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By Wager of Law. See Levy .gager. 
By the Court. | | 
In what Caſes. - - - 
In reſpe& of the Pleadings. - 


By Officers of Courts, Attornies, &c. 
By Mouth of the Recorder of London. - 


In what Caſes, and not per Pais. - 
Cuſtoms of the City. — - 
By whom it ſhall be. 
Extenders. 8 - 5M 


Summoners, Pernors, Veiors. 
See Diſceit (G). 


By which of them. - R 
In what Caſes. - — — 
Ancient Ways of Trial. 
By Battle, 
In Writ of Right, or other Civil Co, 
In Criminal Caſes. - 
Who may wage Battle, or 9 whom it 
may be waged. - - 
Other ancient Ways of Trial. - 
By the Eſcheator, 2 « 2 
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In what Caſes. - * 38 
By the Spiritual Law, and not per per Pais, &e e 
contra. | 
In what Caſes. 0. 39 
Where by Law Spiritual, and where per Fas 3 42 
Baſtardy. See (P) pl. 22, &c. 
; In what Caſes the Writ ſhall be awarded to 
the Biſhop, ard in what to the Sheriff. Q. 48 
To the Biſhop of what Dioceſs. - Q. 2. 48 
By whom the Trial ſhall be made. * 53 
For a collateral Cauſe. "Bi =" Bs 54 
_ Extraordinary. * | - R. 49 
By Guardian of the es 
See R. pl. 7. | 
By Preſcription, or otherwiſe. . 51 
Per Pais, in what Caſes. | 
For collateral Reſpect. 
In reſpe& of the Action pleaded. Or 
in reſpe& of the Manner of plead- 
ing, whether to the Writ or to the 
Action. 8. 50 
. In what by the Spiricial Law, and in what 
per Pais. 
For collateral ReſpeR. | | 
Where the Iſſue is upon the Time. * 50 
By. whom it ſhall be commanded to be tried, 
hen it is to be tried by Law Spiritual. X. 52 
Certificate 
Of Biſhop. 
Made. | 
When. 7. pe. "EP VPN 
How. - - - „„ = 
f Good. - C. a. 56 
For colloceral Reſpect. - - D.a 57 
1 | For whom ſaid to be made. - E. a. 57 
Iſſues. 
Good. Upon what being taken. And Notes 
| and Rules concerning them. - F. a. 2 38 
Affirmative and Negative neceſſary in what : 
Caſes, to make an Iſſue. F. a, 3. 59 - 
Taken upon one Point only, where than are 
ſeveral, 8 „ . G2 
General or Special. | 
| What are. - - E. a. LL 63 
| General Iſſue. | | | | 
Neceſſary in what 6 E. a. 7. 66 
Good in what Caſes. - a. 3. 66 
What Plea amounts to the general Iſſue, 
and ſo not good, „F. a. 6. 63 
Iſſues of themſelves, what Pleas are. E. a. 9. - | 
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Of joining Iſſues, and Rules relating 88 
Tendered, In what Caſes. an Iſſue ſhall be 


tendered which ſhall not be tried. - 


Several Iſſues. Allowed in what Caſes. — 
Per Pal 3 > 

The Original, . - - 

What Iles are triable per Pais. - - 


By the firſt Jurors, 
la what Caſes. - | 
By Jury or other Proofs before other Perkins 
upon ſpecial Words ; and how and when, 
In the Action. _ - - 5 
By Inqueſt of Office. 


In what Caſes. See Damages. - 
Local or tranfitory. What Actions are. — 
Place. In what County the Action may be 
brought, where there are ſeveral. A 
Venue. | 
Neceſſary in what Caſes. ns. a 
Want thereof. Aided by what, - 
Laid. What a ſufficient Laying. - 


Out of what Place it ſhall come, where ir 
cannot come out of the Place alleged. 


Next Hundred. - - MF 
Next County. - 
What a good Award out of the next 
County or Hundred. — " 
County. - - 5 
Out of what County. | 
According to the Iſſue. - . 
Two Counties or more. — - 
In what Caſes. - 8 
Where the Thing lies in 2 ſeveral Coun- 
ties, 


Where beſt Conuſance may * of the | 


Matter. 
Where the 8 cannot join. 
In what County the Trial ſhall be; 
Where the Writ is 1 where 


not. - 
Out of what County the Viſne ſhall come ; 
Where the Writ is brought. - MK: 
In other County than where the Writ 1s 
brought. - = ono Ss 
Ex aſſenſu Partium. — S8. . 
In what Caſes where the Land is, being 
enforced with other Matter. 
Where the Land i 15, and not whey he 
Writ is. : ae 
Where the Land is, and hen not. 
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Where the Land is. « 3 
Of Offences. Part being done in one Coun- ; 
= and Part in another. = =” a. 
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In reſpect of the Iſſue. — C. b. 149 
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Out of what Place. - - E.b. 154 

From what Place it may come. - F. b. 155 

Out of which Place it ſnall come where there 

are diverſe. - G.b. 157 

Moſt certain. See (G. b) pl. 6. Ke. 

Trial. 

In one Iſſue where it ſhall bind the ſame Party 
in other Iſſue on the ſame Matter. T. b. 

Againſt one where it — be againſt others. - K. b. 

Time of Trial. L. b. 

Where diverſe Iſſues are to be tried, which 

hall de tried firſt. . M. b. N.b. 173 

Where. 

At Bar. | 

In what Caſes. - — VN. b. 2. 

By a jury of what County. N. b. 3. 
Of Things done at Sea, or Part at Land, 

and how the Trial ſhall be. N. b. 4. 
Of Offences committed in roy beyond the 

Seas. N. b. To 
Of Matters ariſing i in, or concerning Lands, 8 

Kc. in Wales, County Palatine, _ 

Ports, or other Franchiſes. - N. b. 6. 

By Medietas Linguz. 

In what Caſes. - - VN. b. 7. 

How. — - - N.b. 8. 

Granted. How, and 1 * 2 N. b. 9. 

Niſi Prius. | 

In what Action it lies. - O. b. 

Who ſhall have it. — - - P . b. 

Granted. 5 
Againſt whom. - b. 
ere Caſes it ſhall not be granted. 5 

For collateral Reſpect. TP. b. 194 

Taken or granted. 

At what Time, and where. . 1068 
Pleaded at Niſi Prius, what may be. — U. b. 3. 201 
Juſtices of Niſi Prius. 8 

What Things they may do. U. b. 196 

And Juſtices of Aſſiſe, their Power and 

Origi „ 2 P , U. b. 2. 199 
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With Proviſo. 
Granted. 


At what Time. | .. - 1 


| In what Caſes, and hens - 
Certification of Verdicts. - 
| Jurors. | 


Iſſues. 
In what Caſe they loſe Iſſues. 


Loſt. How much. - 
Levied how, and of what. - 
Lands liable after Alienation or Death. 
Death. _ - 
Demanded. 
Upon Pain. - = 
In what Caſes. - - - 
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Amerciament. - — 
Exempted from ſerving on Juries. Who are. 
pr Remedy, if returned. - - 
55 Charter. 
In what Actions, &c. - 
Exemption by Charter. Allowed 
In what Caſes, and how. ” 
At what Time. 
How. 
Where, without Writ. 

Liſts of Perſons to ſerve on Juries, returned, 
and exhibited how, and how the Pannel is 
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What. | 
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From what Place. 

In what Caſes, and the Gran Lois. 
What ſhall be ſaid the Hundred. 

At what Time to be taken. - 

Hundredor. 

Who is a ſufficient Hundredor. - 
At what Time a * ſhall be 9 an Hun- 
dredor. 
To the Array. — - - 

Who may take it. - 

In reſpect of the Perſon, viz. a Peer. 

By whom for Conſanguinity. - 
For what . - 

Art what Time. | | 
For want of Medietas Lingus. — 


For Affinity. 
To whom. - — — 
At what Time. - - - 
For Favour. — - - 
For Denomination. - 8 8 
For Malice. Actions, &c. - - 
How, and in what Manner, to be taken or 
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And how to het 3 8 a 


Before whom may be taken. 


To any of the 4 Knights; taken and "tied be. 


fore whom, and how. - a 
To Jurors. a 8 _ 
Before whom it may de. . T 
At what Time. See (L. d). 
Who may take it. - + 4 
The Court. 
Between whom the Ne * a Challenge | 
may be. 
Where the King 1s Party. 8 


What Perſons may be impanuelled 

In reſpect of their Quality or Degree. 
What Perſons ought to be impannelled. 
Freehold neceſſary or not, in what Cafes, + 
For Inſufficiency of Freehold. 

In what Actions. — 5 

What is ſufficient Freehold. - 4 
Peremptory. 

In Criminal Caſes. How many. - 

Upon Records. - - ij 
Principal. | 
What 13. * — - 
Within the Diſtreſs. | 

Of whom. 

Who faid to be within the Diſtreſs of 1 a 

Party. - 4 
For what Conſanguinity. | — 4 

To whom. * 
For Affinity. 

What Affinity. — - 

To whom, OT - , - 
For Favour. 

Words ſpoke by a ow as ta the Cauſe, 

Juror a Party, &c. = - 4 
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For Malice. | | 
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Trial of Challenges. 
At what Time. "IE" PE" . 
How to be made. Which wed firſt. - 
Where Challenge or Affirmance for one 
ſhall ſerve for others. 
By whom Challenge of the Principal Panel 
ſhall be tried. - 
By how many Perſons. See (X. d ) pl. 15. 
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v. d. 2. 
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Special Jury. And of Pon truck by the Mat 
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upon Suggeſtion, 
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For Detault of Sheriff and Caroners. 
Eſliors. - — - 
Tales. | 
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Return of Proceſs upon Iflues. What good. e 325 
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Withdrawn in what Caſes; and of a new 

Diftringas, and to what Perſons. „ 397 
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Trial. 


(A) What Things cannot be tried. [Things done Fa. og 
| beyond Sea. | | — 


44 See tit. Be- 
4 , yond Sea. 
Lt. Thing alleged to be done beyond ſea cannot be tried. Trade and 
A 20 H. 6. 11. 29 Aſſ. 11.) 2 NOI 
2. A thing alleged to be dene in Bretagne beyond ſea cannot be Sn 
tried by common law. 41 E. 3. 41. CASE — 
[3- Profeſſion alleged to be in Normandy cannot be tried. Fates. 
| (A) pl. 5. 
I2 ; 4. 16. b.] A tnight ; 
i profeſſed in . 


the order C4 St. Fobn, has been tried here; per Cutler, quod Frowike conceſſit. Br. Trials, pl. 55. 
eites 21 Hf. 7. 6. 

If an Engliſhman goes into France, and there Lecomes a monk, yet he is capable of any grant in Eng- 
land, beeauſe ſuch profeſſion is not triable ; and alſo becauſe all profeſſion is took away by the ſtatute, 
and by our religion now received, ſuch vows and profeſſion are held void. And Roll faid, he had beard 


that this was reſolved accordingly by all the juſtices at Serjeant's- inn in 44 El. in one Ley's caſe. See 


Grants (C), pl. 1. 
There is no method of trying whether a man is a monk profeſſed or not; for the trial at common law 


is by the certificate of the biſhop ; but as the law now ſtands, no biſhop can certify a profeſſion of being 
a monk. See 9 Mod. 54. 56. Trin. 9 Geo. 2. before the delegates, Sir Lawrence Anderton's caſe, 


—8ee (O) pl. :2»-——(P) pl. 36. 


(4. If the iſſue be whether the prior of B. be dative or remove- 
able, at the will of the abbot 4 O. or perpetual where the abbey of 
O. and the chief priory of B. are over the ſea ; yet it may be tried 
here by the aſlize; for it lies in the conuſance of the country 
whether the prior has here impleaded, and been impleaded, and 
has continued his poſſeſſion for his life. 43 AM. 4.] 

(5. In action of debt upon obligation in England, whereof the See (B). 
condition is fo pay a certain ſum in Ireland, this may be tried in 
England. P. 2 Ja. B. by Walmeſley.] 

[6. In a writ of error to reverſe an outlawry upon an indiftment of je 365. 
murder, if the plaintiff aſſigns for error, that at the time of the ee gta 
outlawry pronounced, he was over the ſea, ſcilicet, at Utrick in the but fays, * 
parts of Holland, under the command of Captain John Cromwell; at = certi- 
and upon this it is replied for the ling, that he zwar then at C. in the (wy of the 
county of Middleſex, without that that he was then over the ſea town, where 
at Utrick aforeſaid ; upon which they were at iſſue ; and this —_— - "i 
tried by a jury at bar of Middleſex, that he was at Utrick, and out 3 of 


judgment given upon it, that the outlawry ſhall be reverſed. the truth 
- Vor. XXX. * * | Tr. 10 Sxwob er 


14 Trial. 


A Tr. 10 Car. B. R. Burce's cas. But it was ſaid by ſeveral, 
—— vn of that the iſſue was not well taken; but no exception taken to it, 
ic into nor was it obſerved by the Court.) 
Engliſh | | 

was nor allowed ; but that a witneſs upon oath ſaid certainly, that he was there in the ſervice at the 
time of the outlawry, and before; and thereupon the jury gave their verdi& accordingly, and then he 
was inſtantly arraigned upon the indictment, and pleaded. 


7. Debt upon an obligation with condition that if the ſhip of E. 
with the goods of the defendant, does not come ſafe to any port in Eng- 


L 2 J land, that then, &c. and ſaid, that the king of H. took it, abſque hoc, 
that it came ſafe into England, &c. And no plea; for it cannot 
be tried ; and therefore the obligation is fingle. Br. Conditions, 
pl. 222. cites 21 E. 4. 17. | 

8 In divers caſes jurors ſhall take conuſance of an af done in ano- 
ther county, as of ſbipping merchandize to Venice. Br. Trials, pl. 93. 

cites ) H. 7. 8. Per Hufley Ch. J. | 
9. Or of freighting a foreign ſhip to Bourdeaux againſt the ſtatute. 
| Br. Trials, pl. 93. cites 7 H. 7. 8. Per Huſſey Ch. J. 
GE by 10. And of alien born beyond ſea, thoſe things ſhall be tried in 
in ae England. Br. Trials, pl. 93. cites 7 H. 7. 8. per Huſſey Ch. J. 


by Bagot, it was moved, that the patent made to Bagot by H. 6. to be a denizen by name of J. Bagot, 


bern in Nermandy, was void, becauſe it was alleged that he was born in France, & non allocatur ; 
for the effect is in as much as B. was made denizen; and alſo it cannr be tried whether he was born 
in France or in Normandy, and fo not material. And the plaintiff recovered by aſſent of the juſtices of 


both benches. Br. Patents, pl. 112. cites 9 E. 4. 11. 


n u 11. Brooke ſays it ſeems, that if a thing done bepend ſea be alleged 
We 41 @ place in * it ſhall be tried here; quod nota. Br. Trials, 
Aan pl. 55. cites 21 H. 3. 6. | 

« xr it P 55 | 


is inderſed for performance of covenants contamed in an ĩndenture of lea ſ- of certain obligations; and ſaid, 


that before any day of payment of rent, the pope had reſumed the privilege, and pardin there, fs that be 
could nor bawe any profit. Frowike Ch. J. faid, this cannot be tried here; but counk him to 
plead the reſumption by writing proclaimed and publiſhed at ſuch a place, &c. Br. Trials, pl. $5. 


cites 21 H. To 6. - 

So an «bligation made beyond the ſeas may be ſued here in England, in what place the plaintiff will; 
ſo that if it bear date at Bourdeaux in France, it may be alliged to be made in quodam loco vocat” 
Bourdeaux in France in Tjj:ngton in the county of Middleſex, and there it ſhall be tried; for whether 
there be ſuch a place in lilington or no, is not traverſable in that caſe. Co. Litt · 261. b. 


12. It ſhall be tried by jury whether a man was out of the realm 

at the time of diſſiſin and deſcent ca, & c. Co. Litt. 261. b. 
See (B)pl-7. 13. Condition of a bond was, that B. ſbould pay to H. 400. 
. within 40 days next after the return of one Ruſſel into England from the 
city of Venice beyond the ſeas, that then the obligation to be void. And 
the defendant pleaded in bar, that the ſaid Ruſſel was not in Venice: 
upon which the plaintiff demurred. And adjudged by all the 
juſtices that it was no good plea; for in ſuch caſes, where parcel 
is to be done within the realm, and parcel out of the realm, the 
trial ſhall be within the realm. Ow. 6. 'Trin. 19 Eliz. in C. B. 

Hale's caſe. | 

14. Some Engliſhmen felled 200 load of Braſil uod in Brafil ; 
for which the Spaniſh ambaſſador libelled againſt them in the ad- 
miralty here, and /aid it to be done infra dominium regis Hiſpanie. 
But per Coke Ch. J. that court has no juriſdiction to try the fact; 
but it may be laid to be done in any place in England, and ſo tried 


here. 


dd . 


W 


A e 


| P. 1 Ja. B. BAN NMNG's caſe. Per Curiam. J 


Trial. 


here. And per tot. Cur. a prohibition was granted. 2 Bulſt. 322. 


Hill. 12 Jac. Don Diego D' Acuna v. Buntiſh & Points. 
15. E. W. brought treſþaſs, naming herſelf widow. The defendant 


pleaded, that ſhe was covert of baron, viz. of one John Wilmot, who 


is in he life at Liſbon in Portugal. But this plea was diſallowed 
for the i mpoſhbility of trial. Mo. 851. pl. 1159. Trin. 14 Jac. 
B. R. Eliz. Wilmot's caſc. 

16. If a man has 72v9 wives, and was married to the firſt in Eng- 
land, and to the ſecond beyond ſea, it ſeems that this cannot be tried, 
as it might have been vice verſa. See Sid. 171. pl. 3. Mich. 
15 Car. 2. incaſe of the King v. 

17. A bond dated at Paris in France, may be laid at Paris in 
France in Iſlington ; but where it is dated at Paris in France within 
the kingdom of France, it is not triable at all; per Windham ]. 
who ſaid that ſo it had been held by good opinion. 2 Keb. 315. 
pl. 26. Hill. 19 & 20 Car. 2. B. R. in caſe of Freeman v. King 

18. In debt here for rent on demiſe of lands in Ireland, the defend- 
ant pleads, that before any rent due, the duke of York was ſeiſed in fee, 
and entered and oufted the defendant. To which the plaintiff replies, 
that the duke was not ſeiſed modo & forma, & hoc petit quod inqui- 
ratur, &c. To which the defendant demurs, and for cauſe ſhews 
non bene concluſit. And Hale Ch. J. conceived this muſt be 
tried in Ireland; but no ſpecial cauſe being ſet down in the 
8 judgment for the plaintiff niſi. 3 Keb. 150. pl. 18. 

aſch. 25 Car. 2. Holding v. Haling. 

19. If the principal cauſe be within the juriſdiction, and an 
i ue depending on foreign laws ariſes, it may be tried in the next 
county, and foreign laws given in evidence; as where the leſſor 
brought debt for rent againſi his leſſee, on a demiſe at London of lands 
at Jamaica. 2 Salk. 651. pl. 31. Trin. 3 Ann. B. R. Way v. Tally. 


(B) Trial per Pais. What Things cannot be 


2 
S. C. cited 
6 Mod. 19 f 
in caſe of 
Way Ys 
Yally. 


6 Mod. 194, 
Way v. Yal. 
ley, Is . 
and P. 


See ( A) pl. 95 


tried. ¶ Agreements made here to be performed be- 


ond Sea.] 


Ll. IF a man, in conſideration of 100. promiſes in London to 
tranſport certain commodities to Turkey, in an action upon 
the caſe for not tranſporting, this may be tried in London. 


2. If a man be bound to do @ thing beyond 2a, the bond is good, 


and the condition void; for it is not triable in England, and ſo 


in effect impoſſible. Br. Obligation, pl. 70. cites 21 E. 4. 10. 
Per Brian. | | | 


S. P. Per 
Frneaux and 
Townſend. 
Br. Trials, 


pl. 154. 
cCites 11 H. 7. 16. but Brian contra. 


But per 
Brian, if a 
man be 
beard in 
20 J. to 


pay rol. at 


Bourdeaux, the plaintiff may declare upon all the died. But if the defendant pleads payment at Beur- 
deaux extra regnum, the plaintiff ſhall be barred, becauſe it is parcel of the count of the plaint. ff. Ibid, 


3. Retainer in England to ſerve beyond ſea, ſhall be tried in Eng- 
land. Br. Trials, pl. 93. cites 7 127 8. Per Huſſey Ch. J. 0 
: Ba 4- 


When part 4. If an af be to be done all beyond ſea, it cannot be tried in Eug- 


—— we land ; but where part is to be done in England, and part beyond ſea, it 
the origi may be tried in England. Br. Trials, pl. 154. cites 11 H. 7. 16. 


4 


nal, is to be Per Vaviſor. 


done in 


England, and part out of it, that part that is to be performed out of it, ſhall be tried here by 12 men, 
if iſſue be taken thereupon; and thoſe 12 men ſhall come out of the place where the writ is brought. 
As where it was covenanted by indenture by charter-party, that a ſhip ſhould ſail from Blackney Haven 
in Nerfolk to Muttrel in Spain, and there remain by certain days; in an action of covenant brought 
upon this charter-party, the indenture was alleged to be made at Thetford in the county of Norfolk ; and 
upon pleading the iſſue was joined, whether the ſhip remained at Muttrel in Spain by the ſaid certain 
days. And it was adjudged that this iſſue ſhould be tried at Thetford, where the action was brought, 
becauſe there the centract᷑ took its original by making of the charter-party ; and ſo it has been often 
adjudged in the like caſe. Co. Litt. 261. b. 4 Inft. 14!, 142. Paſch. 28 Eliz. S. C. by the 
name of Gyne v. Conſtantine. ——6 Rep. 48. a. S. C. cited as adjudged. S, C. cited 
Godb. 204. pl. 292. Per Coke Ch. J. as adjudged, that where the original act was in England, and 
the ſubſequent matter upon the ſea, the trial ſhall be where the original act is done. And ſo it was 
agreed that the trial ſhould be in the principal caſe there. Mich. 11 Jac. C. B. Leighton v. Green 


and Garret. 


5. As obligation with condition, that if the obligor brings the mer- 
0 chandizes of the obligee from Norway beyond ſeg to Lynn in England, 
that then, &c. this may be tried in England; per Vaviſor and 
Fineux accordingly. Br. Trials, pl. 154. cites 11 H. 7. 16. 
47] 6. A contraft made part beyond ſea, and part here, ſhall be tried 
here in toto. Br. Trials, pl. 58. cites 21 H. 7. 33. | 
S (A) fl. 5. In debt upon bond, e to pay 201. within 40 day 
next after his perſonal being at Rome, and his return into England, the 
defendant pleaded that the plaintiff never was at Rome. It was ob- 
jected, that the iſſue ſhould be upon his return into England; 
for the other was not triable. But to this it was replied, that if 
one was not triable, the other muſt not, becauſe the condition was 
in the copulative ; but that had it been in the digjunctive, it had 
been otherwiſe. And thereupon the juſtices doubted how the 
law ſhould be in this caſe. Mo. 178. pl. 316. Mich. 24 Eliz. 
Mullineux's caſe. | | 
4 Inft. 142. 8, Caſe upon an afſumpſit grounded upon a policy made between 
cap-225.0+ merchants for aſſurance of their goods, whereby the undertaker did 
aſſume that ſuch a ſhip ſhould ſail from Melcome Regis in the county 


of Dorſet unto Abvile in France ſafely without violence, & c. And ; 
declared that the ſaid ſhip in ſailing towards Abvile, viz. in the 

river of Some, in the realm of France, war arrgſted by the French | t 
king, &c. Whereupon ifſue was taken, and tried where the 


action upon the aſſumpſit was brought. It was inſiſted, that this 

iſſue ariſing merely from a place out of the realm, cannot be tried; f 
for whether the ſhip was arreſted in the river of Some in France, F 

or not, is merely and totally out of the realm; and therefore 2 

cannot be tried. But it was reſolved, that this iſſue ſhall be tried ' 


f where the action is brought. And it was well agreed, that where j. 
the contract and alſo the performance thereof is wholly done, or to be 

done beyond ſea, and it fo appears to be, there wants trial in our A 

law. But here the aſſumpſit, which is the ground of the action, J 

j was at London; and therefore muſt neceſſarily be tried [where | 

4 the action is brought] or ſhall not be tried at all. And the arrefs 41 

1 which is in iſlue, is not the ground of the action, but the aſſumpfit, =” 


7 
J % 
: x and 
E 4 
* 8 — 


Trial. 
and the arreſt is the breach of the aſſumpſit, and ſo muſt neceſſa- 
rily be tried where the aſſumpſit, which is the ground of the 
action, was made. 6 Rep. 47. b. in DowDaLE's caſe, cites Mich. 
30 & 31 Eliz. | 
. Where an agreement 1s at land, and a performance is at ſea, it 
ſhall be tried where the agreement is made; and ſaying in partib' 


12 Mod. 34. Hill. 4 W. & M. 


tranſmar' infra paroch' is idle. 


1692. Can v. Cary. 


. «SS 


| Fol. 572 
(B. 2) Trial by [nſpeftion. See (F) oh 
: ; 2 i . 1, 2. 

[1- JN writ of error to reverſe a judgment, if nonage be alleged for S to reverſe 
| error, it ſhall be tried by inſpection. D. 1, 2. Ma. 104. 10. ent 
Fo E. 3. 6. Contra Tr. 11 Car. B. R. between SCAWEN AND Buif.. 206. 
— ARUNDELL, Per Curiam, upon common recovery.) Butts v. 

Jennings. 
[2. The ſame law in writ of error, to reverſe a fine for nonage. 2 Rep, 
17E: 3.56. ½ K. 3. 24. b. 21 AC . 10 „ 6. b St 

17 Aſſ. 17. M. 17 Ja. in the Star- chamber, AnxE HUN CATE's Rep. 113. pl. 

caſe; which ſee B. R. per Curiem.} 8 


reverſed for nonage by inſpection. The infant ſold the land to B. on whom A. the firſt conuſee entered; 
and B. brought writ of entry againſt A. and againſt the judgment by inſpection B. gave in evidence 
an exemplification of witneſſes in Chancery, proving full age ; which the Court thought of no force againſt 
the judgment by inſpection; but werdi&# paſſed with thoſe witneſſes, which waz affirmed in attaint, 
Upon which A. brought a writ of right, in which battaile was joined. D. 201. a. Þ pl. 63. Trin. 


3 Eliz. Chevin alias Cheney v. Paramoure. S. C. cited Vaugh. 148. in Buſhell's caſe, 

(3. If tenant by reſceit pleads that he is within age, and prays his E 
age, and the other ſays that he is of full age, it ſhall be tried by 
inſpection. 11 H. 4. 15.) | 
Ia. So if a man is vouched as within age, and ſo prays the parol to 
demur, and the iſſue is, whether he be within age, or of full age, 
it ſhall be tried by inſpection. 17 E. 3. 78. b. 30 E. 3. 27. 
29 Aſſ. 37. 21 E. 3. 57. b. 34. b.) 

[5. So it is where the iſſue is upon the 
prayer. 17 E. 3. 66. b. 29 Aſſ. 37.] 

[6, If an appeal be brought by an infant, the infancy ſhall be 
tried by inſpection. 11 H. 4. 94. Tr. 31 E. 3. B. R. Rot. 18. 
adjudged.] 

[7. If an infant brings audita querela to avoid a ftatute made by him, 
becauſe he is within age, it ſhall be tried whether he be within 
age or not, by inſpection. 17 E. 3. 76. b. 18 E. 3. 5. b. 29. b. 
adjudged, M. 3 Ja. B. CyayeeL's caſe. Adjudged 20 E. 3. and 
13 E. 3. Audita querela, 27 & 26. D. 7 Eliz. 232. 9. Ad- 
judged per Curiam. ] . 

[8. So in writ of account, if the iſſue be whether he be of full 
age, or not, to have the writ, it ſhall be tried by inſpection. 
18 E. 3. 55. b.] F 

[). So ſhall it be, if the account be brought agaigſt an infant, 


7 


and hie pleads his infancy, it ſhall be tried by inſpection. 17 E. 2. 
Accompt, 121.J 
B 3 [10, in 


nonage upon aid 


Br. Venire 
Facias, pl- 
10. Cites 21 


E. 3. 4. 


8. P. 10 
Rep. 43. 2s 
in Mary 
Portington's 


This is 
miſprinted 


for cap. 15. 
B. R. Judg- 


cites S. C. 


Lev. 142. 
RzuBY Vo 
Rosnin-e 


ton, Mich. 


16 Car. 2. 
C. B. and 
adds, that 
he was told 
that the 
judges were 
of opinion 
againſt the 
plaintiff in 
3 


ſaid that he had aliened to the plaintiff 


Trial, 


"3 ro. In all actiont, if the parol be prayed to demur for nonage of « 
party, and iſſue is taken upon the nonage, it ſhall be tried by inſpec- 


tion. 29 Aſſ. 37. 19 E. 2. Age, 122.] 

[1 1. If the parel be prayed to demur for the nonage of one party, and 
the nonage is confeſſed by the other party, the parol ſhall be adjudged 
to demur, without inſpection of the infant. 29 Af. 37. adjudged.] 

[12. In accompt againſt a man of full age, if he ſays that he vas 
uit hin age at the time that he was bailiff, this ſhall not be tried by 
inſpection; for it cannot now be tried by inſpection. 17 E. 2. 
Accompt, 121.] | 

13. Nonage was anciently tried by the verdict of 8 men, but now 
by inſpection; and full age by 12 men. Trials per Pais, 14. 
(12.) cites Glanvil, lib. 13. cap. * 18. 

14. Aſiſe by an infant againſt an infant, the infant defendant 
within age, and entered. 
The plaintiff ſaid that he was of full age at the time of the alienation, 
and found by verdict that of full age; and he came in perſon, 
and the Court adjudged him within age by inſpection; and the 
judgment by inſpection was given, and held place, and not the 
verdict ; quod nota, and the plaintiff took nothing by his writ. 
Br. Verdict, pl. 34. cites 25 Aſſ. 2. | 

15. Error was brought of a common recovery ſuffered by an infant 
as vouchee, he being now of age. The queſtion was, if the infant 
might aſſign this for error, he being now of age ; fo as it cannot 
be done by inſpection? The Court, after conference with the 
other judges, it being a matter of great concern, declared for the 
ſatisfaction of all, that this infancy, in ſuch caſe, cannot be aſſigned 
for error. But their judgment was not prayed, inaſmuch as it 
concerned houſes burnt down by the fire in London, and the 
parties were agreed. Sid. 321. pl. 14. Hill. 18 & 19 Car, 2. 
B. R. Raby v. Robinſon. 


Sid. 322. ſays a diverſity was taken in this caſe between the coming in of the infant upon fingle 
» Which will bind him, becauſe he comes in upon the warranty of his anceſtor, and his com- 


8 


[TD 


in upon double voucher, which will not bind him, becauſe he comes in upon his own warranty; 
non allocatut. : 


16. Ideocy ſhall be tried by inſpection; for that may be diſcer- 
ned, but ſo cannot lunacy ; per Ld. Nottingham C. Skin. 5. Mich. 
33 Car, 2. B, R. in Frazier's caſe. | 


(B. 3 By Inſpection. Proceſ and Proceedings 
thereupon. | 


I. IN præcipe quod reddat, if the tenant vouches within age, and 
prays that the parol demur, and the demandant ſays that D. is 

2 full age, proceſs ſhall iſſue by, alias, pluries, & ſequatur ; and if he 
e adjudged of full age at the ſequatur, ſummans and warrant ſhall 
nd againſt him; nota per Vampage there; quod non negarur 
or when he came for his age, he ſhall not be compelled to anſwer 


to the voucher, Br, Voucher, pl. 24. cites 14 H. 6. 2. 7 
| | | 2. An 


6' 


Trial. : 

2. An infant acknowledged a recopnizance, and was inſpected, 
and adjudged within age, and thereupon had a /c:. fa. againſt the 
conuſee; and upon a nihil returned, it was adjudged that the recogni- 
zance ſhould be vacated, and he be diſcharged. And now error was 
brought, becauſe there ought to have been 2 ſci. fa. where a nikil is 
returned upon a ſci. fa. and a ſci.feci returned; and for that cauſe 
the judgment was reverſed. And now it was ſhewn, that in regard 
the conuſor is now at full age, and cannot have a new writ of 
aud. quer. to be inſpected, that he may have a new writ compre- 
hending the firſt inſpectian, and the judgment thereupor, and the cauſe 
of reverſal thereof, and upon all the matter prayed to be relieved. 
And the Court appointed that he might file a new writ accord- 
ingly. Cro. J. 59. pl. 5. Hill. 2 Jac. B. R. Randall v. CER 
Wale. Curt where 


- the inſpefion 20as, and does not conclude the judges of B. R. but that they ought to have a reinſpec- 
tion, which cannot be now in the principal caſe, the plaihtiff being now of full age; and if in this caſe, 
upon the firſt judgment reverſed, the plaintiff b-ing within age, had brought a new audita querela in 
C. B. he ought to be in/pedted de nom, becauſe it is a new original, and all the former proceedings are 
diſſolved by the reverſal of the judgment, Noy, 16. S. C. and P. and fays, that another error waz 
aſſigned, becauſe a ſcire fac. was awarded where it ſhould have been a ven. fac. and that the conuſor 


came to full age pending the writ of error. 


: 


Yelv. 23, 
P-ſch. 4 
ac. B. R. 
5. C. ſays, 
it was af. 
ſigned for 
error, be- 
cauſe there 
Were not 2 
nihils; and 
that it was 
adjudged, 
that the 
Judgment of 
tbe inſpec- 
en 1s of mo 
force, Z 


(C) Trial by Inſpection. Hou it ſhall be made. 


* Br. Exa- 
mination, 
pl. 27. cites 
S. C.— 


[1. I writ of error to reverſe a fine for the infancy of the 
plaintiff, if a protection be caſt for the defendant, yet the in- 


fancy may be tried immediately. And it [was ſo] adjudged ; for 
peradventnre he will come to full age before the year, and then 
he cannot be inſpected; and this preſent trial ſhall not be an 
prejudice to the defendant, for he ſhall have all ſaved to him 
when the parol is revived “. 21 E. 3. 24. b. 21 Aff. pl. 10. 
Adjudged.} 

5 E. 4. 40. S. P. Co. R. on Fines, 17. 


age, the infant was inſpected, and witneſſes produced who proved the infancy. 
though he dicd afterwards before his full age, his heir might reverſe the fine. 


S. P. Br, 
Protection, 


y pl. 70. Cites 


5 E. 4. 50. 
—8. P. 


Br. Diſceit, 
pl. 25. cites 


Upon error brought to reverſe a fine for none 
And it was ruled, that 
Mo. 844. pl. 1139. 


Paſch. 13 Jac. Kxcxwicn's ASE. Rut the reporter ſays, quzre what action he ſhall have. 
See tit. Fines, (D. 10) pl. 5. and the notes there. So in caſe of an adjournment upon a writ of 
error, See Adjournment (A), pl. 2. 


[2. If upon inſpection the Court be in doubt of the age of him who 
+ brings the writ of error to reverſe the fine, they may inform f Fol. 573. 
themſelves thereof by proofs. 50 E. 3.6.] gf Ed 

C3. The Court may examine the infant upen a voter dire, whether C7 J 
he be within age. 11 H. 4. 15. 21 E. 3. 24. b. 21 Aff. pl. 10. 
25 E. 3. 44. b. 

[4. The Court may examine his godfather and mother. 21 E. 3. 
24. b. 21 Aſſ. pl. 10.] | | 

[5- In a precipe quod reddat, if the tenant ſays, by guardian, that nn 
be is within age, and in by deſceut, and proys the parel to demur ; and 20, cite! 

the demandant ſays, that he is of full age, and prays that he be viewed S. C. — Br. 


by the Court, it ihall be commanded to the guardian to have the 42% pl 23. 
| 8 a B 4; bs « infan CILES 8. . 


Br. Venire 


infant at a certain day, without granting any writ of venire facias, 
24 E. 3. 28. Adjudged.] 

S.P. And [G. But if a man be wouched within age, and the ifſue is upon the 
45 _ infancy, a venire facias ſhall iſſue to be viewed. 24 E. 3. 28. 
. 19 E. 2. Protection, 111, for it ſhall be adjudged by inſpection.] 


cias, pl. 20. cites S. C. Br. Age, pl. 23. cites S. C.—— If the tenant in @ real action woucbes 
A. as beir, within age, or if the tenant for life be impleaded, and he prays in aid of A. in reverſion 
within age, ard prays that the paro! may demur, &c. in the one caſe, and in the other, if demandant re- 
Plies that be is of Fo age ; this ſhall not be tried per pais, by reaſon of the great delay to the demand- 
ant; but a writ go to the ſheriff, quod venire faciat tali die prædict A. ut per conſpectum cor- 
Poris ſui conſtare poſſit prætatis juſticiariis fi prædictus A. fit plenæ ætatis nec ne, &c. 9 Rep. 30. b. 
31. in the caſe of the abbot of Strata Marcella, cites 34 H. 6. 43. 


Tt hall be y. If an infant appears by attorney in an action brought againſt 
0 bim, in hic be ought ere — by guardian; and after 
and not by fudgment is given againſt him, being within age, and then in a writ 
the juimices3 of error he aſſigns this for error ; this ſhall not be tried by inſpec- 
_ aki the tion, but by proofs; for if he be now of full age, yet the judg- 
| warrant of ment ſhall be reverſed. Tr, 39 El. B. R. between SyDpBuRY 


attorney is , . : . ; 
the ad of AND RavxTE, adjudged in writ of error, and firſt judgment 
without examination of the juſtices, and yet the appearing by attorney is recorded by the court; and 
therefore if the plaintiff makes attorney in court, and the defendant ſays that the plaintiff is dead, and 
14 one appears and ſays that he is plaintiff, which is denied by the other party, the juſtices ſhall adjudge 
# whether be who now appears be the ſame perſon who made the attorney in court. TO 
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[8. [Se] If an infant brings writ of error by guardian to reverſe 
a judgment given againſt him, in which he appeared by attorney, 
and aſſigns for error, that he was within age at the time of the 
judgment giyen againſt him, he appearing by attorney; this ſhall 
not be tried by inſpection, but per pars, Tr. 11 Car, B. R. between 
SCAWEN AND ARONDEL, per Curiam, & Mich. Car. adjudged 
accordingly, and a common recovery reverſed accordingly for this 
error without inſpection. But it was aſſigned for error, ſcilicet, 
that he was within age, and the defendant being warned, made de- 
fauk ; and for this matter, by ¶ conſtruction of] the law, [it] was 

- confeſſed by his default. Intratur Tr. 11 Car. Rot. 315,] 
Br. Trial, [9. Iz all caſes where the matter may be tried by: examination, or 
e a diſcretion of the juſtices, they may, if they are in doubt, refuſe it, and 
Trials per compel the party ty put it in trial 7 the country. 21 H. 7- 40. by all 
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Pais, 14. the juſtices. ] 


And foin [o. [As] If infancy be to be tried, though properly it is to be 

appeal of tried by inſpection, yet the Court may refuſe to try * compel 

And Brocke the party to try it by the country. Brooke, title Tryall, 60. in 
dme, that abridging the ſaid book of 21 H. 7. 40. faith, it ſeems that it 

wis ſeems may. ] | | 

do be of da- | | 

mages where the deſendant confeſſes, or is condemned by default or the like, 


Co. R. on F11. If an infant brings writ of error to reverſe a fine, and is in- 
4 g , Speed by the Court, and found within age, the judgment may be re- 
vet 3 verſed after his full age. 27 Af. 53+ P. 11 Car, B. R. between 


1 3b a bd 
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Han 


Iſſue, 14. 


Trial. 


dame BARTUE AND BAR TUR. Adjudged, and the fine reverſed 


accordingly. | 
* (12. 2 infant ſuffers a common recovery by guardian, as tenant 
to the præcipe, and after within age brings writ of error to reverſe it 


for his infancy, (admitting that it is erroneous, ) yet the infancy ſhall 


not be tried by inſpection. P. 9 Car. B. R. between the EarL 
or NEWPORT AND THE DUKE or BUCKINGHAM. Adjudged per 
Curiam, that the writ of error may be brought after his full age; by 
which it is implied, as it ſeems, that if it had been brought 
within age, the infancy ſhould not be tried by inſpection, as in 
the caſe of a fine.) 


inſpection does not appear. Jo. 318. pl. 4. S. C. but the point of inſpection does not 


See tit. Er- 
ror (M) pl. 
18. S. 9 
Cro. C. 307. 
pl. 8. by the 
name of 
Earl of | 
NzwyeorT 
v. Sia HN. 
Mir Dua r, 
ſeems to be 
S. C. but 
the point of 
appear, 


Hob. 196. pl. 249. S. C. by the name of BLounT's caſe; but 8. P. does not appear. Het. 171. 


S. C. in much the very ſame words of Hob. 196. 


Ley, 82. S. C. in totidem verbis. 


Keb. 892. pl. 56. Paſch. 17 Car. 2. in caſe of Rar v. Roninson, which was on a recovery - 
ſuffered by infant as vouchee. 1 ſaid, that this trial may be by inſpection, or per pais, as is 
in 


may be more or leſs dilatory. And Ke ce tal 
lent one, and will go a great way, viz. that the trial may be by paie or inſpection, as may 
delay; and ſaid it was fo agreed in Newport's caſe, though not reported by Cro. C. 307. 


[13. If an infant brings an audita querela upon a recognizance, or 


atute acknowledged by himſelf, to avoid it for his infancy, his infancy 


ſhall be tried by inſpection. Co. 1 Inſtitutes, 673.] 


g ſaid, that the difference taken by Twiſden was an excel. 


beſt prevent 


9 Rep. 30. 
b. in caſe of 
the abbot 

of Strata 
Mar Cella. 


S. P. 10 Rep. 43. à. in Mary Portington's caſe. 


14. If a man prays his age by guardian, and the demandant ſays 
that he is of full age, priſt ; by which venire facias to be viewed 
ſues, and the juſtices adjudge him of full age by inſpeftien ; this is 
not peremptory, but a reſpondeas oufter ; for it is tried by view of 
the juſtices. Br, Peremptory, pl. 69. cites 33 E. 3. and Fitzh. 


15. An infant brought writ of error lo reverſe a fine levied by 
her of her lands, whilft ſhe was a covert baron ; and the Court was 
moved that ſhe might have a guardian affigned to proſecute for 
her; and that ſhe might be inſpected by the Court, and that the 
inſpection might be recorded; and an affidavit was made by one in 
court, that he knew the infant there preſent, and the time of her 
birth and baptifing, and ſwore the times preciſely ; the church-book wat 
alſo produced in court, and proved by oath, wherein the time of 
her baptiſing was entered, and that ſhe was the ſame perſon : 
upon which ſhe had, by her own election, an attorney aſſigned 
for her guardian; and the affidavits were ordered to be recorded, 
and the inſpection to be entered, and a ſcire facias awarded againſt 
the heir. Stile, 456, 457. Trin. 165 5. Sherlock's caſe. 

16. An infant, who during coverture joined with her huſband 
in levying a fine of her lands, zwar brought into court, and inſpected, 
and ſt 5.5 2 within age. Whereupon a ſcire facias iſſued to the 
tertenants, who pleaded that ſhe was of full age at the time of the fine 
levied. Iſſue was joined, and a trial had at the aſſizes, and a verdict 


for the plaintiff, who now came into court, and prayed for judgment 
upon the verdict; but per Glyn Ch. Jult. the Court is to judge of 
the infancy, and not the Jury; and therefore you have not proceeded 


duly, 


2 


3 


u 
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T7 i Trial. 
duly, but the proceedings do no hurt; for we judge ſhe was 
within age, therefore let the fine be reverſed, -nifi, &c. Nota. 
Styl. 472. Mich. 1655. Vidian v. Fletcher. Be. 

17. In error 2 rever/e a fine for infancy, it was moved that the 
party, being in court, might be inſpected, and the inſpection re- 
corded; and a copy of the regifter-book was favorn to be true, and 
ſeveral affmavits of her age. And the Court ordered the inſpection 
to be recorded; and ſaid, that the ie of her infancy may be tried 
at any time hereafter, though fhe comes of age. Vent. 69. Paſch. 
22 Car. 2. B. R. Couſins's caſe. : 


[9] (C. 2) Trial by Record. Whether by Record or 


Pais. 


S. P. Trials OI. A Matter of record before the juſtices ſhall not be put in trial 


per pais, whether it be ſo, as the record proves, or not; 


8 of but it ſhall be tried by the record itſelf. 11 H. 6. 42. by all the 


maintenance juſtices. 20 H. 6. 10. b.] | 
is brought | 3 
by k: fond and wife, after iſſue joined, and before the niſ priut, the wife dies; the nifi prius proceeds; 
the paſtes of the nib prius recites, that at the nift prius the huſpand and wife appeared (the veruict being 
found for them). They have judgment. Error is brought, and is afſizned in the death of the wife before 
the ni privs, and upon this an iſſue is joined, and found for the plaintiff in error; yet judgment was 
affirmed ; for the error aſſigned was contrary to the record. And in this cafe, the record muſt be be- 
lieved, and not the verdict ; for if an averment ſhall be received againſt a record, that it may be reverſed, 
by the like reaſon an averment ſhould be received againſt the record of the reverſal, and ſo produce an in- 
finity. / the error had been 2 that the wife died pending the wwrit, and it had been ſo found, 
judgment had been reverſed. Jenk. 99. pl. 92 

But upon a general iſſue, a verdif which is contrary to another record, ſhall be allowed; but not a ver- 
dit found againf# the ſame record upon which the verdict is given, Jenk 99. pl. 92. a 
4 Rep. 71+ b. Trin. 33 Eliz. C. B. in Hywpzs's caſe, reſolved that records import verity in them- 
ſelves, and conclude all perſons to deny any thing appearing within the record; but an averment con- 
fiſtent with, and which does not impugn any thing appearing in the record, may be taken. Co. 
Litt. 117. a. 216. b. S. P. But a record may be tried per pais, in caſe of neceſſity» Lat. 86. in 
caſe of REEZVE v. DoxxrY, Cites 14 H. 6. and 11 Hl. 6. | 


8. P. Trials [2. If the iſſue be upon an indiftment, or acquittal thereupon, it 
EY {ſhall be tried by the record. 20 H. 6. 10. b.] 95 be 
S. . Trials [Z. In per que ſervitia, if tenant ſays that he did nat hold of the 
47 0. conuſer the day of the note levied, this ſhall be tried per pais. 

11 H. 4. 72. b.)] | | | 
S. P. Trials [g. If the iſſue be upon allowance of a protection in Bank, it ſhall 
per Pali! be tried by the record. 20 H. 6. 10. b.] 


_ (553 


S. P. Br. [5. In debt upon recovery in other court of record, if | nul tiel record 
Keeved, pl. pe pleaded, it ſhall be tried by the record, and not per pais. 19 


25. Cites 19 


15 6. 79s H. 6. 80. ] 


Br. Dette, pl. 94. cites S. C. But per Littleton, if a man recovers damages in ancient demeſne, and 


brings debt, nul tiel record is a good plea, and it ſhall be tried per pais; and the defendant ſhall not wage 


his law. Br. Record, pl. 8. cites 34 H. 6. 49. ; 

In debt, of recovery of 100 marks damages in a court of ancient demeſne, or other court baron, nul tiel 
record is no plea, but no ſuch recovery; and it ſhall be tried per pais. Quod nota; for it is only matter 
in fact: quod nota; and the plaintiff ſhall recover, notwithſtanding the rolls are burnt. Nota. Br. 
Trials, pi. 51. Cites 9 E. 4. 43- S. P. For thoſe courts are not ,courts of record. Br. Court 
Baron, pi. 16. cites 9 E. 4. 42. S. C.————Þr. Failer de Record, pl. 8. Cites 8. C. — Br. Re- 


cord, pl. 32. Cites S. Com Br, Variance, pl. 52. cites S. C. | Thi 
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The county court, the bundred court, court baron, and ſuch like, are no courts of record ; and there- 
fore the proceedings therein may be denied, and tried by jury, &c. Co. Litt. 117. b. 


[6. In debt againſt the warden of the Fleet for an eſcape, if the iſſue S. P. Triats 
was, whether he 2vas impriſoned upon the execution, or for other cauſe, (9: ) 8 
it ſhall be tried by the record. 11 H. 6. 49. b. 12 H. 6. 3.] N 

C7. If a ſheriff returns cepi corpus, & quod languidus eſt, &c. and 4 — 
after /uffers him to go at large; in an action againſt the ſheriff for (s.) 
this, if be /ays that he never was in his ward, it ſhall be tried by the 
record. 12 H. 6. 3.] 

[8. But if a ſheriff takes a man by a capias, and returns no ⁊urit, 
or non eft inventus, and ſuffers him to go at large, this toking ſhall be 
tried per pais in an action againſt the ſheriff, 12 H. 6. 3.] 

[o. If a man juſtifies an impriſonment, becauſe he is a juſtice of the L 10 J 
peace, this matter ſhall be tried by the record, and not per pais. 5. g Trials 
12 H. 6. 3. b.] 1 | (9+) 

[10. If a challenge be to a juror by one party, becauſe there is an S. P. Trials 
aclion, &&'c. depending between the juror and him, and the other ſays that Per Fals !i0. 
it is ug: ue dere this ſhall be tried by the triors; for though the he 
action be of record, yet the covin is not, and the covin only is in 
queſtion. 38 H. 6.6. 43 Af. 46. adjudged. ] , 

(11. In fire re by the king to have execution of a fudgment in S. P. Trials 

e impedit, if defendant pleads that after the recovery the king pre- 8.5 . 
ented thereto, and ſo judgment executed ; and the iſſue 1s, whether the 
king preſented by cauſe of the judgment, or by cauſe of a voidance after 
the death of J. S. who was preſented by a flranger after the voidance . 
upon which the king had judgment ; this ſhall be tried per pais, and 
not by record, though it was ſaid that it is of record in Chancery for 
what cauſe the king preſented. 32 E. 3. Quare Impedit, 2. ad- 
judged.] 

5 K 2. In debt upon an eſcape againſt the mayor of the ſlaple, for ſuffer- 8. p. Trials 
ing J. S. in execution upon a ſtatute ſlaple to go at large, if defendant per Pais, 11. 
fays that he was not in priſon upon the execution, but upon a plaint (5) 2 
there, this iſſue ſhall be tried per pais; becauſe the defendant is to yy. 145. cites 
certify the record, if he ſhall be tried by it, which is not reaſonable S. C. 

in his own cauſe; for peradventure he will certify it falſely. 
6H. 6. 20. * 11H. 6. 49. b. 12 H. 6. 2. b. adjudged } 

[1 3 If the iſſue be whether a ſuppoſed ſtatute merchant be true or 8. P. Trials 
forged, it ſhall be tried by the record where it was acknowledged, per Pais, 11. 
if the mayor + who took it be alive, though he be out of the office (9. 
now; for it is a matter of record. 17 E. 3. 49. b.] 158 72 

[14. So if the mayor be dead ; for it tontinues a record triable. 
Contra 17 E. 3. 49. b 

[15. Earl or not carl ſhall be tried by record, and not per pais; Br. AC. pl. 
becauſe it is of record. 22 Aff, 24.] 241. cites 


76. If the ifſue be whether J. S. be a baron of parliament, it T. wi.” 


per Pais, 11. 


ought to be tried by record. . 
FP, 5 7 15 may be certified by ⁊vrit out of Chancery. 48 Aſſ. 6. 8 . Ter. 
30. h. | als, 11. 
18. But there it was enquired further by triorc. It ſeems it was 50 
to make it clear. ] — e 


or not baron, ſhall not be tried per pais, nor by the juſtices, but by writ of the king. 9 Rep. 31. a. in 
Cale of the abbot of STRATA MazctLLa, cites 6 Rep. 53. a» The counteſs of Rutland's caſe. 
But 


vo | Trial. 


But counteſs, &c. by marriage ſhall be tried per pais; for their dignity accrues to them by matter in 
fact. 6 Rep. 53. in the counteſs of Rutiand's caſe, =— It was admitted by the Court, that peer or no 
peer is triable only by record; but that is where a man is made a peer by writ only, which was the an- 
cient method. And in ſuch caſe the plea ſhould be concluded, prout patet per recordum. But in the 
principal caſe the creation was by Patent of record, which was brought into ceurt, and proves itſelf, (viz.) 
dy the great ſeal. Beſides, bere are ſeveral deſcents, which are matters of fact, and triable only by the 
country, fo that the defendant did not claim the honour from the crown immediately, but only mediately, 
as heir male deſcended from him to whom the honour was firſt given, and therefore he has well concluded 
his plea with a bac paratus oft werificare ; but if the defendant was the wery perſon ennobled either by wwrit 
er patent, then there would be nothing to try but matter of record. Adjudged. Carth. 299. Hill. 
S W M. B. R. Ld. Banbury's caſe. See 12 Mod. 56 to 65. S. C. —— Id. Raym. Rep. 14. 
S. C. accordingly, and Holt Ch. J. held, that the plea of prout patet per recordum would have been il; 
becauſe it cannot appear by the record, if Nicholas was the ſon of William, or Charles the ſon of Nicho- 
las; and the books of 22 Aff. 24. Br. Aff, 240. ought to be underſtood of peerage created by torit; for 
there was no baron created by letters patents till 11 R. 2. And as to an objection that the defendant 
ought to have produced a crit out of Chancery, &c. he anſwered, that theſe are cautionary writs, and writs 
of privilege, and were not ef neceſſity, but for expedition; and ſuppoſing the defendant might have had one, 
yet it is no conſequence that the omiſſion of it ſhould be a determination of his peerage ; and that in this 
caſe the defendant having pleaded the letters patents of creation to bis anceſtor, made a difference between 
the principal caſe and precedents cited on the other tide, where no letters patents were pleaded, ſo that 
in thoſe caſes it could not appear to the Court without ſuch writ that the party was a peer. And the plea 
was held good per tots Cur. ——z Salk. 510. S. Co accordingly. - 


L 1x ] LiIo. Abet or prior, or not abbot or prior, ſhall be tried per pais 3 
Br. Trial, becauſe they well lie in the conuſance of the country. 22 Aff. 24.] 


pl. 119. cites 
S. C. per Trench and Claim. 


And. 285, [ 20. Though the inro/ment of letters patents, or other matter of 


pF 292- record, ſhall - not be tried per pais, yet the + time when the inrol- 


Hill. 
Libb 4% _ ment was made of a deed inrolled according to the 27 H. 8. ſhall be 


Hynd, S. _ tried per pais. Co. 4. HIN DE, 71. b. For by this the record is 
——2 Roll. acknowledged, and the time only in ifſue.] 


Rep. 119. | 
Mich. 4 Jac. B. R. WonsLEY v. FILISKER, It was inſiſted, that by the ſtatute 27 H. 8. the 


time of the inrolment was made parcel of the record and inrolment, and cannot be tried by jury; but the 


Court held contra, and ſent to the inrolment office to enquire the uſage, as to the inſerting the time of 
the inrolment; who certified, that before the 16 Eliz. when the inrolment office was erected, they never 
uſed to infert the time, which now they do, and the inrolment of the bargain and ſale in the principal 
caſe was made in 5 Elis. whereupon the Court referred it to the jury upon the evidence produced by the 
plaintiff, whether it was inrolled or not. 
28. P. but by certificate of record. Br. Trials, pl. 94+ cites 9 H. 7» 2. 
+ S. P. Trials per Pais, 11. (9.) | 


C21. [As] If it be pleaded, that non habetur tale recordum, per 
quod liquere poteſt, that R. 2. was ſeiſed in jure coronz at the 


time of the patent, this ſhall be tried per pais; becauſe it goes to a 


certain time. 9 H. 7. 2.] 


8. P. Trials (22. If the queſtion be whether ſuch a perſon be ſheriff, it may be 


1 #5,71- tried by record; becauſe he is made by letters patents of record. 
8 75 Jenk. Co. 9. Abbot Strata Marcella, 31. b.] | 


— — ot moved in error on a judgment in C. B. that whether R. S. was ſheriff ſuch a day ſhould 
be tried per pais, and not by the record of the patent; ſed non allocatur; for it ſhall not be intended, 
unleſs it were ſhewn to the Court by pleading. Cro. C. 421. pl. 12. Mich. 11 Car. B. R. Smith v. 
Smith. | 

But where a man ſat in rediſſeiſin as coroner, and was not coroner, by which writ of error vas brought, 
and this alleged for error, and iſſue taken if be tuas coroner at the time, &c. or not, this per Cur, ſhall be 
tried per pais, and not by record; for though coroner be made by writ, yet many times the writ is net re- 
turned, and therefore ſhall be tried per pais. Br. Trials, pl. 147. Cites 32 H. 6. 27. S. P. 
Jenk. 92. pl. 74. | 


[23. And 


(23. And it may be al/o tried by examination of the ſheriff himſelf.) S. P. Br. 


Fxamina- 
tion, pl. 26. cites 8 H. 4. 20. 9 Rep. 31. b. in caſe of the AB BOT os STzaTA MARCELL Ag 
in a nota of the reporter, cites 10 f. 7. 4. b. 


[24+ In a writ of error to reverſe a judgment in a formedon, if Cro. C. 


the plaintiff aſſigns for error, that where the venire facias, which 22 


was returnable 15 Martini, was returned by J. S. as ſheriff of the cordingly.— 


county, that he was not then ſheriff, but J. D. and the defendant Ses tit. Er- 


ſaith that J. S. was ſheriff 1oth of November, (the return day 
ing the 28th November,) which was 18 days before the return, 
[and is] ready to aver by the letters patents under the great ſeal of 
the ſame date here ſhewn forth. To which the plaintiff replies, 
that he was not ſheriff the 10th day of November, this ſhall be tried 
by the record, and not per pais, and the ſhewing of the letters pa- 
tents themſclves is a good record for trial thereof, without a writ 
out of the Chancery to certify it, though the iſſue is upon the matter 
upon the time; for it all be intended, that he continued fheriff till 
ſomething be ſbeaun to the contrary. Mich. 11 Car. B. R. between 
SMITH AND SMITH, adjudged in writ of error, and the firſt judg- 


ment affirmed accordingly. Intratur Mich. 10. Rot. 192. 
[25- But in the ſaid caſe, if he had faid, that F. S. was ſheriff Cre. C- 


prout per recordum in Scaccario remanens plenius liquet, and iſſue is 2 85 


taken * nul tiel record ; this cannot be tried by ſhewing of the S. P. does 
letters patents under ſeal, but it ought to be certified by mittimus 9% peat. 
out of Chancery. M. 11 Car. B. R. in the ſaid caſe of Surra any L 12 1 


SMITH, pu Curiam. ] ä 
(26. If a birth be alleged in a place in Scotland, and that it is within Br. Certi- 


the liegeance of the king of England, this ſhall be tried by record; for CO. 


it is enrolled what place is within the liegeance, or [whether] all 25. cites S. 
Scotland [is]. 42 E. 3. 2. b. 3.] O. The iſ- 

EA ſue was whe- 
ther a man born at Roſs in Scotland be alien or not, and there Thorp J. ſaid, that he who would benefit 
himſelf in this matter, ought to get a certificate out of the rolls and records of the king, whether the vill 
of Roſs be within that part of Scotland which is parcel of England or not. —S. P. Trials per Pais, 11. (9.) 


[27. If in a writ of right a fine upon releaſe be pleaded in bar, which 
is denied, and thereof the parties put themſelves /uper recordum Fol. 576- 
Curie, it ſhall be tried by the Court, 11 H. 3. Rot. 7. adjudged] "Ya 

[28. In a ſcire facias upon a recognizance of bail for A. if the de- Hob 210, 


fendant pleads, that after the judgment, that is to ſay, ſuch @ day, pl. wg 
Ich. 


Oc. A. came into court, and rendered his body to priſem in execution, Jag. S. &. 
in diſcharge of the bail, and the plaintiff refuſed to take him in execu- and fas, 


tion, and the plaintiff denies that A. rendered himſelf, &c. this mas Spec 


ought to be tried by the record, [and] not per pais; for when he t A. did 
rendered himſelf in diſcharge of the bail, it ought to be entered of render him- 
record. Hobart's Reports, 283. between WELBY AND CUNNING. ] hr but not 


. record 
was made of it. Mo. 888. pl. 1249. Wolly v. Davenant and Canning, S. C. accordingly. 
Trials per Pais, 11. (9 .) ſeems miſprinted, but to mean the S. P. 

In ſcire facias againſt the bail they plead, that the principal rendered himſelf in diſcharge. It was ſaid, 
that the entry of reddidit ſe in exonerationem, &c. ſhould conclude with prout patet per recordum, and 
not with hoc paratus eſt veriſicare. Keeling ſaid, that though commiteitur be entered upon the record, yet 
the party is, not eftopped to ſay that he is not in priſon, and it ſhall be tried by the country ; and the re- 
cord is only evidence, and not concluſive. Sid. 216. pl. 19. Trin. 16 Car. 2. B. R. in caſe of Middle- 


ton v. the bail of Silveſter . Keb. 761. pl. 68. S. C. adjornatur,om]bid, $15, pl. 95. Middleton 


Vs Talbot, 


12 Trial. 


x. Talbot, S. C. And the Court agreed, that it ought to have been prout patet per recordum; and 
judgment for the plaintiff, nifi. See tit. Record (O), pl. 5. Alanſon v. Butler, 


Hob. 244. 29. In treſpaſs of ae impriſonment, for impriſoning him at 
11 — 3 Briſtol, if defendant juſtifies becauſe time whereof memory, &c. 
dem verbis, there has been a court of record at Briſtol every Monday before the 
aGjudged for mayor, &c. according to the cuſtom and liberties of the city; and that 
= 1” ert according to the cuſtom, J. S. levied a plaint there againſt the 
Mich. 16 plaintiff; upon which the defendants being ſerjeants there, being 
ac. Staf- commanded, arreſted him, &c. Whereupon the plaintiff took ue, 
- yoo 4 that J. S. did not levy ſuch a plaint, prout, &c. This ought to be 
Judged ac- - tried per pais, and not by the record ; becauſe the matter of record 
11 is mixed with matter in fact,; to wit, whether the court was held, 
Trials — and the plaint levied according to the cuſtom and liberties of the 
Pals, 16. (8.) city, which is a matter of fact triable per pais. Alſo the levying 
of a plaint is like to the ſuing out of an original, which is not of re- 
cord till return thereof in court. Hobart's Reports, 301. be- 
tween PETER AND STAFFORD, adjudged.] | | 
30. Whether an abbot had goods of felonsornot, is triable per pais. 
See ꝙ Rep. 29. in the caſe of the abbot of Strata Marcella, a note 
7 by Coke, where he cites 8 E. 3. 10. b. 11. | 
31. In aſſiſe it was agreed, that it ſhall not be tried by the aſſiſe 
how long time the land was in the hands of the king by ward,; for this 
falls in record: but it may be tried per patriam how much land was 
in the hands of the king, and how much not. Note the diverſity. 
Br. Trials, pl. 65. cites 10 Aſſ. 2. 
13 J 32. Whether it be time of war or not, is triable by records, and 
do judges of the courts of juſtice, and not by a jury. Molloy, cap. 1. 
and this © 9. cites in Marg. 14 E. 3. tit. Scire Facias, 122. between 


otter and the Earl of Lana 


Seite Facias; nor is there any ſuch year in the Year-book. 


33. Outlawory it matter of record which cannot be properly tried per 
pais by indictment, but ought to appear of record. Br. Corone, 
pl. 87. cites 22 Aſſ. 55. | 

Hob. 188. 24. If the iſſue be whether a manor be ancient demeſne or not, this 
ſhall be tried by Doomſday-book. 9g Rep. 31. in the abbot of Strata 
Jac: Anon. Marcella's caſe, cites 22 Ail. 45. 

— book, and no ſuch manor appearing to be ancient demeſne in the ſame county, though - 
one of a like name was there found in a neighbouring county, the plaintiff was barred. 


25. But if it be whether certain lands are parcel or not, it ſhall be 
tried by the country. 9 Rep. 31. in the abbot of Strata Marcella's 
caſe, cites 22 Aff. 45. 
S. P. Br. 36. The trial of aul tiel record ſhall be by record, and not per pais. 
þ nem s Quod nota, Br. Trials, pl. 40. cites 19 H. 6. 52. 3 #6 
He who pleads nul tiel record ſhall conclude, et hoc paratus ef verificare by the ſame re- 


Z. 4. 3. 
cord; and it ſhall be tried by the certificate of the record. Br. Record, pl. 51. cites 4 H. 7. 3. 


It ſhall bs tried by itſelf only, and not by witnefs, jury, or otherwiſe, Co. Litt. 117. b. 


; 5 37. If 


record. 9 Rep. 31. a. in the caſe of the abbot of Strata Marcella, 


i. ble by the re- 

: = Fo 4 6 | cord of Cban- | 
cery ; for every league is of record. © Rep. 31. a. in the caſe of the abbot of Strata Marcella, cites 1 
19 E. 4. 6. b. See there pl. 6. per Brian. ] 8 ; A 

: . | g l [ 14 J ] 

42. Whether the king any thing had at the time of the making of i 
the deed, ſhall be tried per pars. Br. Trials, pl. 94. cites 9 H. 7. 2. 4 
43. If a man pleads recovery of 20 acres of land in precipe quod 2 if he ll 
reddat of two acres of which the taus acres are parcel ; and the tenant _ N 
. . - . 2 E t 5 

ſays, that net put in view, and ſo not comprized ; this ſhall be tried by „ dn“ | 
the record. Br. Trials, pl. 95. cites 12 H. 7. 5. per Brian. prized, this i 


37. If recovery in a court baron &c. be removed by recordare, & c. PB. Court- 
the party may ſay, that the record is other by the ſtatute * 1 E. 1. Baron, pl. 


3 q . 4 14+ Cites S. 

which ſhall be tried per pais. Br. Record, pl. 6. cites 34 H. 6. 42. C. and yet it 
| is not pro- 

perly a record, but 2 roll.“ 1 E. 3. cap. 4 


38. In attachment upon a prohibition they were at iſſue, 2vhether 
the ſuit in court-chriſlian ⁊uas for tithes, or for rent veſerved ; and it 
was tried per pais, and not by the rolls of the biſhop ; for they are 
not of record. The ſame law of all other courts, which are nat of 


cites 34 H. 6. 49. a. 9 E. 4. 43. and with this accords 44 E. 3. 32. a. 
39. If action be brought againſt an + attorney of the Common Pleas, Aten or 
auditor of the Exchequer, or other miniſter of record, by his name of office, 7's triable 
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it ſhall be tried by the record, and not where the action is brought. . * 

Contra in matters in fact of miſnoſmer. Br. Trials, pl. 6. cites greed per tot. | 
| Cur. 2 Ld. A 

34 H. 6: 54 , Rik Rep. N 


1173. Trin. 4 Ann. Scawen v. Garret. 
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40. Note per Heidon, in + maintenance & decies tantum, no ſuch 1 If I bring 


. 5 . — * . 20 it, and 
record is a good plea; and in theſe caſes, and in others, viz. found- „ . 


ed upon the record, ſuch iſſue ſhall be tried by the record, and not tains, ſo char 

is. Br. Record, pl. 56. cites 5 E. 4. 3. my Torit is 
per pais r » PI. 5 N 3 nt returned, 
action of maintenance does not lie; for it is not of record till the writ be returned. Per Danby, in the 
caſe ſuppoſed, he Hall plead nul ticl record generally, and it ſhall be tried by the record. Br. Mainte- 
nance, pl. 36. cites 10 E. 4. 19. : 
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41. Debt, per Brian J. where it comes in ure upon an obligation In plea of a- 
made to an alien enemy of the king, if the league or peace between the — 
king of this alien and the king of England was broke or not, this ſhall e the 
be tried by the record; for the /cague is by matter of record. But d, and the 
per Choke and || Littleton, it ſhall be tried per pais ; for the breaking e of 
of the league or peace is matter in fact. Br. Trials, pl. 151. cites fall ee e 


all be tried 
per pais; per Brian. Note the diverſity. Br. Trials, pl. 95. cites 12 H. 7. fl. 


44. A bill of intruſion was exhibited by the queen in the Exche- 
quer; and upon iſſue joined, the matter was tried by the records; 
and thereupon judgment was given for the queen. See 4 Le. 104. 
pl. 213. Paſch. 29 Eliz. The Queen v. Sir John Savill. 
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45. Debt 


Goldib. 67. 45, Debt by the ſheriff upon a bond to appear at a day certain in 


= ho 92 B. R. the defendant pleaded that he did appear at the day : upon 
which they were at iſſue to be tried by the country. A repleader 


20 Eliz. 
Barr v. was awarded, becauſe it was triable by the record; for though the 
+ 66 s. ſheriff doth not return the proceſs, yet the defendant ought to 


P. accord. come into court at the day, and there a ſpecial entry ſhall be made 
ingly, fer of his appearance. Owen, 53. Mich. 29 & 30 Eliz. Houſe and 


.. Elkin v. Grindon. 

Prothonotary ſaid, the trial was well enough; for it might be, that he appeared, and yet no record was 
made of it. To which it was anſwered, that then it is no appearance; to which Radford replied, Sup- 
poſe there is not any fuit there, how then can it be recorded ? but the rule of Court was as above, becauſe 
then the obligation ſeems to be ſingle.-—Le. go. pl. 114. S. C. accordingly. And Anderſon Ch. J. 
moved, that if A. be bound to appear in B. R. at ſuch a day, and A. at the faid day goes to the court, 
but there no proceſs is returned, then the party may go to one of the chief clerks of the court, and pray 
bim to take a note of his appearance. And by Nelſon, we have an ancient form of entry of ſuch ap- 
pear-nce in ſuch caſes, ad hunc diem venit J. S. & propter indemnitatem ſuam & manucaptorum 
ſuorum petit quod comparentia ſua in curia hic recordetur, and cites 38 H. 6. 17. And afterwards the 
Lord Anderſon, inſpecto rotulo, ex aſſenſu ſociorum, awarded a repleader. And ſo by Neilſon, it has 
been done oftentimes here before, and put in ure. The fame law is, where at the day of appearance no 
Court is holden, or the juſtices do not come, &c. he who was bound to appear, ought to have an appear- 
ance recorded in ſuch manner as it may be; and if the other party pleads nul tiel record, the defendant 
mutt have the record ready at his peril; for this Court cannot write to the juſtices of B. R. to certify 
a record hither. | ; 

In debt upon bend conditioned, Lat W . appear at the next Court in T. to anſwer the plaintiff, &c. 
the defendant plezded that the ſaid O. did appear ſuch à day at the next Court, The plaintiff replied 
that be did nat; & de hoc ponit ſe ſuper patriam; and being found for the plaintiff, it was objected that 
it was 2 miſtrial, becauſe it ought to be tried by the record, and not per patriam; for every appearance is 
on record. But the Court held the trial good; for non conftat that he appeared, and that his appearance 
was entered upon record ; but his plea is, that he appeared ſuch a day in court, which might be, and 


yet his appearance not be entered; and yet thereby his bond is ſaved, and he does not conclude prout ap- 


paret de recordo. And Wray ſaid, that appearance ſuch a day might be tried per pais; but appearance 
generally ſhall be tried by the record. And judgment nift for the plaintiff, Cro. E. 131. pl. 4. Paſch. 
21 Eliz, B. R. Hoe v. Marſhal.——Cro. E. 579. S. C. but not S. P. Mo, 469. pl. 672. S. C. 
but not S. P. Goldſb. 166. pl. 98. S. C. but not S. P. —5 Rep. 70. b. Hoe's caſe is S. C. 


but S. P. does not appear. 


46. Second deliverance upon a diſtreſs taken for an amercia- 
ment in a court leet, the parties were at iſue, if C. and D. were 
affeerors of the court aforeſaid. Upon exception taken, the Court 
were of opinion that it ſhould be tried by the record, becauſe a leet 
is a court of record. Cro. E. 860, Mich. 43 & 44 Eliz. C. B. 

| Monnop v. Thomas. 


47. If iſſue be taken upon the probate of a teflament, or whether ad- 


miniſtration be committed (though they ſhew the letters teſtimonial of 
the biſhop) this ſhall be tried per pais; and with this accords 
13 Eliz. Dyer, 294. b. 9 Rep. 31. a. in the caſe of the abbot of 
Strata Marcella | | 

Fee) 48. Error was brought of a judgment given in Abingdon court, 


Cro. J. 390. in an action upon the caſe wpow an afſumpfit ; the record certified 


* was, that the Court there had porver, by cuſtom, from time whereof, 


8 &c. to held pleas of all actions, for any ſum, or damage; that is good, 


— and the defendant's averment that there is no ſuch cuſtom is ill; 
La z. B. R. for it is contrary to the record certified, and the judgment given. 
8. C. ac. Such iſſue is triable by the country in another action, but not in 
cordingy. this, for the reaſon aforeſaid. Judged and affirmed in error. 
The ſuit by the writ of error admits it to be a court; if it be not 
a court, the judgment is null, et coram non judice, and falſe im- 
priſonment lies. Jenk. 327. pl. 47. 

| 49. In 


WE. ZE LSE. 2D At ate, 28. + Sore, Ben: 


Trial, 15 
409. In a plea of non profectiine off ullum breve, the trial ſhall be 
by the country; per Cur. Hut. 20. Mich. 16 Jac. in Stafford's 


caſe. 


50. C. recovered in debt againſt A. and had a ſci. fa. againf N pl, 
. - 2 . * * . rift, pA 
B. the bail. B. pleads that A. brought errer in the Exchequer Chams F. B. K. 
ber ; and pending the ⁊urit of error A. rendered his body in B. R. and S. C. ac- 
dies ; et hoc paratus eſt verificare per patriam. But the averment . 
. . Ons I Er 
was held ill, becauſe it ought to have been prout patet per Tecor- 8. C. but 
dum. Noy, 82. Calf v. Bingley. do not ob- 
terve this 
point took notice of by the Court. Lat. 140, 159 8. C. but 8. P. ſeems not took notice of by the 
Court, only Jones fa'd to the counſel (who had objected that the render ſhould be tried by the record; 
and that therefore the plea ſhould have concluded with hoc paratus eſt veriſicare per record um] that though 


the render in the plea is void for want of the averment by record, yet in this cate the death is a d:icaarge 


of the bail. 3 Bulſt. 331. S. C. but I do not vbie:ve >. P. 


51. Debt upon a bond to ſave harmleſs from all payments to Sir 
M. S. the defendant pleaded quod cofervavit indemnem. The plain- 
tiff replied that Sir M. S. recovered a judgment and that it caſt him 
fo much, &c. and ſo he did not fave him harmlefs; and concluded 
to the country. And this was tried per pais. After a verdict, 
it was objected, that this ought to be tried by the record; but 
Curia contra, becauſe this is only an inducement to the iſſue, which 
was, whether he had ſaved him harmleſs? Palm. 5 24. Paſch. 
4 Car. B. R. Rigg v. Wharton. 

52. The privileges, and liberties of courts of recordt, cities, and 
boroughs, mult be tried by their charters and records. Trials per 
Pais, 15. (13.) 

53. A decree in Chancery ſhall be tried by a jury, and not by it- 


ſelf; for it is not a record, but a decree recorded. The Chancery, as 


it is a court of equity, is not a court of record; but touching 
things agitated in the pelty-bag office, it is a court of record. Trials 
per Pais, 156. (207.) | 


(D) Trial by Record. Nul tiel Record. Upon 
Nul tiel Record pleaded. What ſhall be a Faer 
of the Record. | 


LI. IN an action of debt againſt a lailiff of a liberty for an Hob. 179. 

eſcape, Sc. where the commitment was in a court within P- 51% 
the liberty, if the defendant pleads nul tiel record, and in the 3 
record certified are divers differences in the continuances and in the Brownl. 68. 


proceſs, yet if the plaint, count, and judgment certified, agree with the Cowcn- 


declaration, the plaintiff ſhall have judgment. Hobart's Reports, Nac 75 
241. between COACHMAN AND HALLEY adjudged. ] 8 


cordingly., 


2. In an i4fermation upon the ſtatute for non-refidence, if the [C16 
defendant pleads another information in the Exchequer, exhibited Hob. 209. 
h 0 5 : pl. 236. 
there 28 April, anno 14, for the ſame abſence, and thereupon nul þ;r 18 
tiel record is pleaded, and by the record certified it appears, that Jac. S. C. 
the information in the Exchequer 20 exhibited 29 April in the 8. ©, 
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16 BY Trial. 


cited Arg. in ſame year; and all the ue of the record, as to the matter, agrees 
© key with the record pleaded, the judgment ſhall be given for the defend- 


WarxpzR- 

„ne v. ant. Hobart's Reports, caſe 283. between Parry AND PaRRT 

Pi arts diudged. | | 

and admits 9 ] ; ; 

this point, becauſe it was in the ſame term, which is but one day in the eye of the law. Hard. 200. 
Where a man is compelled, in pleading a record, to ſoea the date of the aorit, there, if it be certified to be 

of anoth-r date, then the party has tailed his record. Br. Failer de Record, pl. 16, cites 48 E. 3. 11. 

per Finch. 

1 55 if a man pads reerrd of recovery in treſpaſs one day, and the record is certified at another day, he 


has nut failed of his record; per Paſt. for treipals may be continued. Br. Failer de Record, pl. 15. 


cites 19 H. 6. Fitzh. tit. Record, 5. 


3. In qe, the defendant pleaded in bar a retraxit by the ſame plain- 
in anther aſſiſe, the tenant ſaid that nul tiel record, and failed at 
the day, and the plaintiff releaſed bis damages, and recovered. Br. 
Failer de Record, pl. 12. cites 15 E. 3. Fitzh. tit. Aſſiſe. 


4. Treſpaſs of a cloſe broken, and battery; the defendant ſaid the 
plaintiff at another time by bill had recovered damages for the ſame tre/- 


paſs in the Marſhalſea ; judgment. And the plaintiff faid, that nul 
tiel record, and the defendant brought in the record ſub pede ſigilli, 
which made mention of the battery, and at another day, and no mention 
of the breaking of the cleſe; and therefore the plaintiff prayed judg- 
ment, alleging that he had failed of his record. Per Thorp, the 
record proves that he is condemned for ſuch a treſpaſs as you have 
counted; and therefore, if it was for another treſpaſs, you ought 
to have alleged it when the defendant vouched the record; and 
the plaintiff was barred as to the battery, notwithſtanding that the 
count be at another day : and as to the breaking the cloſe, becauſe 
the defendant had failed his record, writ was awarded to inquire 
of the damages. Br. Failer de Record, pl. 2. cites 38 E. 3. 17. 
Pit where 5. In freſpaſt the defendant pleaded outlawry in the plaintiff ; 


 #B.inight judgment if he ſhall be anſwered. And the plaintiff /aid, that nul 


wobt ar - ; | 
33 the liel record, &c. and the record was read; and where the defendant 


deferdars: plead:d outlatury at the ſuit of J. the record was at the ſuit of N. 
e and yet the detendant did not fail of his record; quod nota z and 


cat ary 1 5 2 
pu % the defendant went fine die, and the plaintiff was taken. Br. 
that nul tie! Record, pl. 1. cites 7 H. 4. 1. 
record, and | 
the record wa certified, that A. efguire 2023 outlawed ; and therefore he failed of his record; quod nota. 
Progke fays, guerre, if be bad averred that be was made a knight after, &c. Br. Failer de Record, 

. 11. citcs 38 H. 6. 1. 
8 $5 in affi/e, the defendant l aded, bat the plaintiff was omilawwed ; the plaintiff replied nul tiel record, 
and at the day given for bringing in the record, the tenor was brought in by mittimus, by wwhich it appear- 
A that there was a variante betreuen the day of the return H the exigent in the place, and where the out/aw- 
ry wwat pronounced. And this was adjudged a failure of the record, Dyer, 187. b. pl. 8. Mich. 23 & 3 
Eliz. Ann. but ſeems to be a nota of a caſe about 14 H. 4. 0 

So where leſſot for years rendering arent, acknowledged a ſtatute, and the reverſion was extended, and 

the conulce brought an action of debt fur rent arrear; and well, per Cur, But the defendant ſaid that 
the piainul? is cn d, and iſſue is joined upon nul tiel record; and therecord was certified, much wary - 
ing from the recerd of the outlawory, as it was pleaaed in diſability. And awarded by the Court, that the 
party had failed of the record. And 7 H. 4. 1. was denied for lawby the Court. Noy, 74. Anon. 


6. Where a man pleads nul tiel record, and the other brings the 

tenor of the record; this is good. Br. Record, pl. 4. cites 34 H. 6. 2. 

C39} 7. In debt, the plaintiff declared upon a recognizance made before 
tr. Dette, the mayor 7 Hereford ; and the defendant pleaded nul tiel record ; 
they were at ue, and day given to the plaintiff to bring 

| in 
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Trial. 


in the record ; and the mayor certified the recognizance Ypar a con- 
dition under the recognizance, And upon long argument, if he had 
failed of his record or not, becauſe he had not declared upon the 
intire record, viz. as well upon the condition as upon the recog- 
nizance, and yet becauſe he had declared of fo much as is for his 
purpoſe, and the condition is under the recognizance, and not in the 
recognizance, and the condition ſtands with the declaration of the 
plaintiff, for he has certified as much and more, and nothing which 
is contrary, therefore per judicium, the plaintiff recovered his 
debt; quod nota. Br. Failer de Record, pl. 4. cites 36 H. 6. 2. 


17 


Br. 
Verdict, pls 
103. Cites 
S. C. — Br. 
Pleadings, 
pl. 51. 
cites 30 H. 
6. 5. but is 
milprinted 
for 36) and 
ſo are the 
ſmalier edi. 
tions. 


S. C. cited 


by Hobart Ch. J. Hob. 55. in caſe of Foſter v. Jackſon.—8. C. cited Pl. C. 14. b. in caſe of Reniger v. 
Fogoſſa.— And per Wangf. and Prifor, Littleton, Needham, and Afhton, where a man declares upon obli- 
gation with condition certain in the ſame obligation before the in Cujus ret, & c. which cond tion gives the piain- 
tf the forfeiture of the obligation, there be ought to ccunt of the condition fer formed in his declaration 3 but 
here the condition is upon the back of the obligation, or wrote under, there be may declare impliciter, 
without making mention of the condition; and theretore, though recognizance be certified with condition as 


above, the plaint:ff has not failed of his record. Br. Failer de R.co:;d, pl. 4. cites 36 H, 


8. Per Wangford, if a man pleads recovery of an acre of land, and 
the other ſays that nul tiel record, and record is certified of recovery 
of tao acres, he has failed of his record. Br. Failer de Record, 
pl. 4. cites 36 H. 6. 2. 

9. If a man declares againſt F. S. upon recognizance, and he ſays 
that nul tiel record, and recognizance is certified, by 2vhich J. S. and 
. N. were obliged et uterque eorum in toto, he has not failed of his 
record, Br. Failer de Record, pl. 4. cites 36 H. 6. 2. per Wangf. 

10. If a man vouches recovery, by name of J. Haſtings, and the 
record certifies as J. Haſtinges, he has failed of the record; per Cat. 
Br. Failer de Record, pl. 8. cites ꝙ E. 4. 42. | | 

11. Where a man pleads the cuſtom of London of foreign attach 
ment, that judgment of it fhall be a good ber, and they are at fue, that 
no ſuch cuſtom, and it is certified that the cuftom it, that judgment ana 
execution ſhall be a good bar ; there, per Brian, Huſſey, and Choke J. 
the defendant has failed of his record. Br. Record, pl. 63. cites 
22 6 7. : ; 

12. In aſſiſe of mortdanceſtor, if the tenant pleads that at another 
time the demandant brought mortdanceftor of the ſame land, and the te- 
nant pleads a releaſe in bar, by which the demandant was barred, if 
the demandant ſays that nul tiel record, and the record is certified that 
the tenant pleaded baſtardy in the demandant in bar, and barred him, 
there he has failed of his record ; for there is a diverfity when nul 
ticl record is certified, and when he certifies other record than 
that which is pleaded. Br. Record, pl. 63. cites 22 E. 4. 39. 

13. Where a man pleads record in court of piepoxuders in Banco, that 
at ſuch a fair, which is held at B. ſuch 3 days, he recovered, &c. he 
ſhall avoid it, 7 ſay that the fair was granted to be but 2 days. Br. 
Record, pl. 63. cites 22 E. 4. 30. : 

14. In debt on the ſtatute of apparel, the defendant pleaded that 
the plaintiff auas outlawed, who replied nul tiel record ; and before the 
day in which the defendant was to bring in the record, i was re- 
moved by writ of error into B. R. and thereupon he brought in an ex- 
emplification of it under the ſeal of B. R. without writ or other ſeal, 


but that of the King's Bench. It ſeemed to ſome, that this was a 
| | C2 8 failure 


6. So 


And. 30. pl. 
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174 Crial. 
failure of the record, and that ſo it had been i it had been reverſed ; 
for by the reverſal it is made no record ab initio, though there was 
ſuch a record at the time of the plea pleaded ; but they thought it 
not peremptory to the defendant, but that there ſhould be a re- 
[ 28 J ſpendeas ouſter. Dyer, 227. pl. 45. Hill. 6 Eliz. ELEr's caſe. 
But the reporter ſays, quære tamen hoc. 

15. In a formeden in deſcender, a fine with proclamations, levied 
anno 30 H. 8. was pleaded ; and upon an iſſue of nul tie] record, the 
tenant brought it in at the day; but in the proclamations made in 
Trinity term the year of the king vas left out ; but becauſe he 
which were made in Raſter term before, and in Michaelmas term after, 
were exhreſily mentioned ts be in 30 H. 8. it neceſſarily follows, that 
it muſt be intended to be in 30 H. 8. and confequently in fub- 
ſtance he has not failed of the record. - Dyer, 234. pl. 16. Mich. 

6 7 Eliz. Anon. | 
La Raim, 16. In caſe againſt defendant by a vrong name, he pleaded in abatc- 
Ale. S 4. ment, whereupon the plaintiff, without proceeding farther, brought a 
bor new action again? him by his right name; to which he pleaded other 
action pending. Et per Holt Ch. J. the plaintiff ſhould firſt have 
diſcontinued the firſt action; it will be too late to do it now; for 
the diſcontinuance will relate only to the time of its being entered 
on record: fo that upon nul tiel record it will be againſt him; for 
it was pending at the time of the plea pleaded. And this differs 
from a reverſal of an outlawry or judgment by writ of error; for 
if nul tiel record be pleaded, and after that, but before the day 
given to bring in the record, the judgment is reverſed on a writ of 
error, that reverſal avoids the record ab initio, and it is a defecit 
de recordo. Salk. 329. Hill. 2 Ann. B. R. Knight's caſe. 
Rep. of 17. Original action brought in inferior court againit defendant, 
4 iN * 8 by the name of Curphey, was removed by habeas corpus into C. B. 
the Coure 2nd bail put in by that name. Plaintiff declares againlt defendant 
held it a ma- by the name of Scurphee, and recovers, and after judgment brings an 
_—_— 1 action of debt on the recognizance, and ſets out a recovery againſt 
judgment for Curpleys to which defendant pleads nul tiel record. Plaintiff re- 
cetcndant. plies a record of a recovery againſt him by the name of Scurphee. 
Judgment for defendant upon nul tiel record. Barnes's Notes in 


C. B. 328. Hill. 6 Geo. 2. Eggleton v. Seneff, bail for Curphey. 


—— (E) Record. Failer. What ſhall be ſaid Failer. 


Fol. 572. 


ee [ Delay of Cerliſiculion.] 


Hob. 134. LI. FF upon nul tiel record pleaded in Bank, a certiorari iſſues out 
pl- th 8 | of Bank to certify them at a certain day if no certificate comes 
. if the day, yet it ſhall not be a failer; but the Court ſhall award pro- 
conviction ceſs till it comes. Hill. 14 Ja. B. Pit AND THRILL, adjudged.) 

af recuſan- T2. As if a certiorari iſſues from Bank to juſtices of the peace to certi- 


ey, before * 15 , . . 
the juſt ce J an indictment and tanvittion of recuſancy, the non-certification of 


of gaoi den- the juſtices is no failer. Hill. 14 Ja. B. Pit v. THRILL, adjudged.] 


very, the 

plaintift pleaded nul tiel record, and day was given to the defendant to bring it in, and he took a certiorari 

to the juſtices of peace, and at the day brought in tenotem recordi, certified by the cuttos rotulorum. 

Thougi the certiorari to the juftices of peace, ad all was void; yet it being the award of the Court, it 
| Was 


TC © 13 


was not made as failer of the record in the defendant, though he had it not at the day; but a cectiorari 
Was awarded de novo to the juſtices of the gaui dee. 


(E. 2) Trial by Prog 1 


[t. IN writ of dowwer the trial ſhall be by ee 17 E. 3. 49. b. 
[2. In writ of doaber if the /:fe of the baron be . ano u tas 4 
ther c ounty, and the demandant Jays that he is dead, it ſhall be tried by gain R. 
proofs, and not per pais. 17 E. 3. 50. b. adjudged.) the defend. 
an p. leaded 
in bar, that the huſband was living ot C. & hoc paratus eſt ver ifica'e. The woman repli:d, tat her huſ- 
band died ot F. &. and chere, & hoc parata eſt yer. tic a qualitercunq; &c. dey conſide ratum 
eſt quod pres” Margareta doceat de morte, & d. tus R. de vita viri, & ſuper hoc dies data ett; at which 
day the man +xamined Witheſ/es in court, and the defendant exumined none; and ſo the had judgment to 
recover her dow-r, Mo. 14. pl. 35. Paſch. 2 Eliz. Thorp v. Rolfe. And. 20. pt. 42. S. C. ſays, 


that the demandant, to prove the death of her huſb and, produced 2 witneſſes who were examined, but aid 


not ſay any thing directly to prove the death, but only by arguments, which depolitions were inferted at 
large in the reco d; and the t-nant brought no proof of the huſband's being alive, nec aliter docet de 
vita ejus. Whereupon the Court allowed of the proof made by the demandant, as ſeemingly good, no 
proof being made to the contrary, and ſo ſhe had judgment to recover her dower, <——— Bendl. : 6. 
pl. 131. S. C. and the exam;netions of the 2 witnefles are there enteicd at large. ——D. 185. pl. 65. 
S. C. and in this caſe Qui meliug probat, melius habet. 


[ 3. 85 if the life of the baron be pleaded, generally, J and the de- Er. Trials, 


nt, 39. Cit23 


mandant fays that he is dead, it ſhall be tried by proofs, and not by 3 
jury. 8 H. 6. 23. Curia. ] g Rep. 3 

b. in the — 
of the Abbot of Strata Marcela. In dower the tenant pleaded, that the demandant's huſband was- 
in liſe; and iſſue thereupon. And it was tried in court by witneſſes; and the Court faid, that very 
ſmall evidence would be ſufficient in tuch cate. Ld. Raym. Rep. 174. Hill. 8 & 9 Will. 3. Grace Faux 
v. Barnes. 


[4. The trial by proofs hall not be in any other caſe, but in writs - es 


of dowwer. 8 H. 6. 23. Curia.) 38 
9 Rep. 30. b. in the caſe of the Abbot of Strata Marcella, ſays, itis the ſame in appeal brought of the 
death of the bs n. or in offi e brought by feme, who was the wife of B. if the tenant or defendant pieads 
that the baron is alive, the tial ſhalt not be by Jury, bur by the juſtices upon parols | proof ] made before 
them for the greater exped tion; and Cites 6 E. 5. 39. 17 E. 3. 30+ 43 All. 26. > H. 6. 23. a. 
33 H. 6. 8, 9, 10. Diverſity of Courts, 119. 36 AT. 5.—— ee pl. 10. 


['5. In 4 ſe against baron and feme en pais, if the baron does not ee 
come, but the el me comes and alleges the death of the baron in a foreign * bs EO 


county, the which cannot be tried by the aſſiſe, this ſhall not be ad- it is caia, 


journed into Bank to be tried, but 8 be tried by proofs. 39 — — 
Anti 


All. 9. ] prayed the 
aſſiſe, and did not allege the life in this Hw; ; ard therefore they were adjourned to Weitminiter, 
where it was awarded that it ſhuuld be tried by proots, quod nota. 


[6. In MH by A. S. who was the wife of F. S. if the tenant ſays 
that J. S. is in full life, ready to prove by . chis ſhall be tried by 
the aſſize, and not by proofs. 30 Aff. 26. adjudged.) 

[7. But if the tenant ſays, that F. S. is alive in another cornty, it en. Trials, 
ſhall be tried by proofs; for the aſſiſe cannot try it, nor ſhall it be _ AT. — 
adjourned for this cauſe. 36 Aſſ. 6. Curia.} S. C. 

[8. If A. S. a feme brings ſe not Juppgfing that ſhe was the vife Br, Trials, 
of J. S. if the tenant /ays that ſhe is covert of F. 8. who 1s alive in * 1 
aricther coun ty, it thall de dried by tae aſhte. 35 Aff. 6.] "KC 8 
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19 | Trial. 
Br. Trials, ['9. In e/iſe, if the tenant pleads in bar the deed of the anceſtor of the 
pl. 79. cites ſemandant, and demandant ſays, that he whom he ſuppoſes his anceſtor is 


36 Aff. 8. ; x , | ; 

S. C. alive in another county, or beyond fea; this ſhall not be tried per 
*f 20 ] pais, but ſhall be adjourned, or tried by the aſſiſe. 36 Aſſ. 6.] 
+ Br. Ap [10. In an appeal by a feme of the death of her bamu, if the defendant 


peal, pl. 8 5 s alive in azother county, it ſhall be tried b 
. ſays that the baron is alive in anther county, y 


C. Brooke proofs. + 41 Al. 5. adjudged. (But there is a quzre whether 
ſays, quzre the defendant ſhall be concluded without other anſwer, if it be 
dun proved againſt him. But by 7 43 AM. 26. it is peremptory.)] 


roots at 
this day. —Br. Trials, pl. $8. cites S. C. and {ays, that if the deten lant fails in his proofs, he ſhall be 
condemned without other anfwer. 

f Br. Appeal, pl. 137. cites S. C. and day was given to bring in the proofs, which came; and there 
Was default 1 bath ther” proofs. by which tne defendant tor te danger pleaded no? guilty. Brooke ſays, 
from hence it ſeems that the firſt iſſue found thali be peremptoty, and that he may waive it before trial 
n favorem vite. Br. Feremptory, pl. 36. cites S. C. where Brooke makes a guzre whether it 
be peremptory, if it be adjudged againſt the defendant, —————Þþr. Trials, pl. go. cies S. C. where 
Brooke ſays, it ſeems that the proofs are peremptory. | 


[11. $8: if the defendant /ays that the baron is alive, generally, 
Fol. 378. without ſaying in another county, and the plaintiff ſays that he is 
. dead, it ſhall be tried by proofs. 43 Aſſ. 26. adjudged.] 


pl. 137. Cites S. C, ———— Br, Peremptory, pl. 36. cites S. C. 


Br. Trials, pl. go. cites S. C. 


Br. Trials, [ 2. If the iſſue be 4uhe!er the prior of B. be removeable at the 
"1 __ will of the abbot of O. or perpetuul, and the abbot of O. is beyond ſea, 
Brooke ſays, and ſo is the chief prior of B. If this trial cannot be tried by the 


it ſeems by aſſize, it ſhall be tried by proofs. 43 Al. 4.] 


the reporter 

that it ſhall be tried by the aſſiſe, and n-t by procfs; for it lies in conuſance of the country if the priors 
have continually enjoyed the land a] their lives, and have impleaded others, and have been impleaded, and 
leaſed their poſteſſions of the manor, and other poſſeſſions, for term of life, æc. But per Perley, becauſe 
the prior is a prior alien, and the _ houſe is beyond ſea, it ſhall be tried by proofs. Quzre. 

[13. In a writ of annuity, if the defendant fays that the plaintiff is 
dead in Britanny, and iſſue is taken that he is alive, it ſhall be tried by 
proofs. 26 E. 3. 70. per Curiam. ] 1 71 - | 

5. P. But ſo (14. In a writ of dowwer, if the tenant ſays that the baron is in Full 

Fall it nor [;feat a place beyond ſea, (as at Paris,) it thall be tried by proots. 

de in any o- . 2 , 

ther caſein 56 H. 3. Itinere Litchfield, Rot. 12. b. adjudged.) „ 

. Fin. [I 5. In a quare non admiſit, if the biſhop makes title by lapſe, and the 

He b. iſſue is ⁊ußether the laſt incumbent died at a place beyond fea ſuch a day, 
or vas then in full life; this ſhall not be tried per pais, but by 
proofs, for the country cannot know it. 6 F. 1. Rotulo Paten- 

« tum Memb. 25. between the Anror os ST. Mary Lokk AND 

THE BEIsHO OF NORWICH, adjudged.] 

16. Iſue may be taken, if the prayee in aid be dead or alive; per 
Brown. Brooke ſays, this ſeems to be peremptory, becauſe it ſhall 
be tried by jury; and makes a quere if it ſhall be tried by proofs, 
Br. Counterple de Aid, pl. 22. cites 32 H. 6. 34. — 

17. Debt upon an obligation with condition, that if the de- 
fendant proves, within a year, that it was the will of Fa S. that the 
plaintiff ſhould infeeff the defendant, that then, &c. And he aid that 

J. S. made a will at D. that the plaintiff ſhould infesff the defendant, 
which will is in writing, which the defendant brought to the paints 
within a year, and that he made na other will, Quzre of the proof; 


for 


Trial. 20 


for it ſeems that the fhewwing of the writing is no proof. And 
quzere if it ought to be proved by 12 men ſworn within the year, 
or if it may be proved in this action; but by 3 juſtices he might 
have proved it by two witneſſes, and then good. Br. Conditions, 
pl. 151. cites 10 E. 4. 11. | 

18. Debt upon obligation, with condition to pay to the obligee 
107. within 3 months next after his arrival from Rome, the ſaid cli 
gee proving the ſame by teſtimonial or other witneſſes the defendant 
ſaid, that the plaintiff had not made proof that he was at Rome. [L 21 J 
The plaintiff replied, that ſuch a day after his arrival he /h-wved 
to the defendant a teſtimonial under the ſeals of ſeveral great perſons 
living at Rome, that he wwas there. Anderſon ſaid, that the proof 
might be by witneſſes or teſtimonial, and it is no miſchief; for if 
the teſtimonial be counterfeit, he may take iſſue upon it, that it is 
not à true teſtimonial; and of this opinion was the Court. 
Mo. 180. pl. 322. Paſch. 26 Eliz. Anon. 


(F) By the Court, In what Caſes it ſhall be made 2 


by the Court. tr Fonds 
(F) pl. 3. 


[1. IN an appeal of maihem, the Court may adjudge it p the S. b. Br. 


. p4 . * {» 
_ view a maihem, or no maihem, upon the prayer of the * F*PPRys 
pl. 20. c.tes 


defendant. 28 Aff, 5. 28 E. 3. 94. 41 Aſſ. 27. 21 H. 7. 


33.— Br. Trials, pl. 57. cites S. C. 9 Rep. 31. a. in caſe of the Abbot of Strata Mar- 
ceila, cites 28 Aſſ. 5. 21 H. 7. 33. b. 11 E. 4. 2. | 
: is tri | Ve Aff. c. 1 S. P. Br. 
[2. And this trial ſhall be peremplory to the parties. 28 5.7 Pins 


pl. 26. cites 21 H. 7. 33.— Br. Trials, al. 57. cites S. C. 


C3. In an appeal of maihem the defendant puts it in iſſue, and There is no 
doubt but 


prays that the maihem be examined by the Court, and the Court ht if che 
cannot know to adjudge it, becauſe the ſtroke is new; a writ may defendant 
be ſent to the ſheriff to cauſe to come medicos chirtrgicos de melioribus * it ls - 
London ad informandum dominum regem & Curiam de hiis quz eis ha oaintiff 


ex parte domini regis injungerentur. * 28 All. 5. 28 E 3. 94-} weremaimed 


I. And if upon this zhe ſurgeons ſay that it is a maihem, he ſhall inp ng 
be attainted. 28 Aſſ. 4. ears 


which was hurt be viewed by the Court, in order to have it adjudged on ſuch view, whether there be 
any mayhem or not, the Court may take a view of the part, and on tuch view determine the matter; 
or if there remain a doubt upon the view, may award a writ to the ſherif? ta return ſome age phytician 
and ſurgeons, for the better information of the Court. But it ſeems, that the Court cannet proceed to 
ſuch a trial by their wiew, und ſi the defendant prays it z and in iuch cale it leems, that they are not 
bound to try it in ſuch manner, but may order a trial by a jury; at which, it 1s laid, they may, if 

tity think fit, order that the jury ſball Llave a view cf the wound. And becauſe the Court has ſuch a 
diſcretionary power, in relation to ſuch view, it bas been reſolved, that the plaintiff in the appeai muſt 
appear in proper perſon, and not by attorney, becauſe that would put the view out of the power of the 
Court; and it ſeems to be agiced, that an adjudication made upon ſuch view is peremptory and con- 
cluſive tu each party. 2 Hawk, Pl. C. 160. Cap. 23. f. 27. 

* Br. Trials, pl. 135. cites 5. C. Es 

If maihem be tried by inſpection of the ſurgeons, it is peremptory; per Cur. Br, Peremptory, 
Pl. 26. Cites 21 H. 7. 33. ——Br. Trials, pl. 57+ Cites S. Co 
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=_ Trial, 
Br. Trial, [s. In an action, if the parties are at ihe, and at nifi prius the 
2 . defendant ſays, that the plaintiff is dead after the 4% continuance : 
and upon this they are ac journed into Bank, and at the da in 
Bank the plaintiff appears in proper perſon, ond demands juag ment 
whether the defendant ſhall be received to 1 ay that he is dead, this 
ſhall be tried by the Court; for at the cmmencement of the plea, 
when the Nami made an attorney, this attorney was made by 
| record of the Court; and therefore it ſhall be tried by the Court, 
| if the #99 perſon that nato appears be the very perſon who otherwiſe 
D 22 J made the attorney in the court. 34 H. 6. 45. b. per Curiam.?} 
See tit. [o. If a man ſeiſed of an houſe in fee, or h ile, or in tail, and 
e dies, making his executor, and having ocods in the houſe at his 
See Inf. pl. death, the executor ſhall have a reaſonable time to remove them ; and 
10. in the this reaſonable time ſhall be adjudged by the diſcretion of the 
22 fe Juſtices before whom the cauſe ++ <3 HY Co. Litt, 56. b.] 
S. P. ac- [7. So it ſhall be adjudged by the Court what ſhall be an wnrea- 
e "inch ſonable fine and ſervice, upon the N Rate of the caſe depending 
4 Yes. 27. before them ; for the reaſonableneſs in thoſe caſes appertains to 
b. pl. x5. the conuſance of the law, Co. Litt. 56. b. 5 59. b. Copyholder's 
Mich. 42 & Fine. ] 


43Eliz.B.R. 
Hubbard v. Hammond. Mo. 622. pl. $;5r. Dat rom v. LAMIND, S. C. ſays it was agreed, 
that the Court and the jurors ſhall be judges of the fine, without ſuit in Chancery. 11 Rep. 44. a. 


Mich. 412 Jac. reſolved, that the reatonableneſs of the fine ſhall be adjudged by the juſtices ; and cites 
4 Rep. 27. b. accordingly, and fays that it was fo adjudged, Paich. 9 Jac. in C. B. in the caſe of 


Stallion v. Brady. 
Arrays when reaſ nab! enejs is in queſtion, the ſame ſhall be determined by the Court in which the 


action dependeth, as reaſinable time. 21 H. 6. 30. 22 E. 4. 27 & 50. 29 H. 8. 32, &. Soif 
the difr:/s be reaſonable, and the like. 13 Rep. 3- in V/ilowe's caſe. 


But parti- 8. The maxims and the general cufloms of the realm, which is the 


24 be common law, ſhall be tried by the juſtices, Br. Trials, pl. 143. 
tried, but. Cites Fundamentum Legum. N | 


only per pa- 
trim. Br. pl. 143. cites Fundamentum Legum. 


Ard 7 the 9. So expyfitions of flatutes ſhall | be tried by the juſtices, Br, 
cron ia 

the judges Trials, pl. 143. cites 33 H. 8. 

have the conf/ruetion of the flatutes likewiſe. Br. Trials, pl. 143. cites Fundamentum Legum. 


10. In afſife of freſh force in the court of Orford, it was pleaded, 
that the cu/or of the toaun was, that if a man had Poſſe Nan of lands 
by 40 3 be could not be put out by the king's. writ ; whereupon 
the other would have taken ilue no ſuch cuſtom. But reſolved, 
that this being a law of the city was not to be tried by jury, but 
by the judges, as a matter of luau, and fo indeed in nature of a de- 
murrer ; per Hobart Ch. J. in delivering the opinion of the Court. 
Hob. 86. cites 231 E.2: 40, 

11. A. recovers againit B. in a precipe quod reddat by default, and 
a writ of diſceit it brought. The ſheriff, in this caſe, for the ſum- 
moners, returns C. and D. de Dale ' yeomen, ſummonitores. The tenant 
{hall have an averment againſt this return, that there are in Dale 
yeomen 2 C.'s and D.'s, and that C. and D. named in the ſhe- 
rif's return to be the ſummoners, are the elder; and other C. 


and 


Trial. 


and D. the younger, by which the ſheriF has returned the ſaid 
falſe ſummons to be made. This ue, which of them was returned, 
and whether they be the ſummoners returned by the ſheriff or 
not, ſhall not be tried by the country, but by the examination of 
the judges. As infancy, upon a writ of error to reverſe a fine 
I-vied by him during his nonage, this nonage ſhall be tried by in- 
ſpection, and the examination of the judg 28, and not otherwite. 
Jenk. 122, pl. 49. ences 5 . 4. 93. | 

12. The cu/ioms and uſages of every court ſhall be tried by the 
judges of the ſame court, if they are pleaded in the ſame court. 
9 Rep. 30. b. in the caſe of the Abbot of Strata Marcella, cites 


b 
1111ͤsZ I⁊—. 


tried by the Jude s, as the reaſor:2blen . of a ſine 


and fo it is of cuſtoms, ſerv ices, and alſo ot the time tbat the: 


gd; 


23 Int, 


nant at will 15. 


22 


Trials per 
ais, 12. 
(10s) S. P. 
and favs that 
many other 

things are 


of an cffenaer, or * upon a ſurrender of a cop) L 1d Bate; 
20 harte to carry away ir 
and theſe caſes come under the rule which makes matter of law to be tried by the Judges ; vice 
And in fome caſes, matter of fact ihall be tried by the Judges, as if the plaint far ear 


by <q orney in court; « ind then the defendunt pleads that rhe plaintiff is dead. Trials per Pais, 12. (10.) 


Co. Litt. 59 ©; 60. 4. 


13. Of ancient time upon ne of deeds, the Court on view 
judged them void if there was raſure or interlincatian in places mate- 
rial ; but now it is left to the jury to try whether it was done be- 
fore the delivery. Hawk. Co. Litt. 311. (22 


cording to the law that arl its upon the fact. Ex facto jus oritur, 


14. In ejectment by F. againſt P. P. was outlawed, and now 
ſhewed by way of ple: „ that the outlaw ry was erroneous 1n this, 
viz. ad com meum ten 30 Fan. 29 Eliz. whereas the ſaid day 
was dies dominicus ; and 3 there was no county court. It was 
the opinion of Windham, that this matter did well lie in plea 
for it is apparent within the record, as in the caſe of BROckET 
and FisH; Plowd. Com. 266. Rhodes and Periam were of a 
contrary opinion, and ſaid, the caſe cited is not like to the cafe at 
bar ; 3 for there it appears to the Court, as judges, when every term 

egins and ends; but it is otherwiſe in our caſe, whether the 
20th day ot gomary be dies dominicus necne ; for it ſhall be tried 
by the country, &c. 4 Le. 120. pl. 242. Hill. 29 Eliz. in C. B. 
Fitz. v.- Pierce. 

15. B. a reader of the Temple brought a que minus in the 
Chequer againſt P. for maintaining a ſuit againſt the ſtatute, &c. 
who pleads that he was admitted in the Inner Temple, and ſtu- 
dent tor many years there; that he was conſiliarius & in lege eru- 
ditus, &c. and ſo juſtified. B. replied, de injuria ſua propria abſque 
hoc quad in lege eruditus, &c. & hoc petit, &c. & defendens ſimi- 
liter. It was moved that the defendant ſhould demur to the re- 
plication. Exception was taken to the traverſe and concluſion; 
for it cannot be tried by a jury; for if matters in law be to be 
tried by the judges, a ſortiori the learning of the law ought to 
be tried by them. But Manwood Ch. Baron faid, it ſhall be 
tried by the country. 3 Le. 237. pl. 326. Mich. 32 & 33 Eliz. 


Broughton v. Prince. 
had been a ſtudent i in ſuch an inn of court, and called fo be an utter barriſter, = 


L 23 ] 
The jurors 
are to try 
the fact, and 
the judges 
ought to 
Judge ac- 


Co. Litt. 226. 4 b. 


S. C. cited 
Cro. E. 728. 
in the caſe 
of LANE v. 
Gotr MA. 
Mich. 41 & 
42 Eliz. in 
C. B. ſays 
it was ad- 
judged upon 
demurrer to 
be nv plea; 
for the jury 
cannot try 
it. Rut he 
ought to 
bare fleade 
ed that he 
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23 | _ Trial. 
derfon Ch. J. Ow. 128. in cafe of Laxz v. Cor rox, S. C. and ſays, it was adjudged no good 
plea, and that he ſhould have pleaded as above. | 


16. Whatever the judges of record do as judges, ſhall not be 
tried by the country. 9 Rep. 30. b. in the cafe of the Abbot of 
Strata Marcella. 
Nelf. Chan. 17. The contents and ſufficiencies of deeds are not to be proved by 
1 ba the teſtimony of witneſſes; the conſtruction of deeds being the 
. C.—— office of the Court. 3 Ch. R. 92. Earl of Suffolk v. Greenvill. 
org port pl. 191. S. C. accordingly. 


Trials per 18. If one appears, and ſays he is the plaintiff, whether he is or 


2 not thall be tried by the judges. 9 Rep. 30. b. cites 34 H. 6. 43. 


(F. 2) By the Court. Hr reſpect of the Pleadings. 


1. Jy debt upon an obligation, the defendant faid that it is in- 
I dorſed, that , the defendant, or any for him, comes to Briſtow 
fuch a day, and there fhews to the plaintiff or his counſel, ſufficient diſ 
charge of an annuity of 40 f. per annum, which the plaintiff claims out 
4 teuo meſſuages in D. that then, &c. And ſaid that A. and B. 
aſſignment of the defendant, came the ſame day to B. and 
[ 24 J tendered to ſbeco to N. and W. of counſel with the plaintiff a ſuffi- 
cient diſcharge of the annuity, and they refuſed to ſee it ; judgment 
fi actio. And it was awarded no plea by all the juſtices after 
great argument, becauſe he did not ſbezu what diſcharge he tendered, 
as releaſe, unity of poſſeſion, & c. For this hes in the judgment of 
the Court to adjudge it; but if they ſay that he did not come 
there at the day, this ſhall be tried per pais. Br. Conditions, 
pl. 183. cites 22 E. 4. 40, 


25. (F. 3) By Officers of Courts, Attornies, &c, 


S. C. reſer- 1. &7 R Thomas Seton, juſtice, ſued bill in the Exchequer againſt 
J. S. inaſmuch as he called him traitor in the Exchequer in 
cxſe of the the preſence 25 the treaſurer and baron, to the damage of loool. in 
Abbot of contempt of the king, and in ſcandal of the Court, &c. and the 
ny cg iſſue thereof was tried by attornies of C. B. and of the Exchequer, 
Br. Trial, pl. 150. cites 30 Aff, 19. 
2. A. B. beat a feme, and the brought bill againſt him in B. R. 
inaſmuch as he beat her, as ſbe was purſuing her buſineſs in the 
king's court; and pannel was made by the marſhal, F people who 
had flalls of merchandize in the hall ; and this by command of the 
| juſtices. Br. Bille, pl. 44. cites 43 Aſſ. 18. | 
Br. Bine, 3- Difſeifin of an office in Bank, or raſure of a record, ſhall be tried 
pl. 31+ ets by filizer, and attornies of the ſame court. Br. Trials, pl. 104. cites 
— and 11 E. 4. 2. | 
that it ſhal 


not be tried by Serjeants, —, P. Trials per Pais, 11. (to.) | | | | 
4. Nothing 


4. Nothing triable by an iſſue between the parties can be directed 
by the Court to be tried by reference. Per Ld. Ch. J. Comb. 3. 
Hill. 1 on. | 

5. Jrregularities in ſuing out a judgment are to be tried by re- 
ference, &c. but other matters ſubſequent to the judgment by 
audita querela, Comb. 14. Paſch. 2 Jac. 2. B. R. Anon. 


(G) Trial by Mouth of the Recorder of London. In 
what Caſes it ſhall be tried by the Recorder, and 


not per Pais. 


Fol. 579. 


. HE cuflom of London ſhall be certified by the mayor and ns Trial, 

aldermen, by the mouth of the recorder. Co. Litt. 74. 5; 3 
New Entries, title Debt, 144. Co. 9. ABBAS STRATA MaR- This cer- 
CELLA, 31. b. 2 R. 3. 3. b. Vide 1 R. 3. 4. b.] * — 


in writing, but the recorder of London is to certify ore tenus, by word of mouth : for the recorder is 
intended to be the beſt conuſant of the cuſtom, and he is intended to be always in London; and there- 
fore it is for the greater dignity of this court, that he attend in perſon to give ſatitfaction herein, than to 
make a certificate, wwbich will alſo require witneſſcs to prove it, and conſequently more trouble and delay 
in it, Tr. 13 Car. B. R. But not if the cuitom do concern the Lord Mayor particularly; per Roll 


Ch. J. * 2. R. 251. tit. Certificate. 


[2. In action brought, if defendant pleads, that the city of Lon- [ 25] 
don has uſed to have of every boat brought into Queenhithe, and there * Mo. 871. 


'N 1209. 


unloaded, fo much for wharfage ; to which plaintiff ſays, that every *. len 
Freeman has been uſed to be quit of payment thereof, by the cuſtom of reſolved up- 
the city; to which . defendant rejoins, m0 fuch cuſtom as the plaintiff 8 _— 
has alleged ; this ifſue ſhall not be tried by the recorder of London, ace 
ore tenus. P. 12 Ja. B. between Day Ax D YouNG, per Curiam, —See (I. a) 
e contra. But after, as I have ſeen in another report, where it is Pl 1- and | 
mentioned that it was between Day and Savace, H. 13 Ja. it N 
was adjudged per Curiam, that it ſhall be tried per pais; and it 
was ſo tried after accordingly at bar, becauſe it concerned them- 
ſelves, ſcilicet the corporation ſhall be the judge in their own 4 Hob. , * 
cauſe ; and becauſe it is but in nature of a preſcription, they ſhall pl. 114. 
not try it themſelves. + Hobart's Reports, 117. ſame caſe.] 8. C. 
[Z. In an action of deb? tam pro domino rege quam pro ſeipſo upon Jo. 412. pl. 
the ſtatute of 5 EI. for uſing the trade of making and heading of 5 Arr x- 
points, not being bound to the trade as an apprentice, againſt the ſta- See 
tute. And the defendant pleaded that there is a cuſtom in London, rox, S. C. 


that every freeman of London, being free of any art, myſtery, or occu- 2 3 5 
pation, may »f# any other art, myſtery, or occupation, in the city, of uns en 
quhich he is not free, nor has been as an apprentice thereto for 7 years; nion, that 
whereupon iſſue is joined, whether there be any ſuch cuſtom in Lon- d aeg 
don; this ought to be tried by the mouth of the recorder, though 8004 3 
it concerns the king as well as the ſubject, and alſo though it is not judgment 
like to the cuſtom of mortmain, and ſuch ancient cuſtoms concern- nee 
ing land, and of deviſes thereof, which have been uſed to be tried Cro.C.<16, 
by the mouth of the recorder. P. 11 Car. B. R. between ArrLE- pl. 17 S. C. 


TASTE AND STOUGHTON ; this was certified by the mouth of the a ur 


recorder Maſon, upon a writ directed to him. And he certified ton ir u 


that teſ led by 
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25 | Trial. 


aitthecourt, that there was not any ſuch cuſtom in London; for he ſaid, that by 


wy xa thecuſtom, hethat is free of onemanual trade cannot uſe another manual 
good, eſpe - Zrade of which he is not free, nor has been apprentice thereto for 7 years ; 
clan; as the Fur that etherwiſe it 15 of other trades. which are not manual,; and his 
ee certificate was received by the Court de bene eſſe. But per Curiam 
there is Qubitatur, whether it ought to be tried by him; and therefore this 
ſuch a matter was moved for cauſe in arreſt of judgment. Tr. 10 Car. 


. B. R. Rot. 56. But after divers arguments, it was adjudged M. 


de ſo certi- 14 Car. that it was well certified by the mouth of the recorder; and 


_ and che judgment given accordingly for the plaintiff, Note, It was averred, 
1 T p 4 L 
fg and not denied by the defendant, that ſuch cuſtoms ought to be tried 


fe ſſed it, by the mouth of the recorder. And note, that Tr. 10 Car. B. R. 


e this in an information by FLETCH IR againſt BacsHaw, tam pro do- 
manner of N 7 


5 * . ' "— _— 
trial being, mino rege quam pro ſeipſo, upon the 1214 ſtatute of 5 Eliz. the ſame 
asit were, iſſue being joined, the recorder Littleton certified by his mouth, 


e wag that there was not any ſuch cuſtom; and after it was moved in ar- 
Ball not, reſt, among other cauſes, that it ought not to be tried by the mouth 
after ſuch of the recorder, the which is yet depending.] 

trial, ex- 

cept againſt it. * Cro. C. 361. S. C. and the cuſtom ceriified ore tenus, as is reported above 
to have been certified by Maſon recorder. . 


4. Note, per Bilinge, if a record in Londen is pleaded in C. B. and 
the other ſays that nul tel record, in this caſe the recorder ſhall cer- 
tify it ore tenus, be the record before the theritfs of London, or be- 
fore the mayor. Br. Record, pl. 7. cites 34 H. 6. 42.—But 
it is ſaid there that it was held contra 29 H. 6. 32. where the writ 
went to the ſheriffs of Londononly to certify the record before them, 

7 and not to the mayor. And ſee + tit. Error, 18 that upon writ of 
34 H. 6. 42. error ſued out of error in London before the mayor, the record ſhall 
L 26 be certified ore tenus by the recorder. Ibid. 
g In zreſpaſs againſl the mayor and commonalty of London, tlie 
juſtify it by a cuſtom there, the plaintiff diſcharges himſelf by another 
cuſtom there; i ſue is joined upon a cuſtom of the diſcharge ; this ſhall 
be tried by the country, and not by the mayor and aldermen by 
the mouth of the recorder; for none can be party and judge in his 
own cauſe. Jenk. 83. pl. 62. 

6. A man would ſet up a tavern in Birchin-lane, and the mayor 
and commonalty knowing that was not a fit place for a tavern, for- 
bad him; but he erecting it againſt their wills, they impriſoned 
him for his diſobedience. Upon a habeas corpus it was adjudged, 
that he ſhould be remanded ; for the mayor and commonalty have 
an authority over him, and may appoint a place where a tavern 
might be erected; and the recorder certified the cuſtom, that the 
mayor might appoint a place. Mar. 15. pl. 34. Paſch. 15 Car. 
Anon. h 

7. Debt upon a bye-law, that every one elected to the livery of the 
company, before he was warden of the yeomanry, ſhould pay 251 to the 
uſe of the ſociety, and ſhewed that defendant was elected, &c. The 
defendant pleaded the cuſtom of the city of London, that no man 

ſhould be choſen of the livery of any company, who was not free of the 
city; and that he is no freeman. The plaintiffs deny the Os * 
o 


T rial, 


hoc parati ſunt veriſicare. The defendant demurs, becauſe the 


plaintiffs ſhould conclude to the country. But Curia contra; for 
the cuſtom ought to be tried by a certificate from the mouth of the 
recorder. 2 Jones, 149. Paſch, 33 Car. 2. B. R. Leatherſellers 
Company v. Beecon, | | 


(G. 2) Trial by the Recorder of London. 


Fol. 550... 


1. IN debt, if the cuſtam of London be pleaded, and iſſue taken 88 
upon the cuſtom, it ſhall be tried by the recorder by his certi- pl. 24. cites 


ficate from his mouth. 21 E. 4. 16. b. Long, 5 E. 4. 30. Brook, ning wy 


Trial, 96. and title London, 17.] cuſtom be 

| in iſſue, and 
the party would have it certified without jury, he muſt ſurmiſe that ſuch i ſſue ſhall be tried by the certi- 
ficate of che mayor and aidermen, by the mouth of the recorder ore tenus; becaule otherwile it thall be 
tried per pals. — Co. Litt. 7 4+ 4+ 


[2. In a quo warrants for certain liberties claimed by cuſtom in 
London by the mayor and commonalty, it ſhall be certified by the 
mouth of the recorder. Brook, London, 17. Quære, what liberty 
he intends; for it ſeems that if it be of a /iberty of profit, they can- 
not certify it.] 
[Z. In an action of debt upon an obligation, if the defendant pleads a 
foreign attachment in London, by the cuſtom of the city; this thall be 
tried by the certificate of the recorder ore tenus. 2 R. 3. 2. * 6. 3. lt ſeems. 
22 E. 4. 30. b. Old Entries, title Debt, 157. D. 6, 7 E. 6. 82. 72. Tprinced:- 
b. 5 „ 20-1] ” * 
4. In an action of debt upon an obligation, the condition whereof 
is to per form the covenants of an indenture of apprenticeſhip in London, 
the defendant pleads a cuſtom in Lendon, that the indenture ſhall be 
void if it be not inrolled within a year, and this cuſtom is traverſed, 
it ſhall be tried by the mayor and commonality, by the mouth of 
the recorder. Coke's Entries, title Debt, 144-7 | 
[5. If a cigſom be alleged, that every man may deviſe land in Lon- | 27 ] 
don, and the cuſtom is denied, it ſhall be tried by the certificate of 
the mayor, &c. by mouth of the recorder. 11 H. 7. 21. D. 8, 
9 El. 255. 3. This cuſtom is annexed to the land.) 
[6. If it be alleged, that by the cuflom of London there is a market Hob. 87. pl. 
every day of the week, and the other pleads, &c. and traverſes with- 542 _—_ 
out that, that there was a market every day of the week, this ſhall be Savacs, 
tried per pais, and not by the certificate of the recorder. P. 12 Stes it a8 
Ja. B. This precedent [was] ſhewn to the Court in the caſe be- 22 2 
tween Day AND SAVAGE, becauſe the iſſue there is not upon tlie 
cuſtom, but whether there be ſuch market or not. This precedent! 
was between BILFORD AND LEA. Mich. 37, 38 El. 


Rot. 414. adjudged. Hobart's Reports, 119. cites this, and agrees 


it.] | 

7. If a plaint be before the mayor of London in action of debt, or be- Brook ſays, 

fore the ſheriff there in his court, and a cuſtom of London is * a 2 _ Hands | 
5 enced, 
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been always denied, it ſhall be tried by the mayor and aldermen by mouth of the 
ga recorder. 39 H. 6. 34. b.] 


certificate of 
* 8. As in action of debt before the mayor of London, if the 
by patrol ore defendant wages his laww, and plaintiff alleges a ciſlom in London, 


2 that if the plaintiff e aus any bill or muniment of the defendant, ſealed 
himſelf be- <vith his ſeal, and delivered by him, witneſſing the contract, if this 
o ceo cuſtom be denied, it ſhall be tried by the mayor. 39 H. 6. 34. b. 
cerrihed fe. Brooke, title London, 17.] i 
veral times; and that he had claimed this liberty for the city of London in a quo warranto, when he was 
kf recorder there. N 


= 


(H) Cuſtoms of London. Recorder. 
Lr. HEN a record of the city is to be certified to the Court of 


B. R. the mayor, &c. a tempore, &c. conſueverunt habere , 


entenam ſuam, ſcilicet, reſpectum 40 dierum wut ip interim con- 
fultius et providius aviſare ſe paſſint cufiſmodi recorda in conſimili caſu 
fuerint facienda, and there they pray to have reſpectum 40 dierum. 


| Idem dies datus. M. 2 E. 3. B. R. Rot. 120. See 34 H. 6. 42. 


* Fol. 58 1. b. they had 40 days to certify a record out * of St. Martin's, which 
AAA do be certified ore tenus by the mouth of the recorder. ] | 

Br. Trial, [2. When the plaintiff pleads a com of London, which is to be 
pl: 96. cites certified by the mayor and aldermen by the mouth of the recorder, 
Br. Trial, the plaintiff ought ts make a ſurmiſe that when the ciſtom of the city is 
pl. 238. cites in iſſue, it has been uſed to be certified by the mayor and aldermen, by the 
23 F. 4. 16. mouth of the recorder. Long, 5 E. 4. 30. fo done, and ſo is the 

uſage at this day.] . 

Sty. 137- [3- In action of treſpaſs by A. againſt B. for taking of certain goods ; 
T5 me : if defendant p/cads that there is a com in Londen, time whereof 
= i —— rf memory, &c. that if any carry goods about London to ſell, not having 
privilege, as any ſbop in any place within the city, whom they call hawkers, that 
1 then he ſhall forfeit the goods to the mayor, citizens, and commonalty of 
yetRoll ch. London, and that it ſhould be lawful to any freeman of the city to 
J. held it a ſeiſe and deliver them at the chamber of the city to the uſe of the 
1 ſaid mayor, citizens, and commonalty; and becauſe the plaintiff 
port ſays, it Carried thoſe goods about the city, contrary to the ſaid cuſtom, he 
dd not ap- ſeiſed them, &c. To which the plaintiff replied, that there is not 
pear here any ſuch cuſtom within the city. This + cuſtom ought not to be 
mayor and tried by the mayor and aldermen, by the mouth of therecorder, but 


aldermen be * pais, becauſe they are part of the commonalty of the city, and 
0 


not, and diſ. heir own cauſe. Mich. 24 Car. B. Regis, between SMITH Axpo 
tia from HANCOCK, adjudged per Curiam, after that it was tried by the cer- 
the corpora- t ificate of the mayor and aldermen by mouth of the recorder; 


which certi- and adjudged a miſtrial, and that there ſhould be a repleader and 


dea this trial per pais. Intratur Tr. 23 Car. B. R. Rot. 1772.] 
the mouth of the recorder, and that this was the ſole doubt of the caſe. 


11284 


may have benefit thereby ; and therefore ought not to be judges in 


ſummoners and veiors, and not by the juſtices, nor per pais. Co. R. on Fines, 18. 


petit cape, without mention of the pernors. 4 48 E. 3. 12. 48 Aſſ. 1.] S. C. 


Trial. 


(1) Trial. By whom it ſhall be. 


Lr. IN an afſiſe, if the iſſue be 3 the land war extended in an Br. Trials, 
elegit, Wc. it ſhall be tried by the extenders joined with the pl. 2 cates 
aſſiſe. 31 AM. 6.] 8 


I. 2) Trial by Summoners, Pernors, Veiors. By Se Diſcei 
* which [of them]. ; "OT OEM 


U. VO comprized upon a recovery upon grand cape ſhall be tried by » Br. Take, 
the pernors in the grand cape ; for upon the grand cape the pl. 15. cites 


* : * . * $6 where 
land is ſeiſed Her viſum proborum hominum. 48 E. 3. 12. it is ſaid, 
48 Aff. 1. Curia.] that it ſhall 
be tried by 
Br. Aſſiſe, pl. 34. cites S. C.——Br. Compriſe, pl. 6. cites 


the ſuramoners, veiors, and pernors. 


8. E. Nient compriſe, pleaded againſt a recovery in aſſiſe, was tried by the firſt jury. Br. Trials, 
pl- 15. Br. Record, pl. 14. cites 44 E. 3. 45+ S. C. 


If a recovery or præcißꝰ be pleaded, and the other ſays not compriſed in the record, it ſhall be tried by 
Q Rep. 32. 2. 
in the caſe of the Abbot of Strata Marcella, cites 10 H. 4. 7. and yet there is no remedy if they ſay 
falſely. 


[2. But other wiſe it is upon a recovery upon petit cape ; for this f Br. Trials, 
was not per viſum, &. + 48 E. 3. 12. 48 Afl. 1. For there are pl I 
not any pernors in the petit cape.] 3 


Br. Aſſi ſe, 
pl. 34. cites S. C. — Pr. Compriſe, pl. 6. cites S. C. 9 Rep. 32. 2. in the caſe of the Abbot 
of Strata Marcella, cites S. C. ? | | 


[3- But the trial in this ſhall be by he ſummeners in the firſt writ, I Br. Trials, 
and by the veiors in the habere facias viſum, and the ſummoners in the 2 E.; ens 


Br. Aſſiſe, 
pl. 34. cites S. C. —— Br. Compriſe, pl. 6. cites S. C. 


LA. If not comprized be pleaded to a recovery in writ of dower, 
where the recovery was on a petit cape, it ſhall be tried by the 
ſummoners, though the firſt writ was general of her reaſonable dowwer, 
without mention of any certain land ; for there ought to be a ſum- 
moner in this writ, or otherwiſe the recovery is not good. 48 Aff. 1, 
48 E. 3. 12. adjudged.] : 
59. Aſiſe of 4 acres ; the tenant pleaded recovery againſt the plain- [| 29 J 
5 himſelf in vurit of entry ſur diſſeiſin of the manor of D. of which 
thoſe lands are and were parcel, and were put in view, judgment if 
aſſiſe. The other ſaid, that not parcel of the manor, nor ever were put 
in view as parcel; and prayed the aſſiſe, and the others e contra. 
This iſſue ſhall not be taken without making proceſs. againſt the 
veiors in the firſt action, therefore day was then given to the next ſe/= 
ſions ; and the plaintiff was ordered to aſcertain the Court, that 
they were the veiors in the firſt action by the record; and writ i, 
5 Ee 
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29 Trial. 
out of Chancery to aſcertain the Court that they avere the vciort, 
which record «vas ſent out of Chancery before Thorp. After which 
ifſued venire facias to make them come, and the ſheriff returned, that 
the one was qvarned who came; and as to the others, that nichil habent, 
&c. by which Thorp awarded the aſſiſe, and would not adjourn it 
into Bank; ſo that proceſs might be made in the county of N. 
where they had ailets, as the tenant prayed; and the veior was ſeut 
to inform the aſſiſe, who ſaid that he knew nothing of the wiew ; by 
which the Court diſcharged the aſſiſe of the view, and charged them only 
Vit wwas parcel of the manor or not. Br. Trials, pl. 75. cites 29 Ail. 7. 
6. In action of deceit upon recovery in precipe quod reddit by default, 
the deceit ſhall be tried by examination of h ſummoners and veiors, 
and not per pais. Br. Trials, pl. 3. cites 33 H. 6. 8. 


Fol. gsa. (K) In what Cafes it ſhall be tried by them. 
— — 


[ 9d bn ſuch caſes 1 by the action which is brought, the firſt judg- 
ment ſball be defeated, there the trial of the ſummons ſhall be 
ummoners, &c. But otherwiſe, e contra. x H. 6. 5.b.] 


Br. Trial, pl. [2. As in diſceit for falſe ſummons in præcipe quod reddet, it ſhall be 
seen, by the pernors and veiors ; becauſe it is to defeat the firſt judgment. 


S. C. that 

action of diſ- I H. 6. 5. b.] 
ceit wpon re- | 
covery by default, ſhall be tried by the firſt veiors and pernors, becauſe the firſt judgment is to be defeat. 

ed. But upon falſe ſummons returned in j.ire facias upen recegnixance, this may be tried by other jurors; 

far it is not to deteat the firſt judgment, but is only to recover damages. 

If in a precipe quod reddat the Heri returns the tenant ſummoned, where be was not ſummoned, by 
which the defendant loſes his land by default at the grand cape returned, the tenant ſhall have a writ of 
deceipt againſt him who recovered, and againſt the ſheriff for his falſe return; and whether he were ſum - 
moned or not ſpall be tried by the ſummoners, and wiewers and perrors, by examining of them. And in a 
writ of deceipt the proceſs thall be made againſt them, to be examined thereupon, &c. But if they are 
all dead, then the crit of diſceipt is /oft ; but a writ of the Gilceipt lies, if any of them are alive; for if 

ſay that they did not ſummon him, then the plain tiff in the writ of diſceit ſhall recover his land, and 
ſhall be reflored, &c. for it cupghr to be done by titus ſummoners at the leaft, and two wiiwers, &c. And if 
any of them do not that which is returned they ought to do, then the writ is not executed as it ought to 
be, by which the plaintiff in the writ of diſceit ought then to be reſtored, &c. F. N. B. 97. (C). 

And therefore, if one 4 the ſummoners ſays that the ſummons was not made, and the other that it was 
made, the demandant ſhall recover. F. N. B. 97. (C) in the new notes there (c) cites 8 H. 6. 2. 50 
Z. 3. 17. So if one makes the garniſbment, and the otter was on the land at the ſame time for the 
ſame purpoſe, bu: joys nutbing, the demandant ſhall recover. Ibid. Cites 5 E. 3. 65. 8 E. 3. 6. 


2 E. 3-21» 


If a man C3. [S9] If a man ſues ſcire faciat out of a record, and upon gar- 


ſees fcire fa. niſiment returned he has execution, if defendant brings diſceit for 


cias out of a 


record, and falſe ſummons, it ſhall be tried by the pernors, Wc. becauſe it is to 


. defeat the judgment of the execution. Contra, 1 H. 6. 5. b.] 


returns t 
be is warned, by which the plaintiff bas execution, if the defendant brings writ of deſceit, it ſhall be tried 


by ſtrangers, becauſe it ſhall not defeat the firſt judgment, and ſhzl} recover only “ damages for the de- 
ceipt ; io there is a great diverſity when a man defeats the firſt judgment, and when not, &c. per June 


Ch. B. 1 H. 6. 5. b. pl. 31. | 


114 3 | 
4. If recovery in writ of doꝛuer upon default, after appearance, be 


pleaded in affiſe, and the plaintiff ſays that ment compriſe, & c. this iſ- 
ſue ſhall be tried by the ſummoners in the firſt writ, the veiors in, 
the habere facias viſum, and the ſummoners in the petit cape. Br. 
Trials, pl., 123. cites 4 Aff. 19. | E 
a 5. If 
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Trial. 30 

58. If oign de ſervitio regis be caſt, yet the ſummoners and veiors Br. Examj. 
ſhall be examined; per Priſot. Br. Diſceit, pl. 6. cites 35 H. 6. 43. 2 1 
| | S. c. that they mall be examined de dene elſe. 


6. Land as ſeiſed into the kings hands after a woman i de- Br. Diſceit, 
fault, yet the ſummoners and veiors ſhall be examined de bene efle. - \q _ 
Br. Examination, pl. 12. cites 35 H. 6. 43. | 


7. In a writ of diſceit, if the ſheriff returns one furmoner dead, 
yet the other ſummoner ſhall be examined, &c. and if it be found 
that he did not ſummon, &c. the party ſhall be reſtored unto the 


land. F. N. B. 98. (D.) 


(k. 2 : [ Ancient Mays of Trial.] Trial by Battle in 
Writ of] Right [and other Civil Cafes]. 


i. "LE TS nd In writ of 
K. SEE the manner of It. 1 12 6. 6. b. J q right, the 
| ; tenant joĩn · 
ed battle upon the mere right by the bedy of J. C. if God give bim, &c. And the demandant replied by 
the body of bis freeman F. P. if God, xc. And the champion of the tenant as commanded to put ¶ in bis] 
gauntlet in each finger-ftall Id.] and after the champicn of the demandant fimiliter, and day was given 
to them to come in their array; upon which they came, and the one wwas put of the ene fide of the court 
within, and the other of the «ther fide within, bare - beaded, and kneeling on their knees. And Babb. demands 
ed of the ſerjeants, if they knew any thing to ſay why the battle ſhould not be per formed; who ſaid, that no. 
Per Cokain, ſee that they are freemen; and then the Ch. F. received their gauntlets, and ſearched if there 
quere in each gauntlet 5d. or no. And be found it accordingly, viz. in each finger-ſtall 1 penny; and firſt 
be gave the one gauntlet with the 5d. to the champion of the demandant, and after the other to the champion 
of the tenant ; and demanded of the champion of the demandant, if be ould per form the battle; ⁊ubo Jaid, 
that he would, And demanded of the other the like; who ſaid, yes. And uded of the / rjeants, 
if they bad miſpleaded any thing, or were miſruled by the Court, or had other thing to /ay to re- 
zard the duel ; who ſaid that no. By which be received the | pane again, and awarded the Battle to be 
made ſuch a day, &c. but at no hour certain; and commanded one of the champions to go to Paul's, to pray 
that God give him victory who has right to the land; and likewiſe commanded the otber to go to Weſtminſter 
church to pray, as above; and commanded that they go not together, nor come near the one to the other ; and 
each found ſureties by pledges, to perform the battle but upon no pain; and the tenant firſt found, &c. And 
at the day of battle, the demandant vas demanded, who appeared by attorney; and Paſton for the demandant, 
by the command 7 the juſtices, rebearſed the count, the defence, and all the continuance, and the names of rhe 
champions; and prayed that the Earl of Northumberland, now tenant, ſhould be demanded; and the de- 
mandant bad bis champion ready at the bar, wfled in red leather ; and it was commanded, that one ſhould 
Beld the red target and bis red baſtion at the back of the champion; and ſo it was, but bis bead <vas not 
ſhaved as the head of an approver or appellor is, nor had his baſtion ary kn!b at the end, as the baſtion of 
an approver has. But, per Martin, it ought to have a knob; and the tenant vas demanded ſolemnly to 
bring bis champion of the manor of T. in the county of E. or be ſhould loſe bis land from kim and bis heirs for 
ever; and this wvas demanded 3 times, and the tenant made defauit. Upon which Cokain, by the advice 
of all the juſtices, rehearſed the esunt, the defence, and all the continuances, and the names of the champions; 
and awarded that the demandant recover the manor of D. to Lim and bis beirs for ever, quit againſ# the 
tenant and bis heirs for ever; and that the tenant be amerced. And becauſe he is a peer of the realm, that 
he thould be amerced by his peers, according to the ſtatute; and therefore the Court would not put it in 
certain. Qucd nota, and quære to what purpoſe the ſurety is; for the champion of the tenant was not 
demanded upon the ſurety, as he who is let to mainpriſe is, &c. Br. Droit de Recto, pl. 20. cites 
1 H. 6. 6, 7. N 


2. Battle was joined in quod ei deforceat, becauſe it was founded [ 31 ] 
upon writ of right, and the tenant maintained the title of the firſt | 

writ by battle. And ſo it ſeems that quod ei deforceat ſhall revive 
the firſt ſuit. Br. Battaile, pl. 13. cites the time of E. 1. Fitzh. 


uod ei deforceat, 15. | | 
oL., XXI. D 3- Where 


r nr 


12 < -# 


| they ſpall have day over, and if not, the demandant. hall have ſeiſin 


Droit de Recto, pl. 3. cites 42 E. 3. 14. Per Finch. and agreed 
tot. Cur. 1 | 
4. In writ of right, the battle was tendered by A. his champion, 
name of a free man. And from hence it ſeems, that it is a good 
challenge to the champion, that he is a villein, Br. Battaile, 
' pL. 8. cites 3 H. 6. 53. . 7 + 
Br. Bat- 5. The battle ſhall be made before the conſtable and marſhal, if 
raile, fl. @ man call anather traitor, and not before the juſtices; per Priſot 


16. cites 


S. C. bat and · Needham. Br. Battaile, pl. 15. cites 37 H. 6. 20. Fitzh. 


ps Wy + Corone, 23. 
faid, that if appeal of murder be brought in B. R. and the defendant joins battle, it ſbail-be tried before the 


 Juftices of R. R. and not before the conftable and marihal, & concordat Bratton and Britton, that it 


ſhall be before the juſtices. 


So in quod 6. The battle was joined in quod permittat of a way, Br. Bat - 
r taile, pl. 13. cites Fitzh. tit. Quod permittat, 10. 
— 8 and counted in the right. Quod nota, Br. Battaile, pl. 13. cites Firzh. Quod 


7. There never can be a trial by combat, where an aſſiſe may not 
be ; nor on the contrary. Dudg. Orig. Jurid. 74. cap. 27. | 
8. Writ of right in Durham; the tenant waged battle, which 
was accepted ; and at the __ be performed, Berkeley }. there, 
examined the champions of both parties, whether they were not 
Bired for money ? And they confeſſed oy were. Which confeſ- 
fon he cauſed to be recorded, and gave further day to be adviſed. 
And by the king's direCtion, all the juſtices were required to 
deliver their opinions, whether this were cauſe to deraign the 
battle by theſe champions? And by Brampſton Ch. J. Damport 
Ch. Baron, Denham, Hutton, Jones, myſclf, and other Juſtices, 
it was ſubſcribed, that his exception, coming after the battle gaged, 
and champions allowed, and ſureties given to perform it, ought not to 
bie received. Cro. Car. 522. pl. 23. Mich. 14 Car. B. R. Clax- 
ton v. Libourn. | | 


(k. z) Trial by Battle, in Criminal Caſes. 


1. JF a man be talen ar the ſuit of the party, and eſcapes, and 
| I flies, he ſhall not have the battle; for this is a breaking of 
the priſon of the king. Br. Battaile, pl. 4. cites 1 Aff. 6. 


* 
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as the Court ball award. And then the plainti 


Trial. 
2: In appeal of robbery before the juſtices at Newgate, the de- 
fendant tendered the battle, and was ouſted, becauſe he had the 


31% 


[3%]. 


manner in preſence, & concordat 12 E. 2. For appeal is to two 
effects, that is, to arraign the property of the chattels, and to 
attaint the felon. Br. Battaile, pl. 5. cites 4 Aſſ. 1. __ 

r. Bat- 


3. Appeal in B. R. of the death of his father, and battle was 
waged in this form: The defendant, with his left hand took the 
plaintiff by the hand, and held his right hand upon the book, and ſaid, 
Man, who calleſt thyſelf A. by name of baptiſm, that I, who call my- 
felf J. by baptiſm, ſuch a day, year, and place, did not kill your father 
W. by name, as you ſurmiſe, nor of this felony am guilty. So help me 
God, and kiſſed the boat; and this 2will defend x ore by my body, 

7 


avith his 


taile, pl. 1. 


cites 17 E. 


3. Fitzh. 
tit. Corone, 
111. S. > 
ſays the de- 


fendant with 


his left 
hand, took 


left the plaintiff 


hand, &c. 


hand, took 7 by the band, and held his right hand upon the boat, and by the left 
e 


faid this, Hear you, man, who by baptiſm nameſt thyſelf F. that yeu 
feloniouſly ſuch a day, year, and place, tilled my father M. by name. 
So help me God, and kifſed the book ; and this will deraign upon you 
by my body, as the Court ſhall award ; and 4 mainpernors, body for 
body, were taken of the appellor, to 404 the 3d day, to make the 
battle, and the one and the other ſhall be at their bun cots. And 
it was ſaid, that always before now, there were not taken main- 
pernors, but pledges of the battle, and the defendant durſt not 


plead the acquittal at the ſuit of the king, and yet had ſeveral ſer- NI. 1. cites 
jeants; for it was within the year, and after the plaintiff was. 


nonſuited. Br. Battaile, pl. 6. cites 17 Aſſ. 1. 


pleaded not guilty, and this he was ready to defend by his body. And the plaintiff ſaid, 


And that 
after the 
plaintiff 
with his left 
hand took 
the defend- 
ant by the 
right hand, 


1 ut Ibid. 


9 N. 4. 3. 
In appeal « 
robbery, the 
defendant 

that he was 


ready to prove by his body that he was guilty : and the arpel/or wvas commanded by the Court to take 
the defendant by the „ "heres toit h bis left hand, and ſay, This hear you J. by name of baptiſm, 


whom I hold {by the 


d] that you ſuch a day, year, and place, robbed me of cows; and this I am 


ready to prove by my body, as lawful, upon your body, as a felon; and that my appeal is true, ſo help 
me Tod, and his ſaints. And upon this they disjoined their hands, and the defendant by bis right 


hand took the left hand of the plaintiff, in the ſame manner, and the Court bid him ſay, This hear you W., 
by thy name of baptiſm, whom 1 hold by the hand, that falſely upon me you have lied ; and for this 
you lie, that I the day, year, and place aforeſaid, did not rob thee of the cows, as you have appealed me. 
And this I am ready to defend by my body againſt thy body, that my defence is true; ſo help me 
God, &c, Upon which the appeller found tube pledges of the battle, and went at large; and certain 
day was given them gt T. to perform the battle, and the appellee was committed to the marſhal z and 


it was faid to the appellor, that he ſhould come to the marſhal! the night = the battle, ſo that be 


Id be \grrayed ahd ready at the rifing of the ſun, and bis to be cover 
bead of thd defendant to be ud. ; 


4. The appellee in battle was caft to the ground, and taten out by 
the Court ; and it was demanded of him if he would fight any tnoreg 
who faid that he would not. Et per Cur. if he will fight any more, 
he ſhall be caſt in this diſadvantage that he was before. Br. Battaile, 
pl. 15. cites 19 H. 6. 35. | Ee, 

5. In appeal, if the defendant be indicted of the ſame aft, and the 
indictment thereof be in court, the defendant thall not wage battle. 

Br. Battaile, pl. 11. cites 14 E. 4. 7. 

6. In appeal of robbery, the defendant pleaded not guilty, priſt by Br. Appea!, 
his body. Lovel aid he is indicted, as in this court appears, af b! wg 
the ſame felony ; judgment if againſt this matter he ſhall wage a 
battle, and the indictment was read, which was inquiſitio capta 
10 die Maii anno, &c. at R. TING was parcel of the honour uy 

| 2 


Trial. 
B. coram J. U. ſeneſcallo, which ſays, that W. S. according to 


the appeal; and becauſe it did not appear of whom he is ſteward, 


nor in what court the indictment was taken, it was held ill; 
and where the indictment is inſufficient, the de efendant may wage battle. 
Contra againſt a good indictment. So it ir of indictment before 
te coroner, and diet not ſay of what county; and the plaintiff was not 
ſuffered to impart, becauſe the defendant has pleaded plea, by which he 
has put his life in jeopardy. Lovel faid, we made frefth ſuit, and 
took him, and 20d. of the money of which he did the robbery, 
in bis purſe. Judgment if againſt this matter he fhall wage law. 
Fairfax faid this is not manner; for one penny cannot be known 
L 33 J from another. Hufley ſaid, it is a goed plea to ſoy that he was 
taken with the manner, ethos ſhewwing what the manner was, 
And therefore good manner, by the opinion of the Court; ; but 
Huſſey and Fairfax agreed, that the taking with the manner is not 

_ traver/able, Br. Battaile, 1 7. cites 22 E. 4. 19. 


(K. 4) Who may wage Battle, or againſ{ whom it may 


be waged. 


RIT of right was brought by the king of certain tene- 

ments, and he recovered by default. But Brooke ſays, 

it ſeems to him, that in this action none can wage battle againſt the 

ting. Br. Battaile, pl. 2. cites 24 E. 3. 37. 

If theplain- 2. It was faid, that an infant may join the miſe in writ ef right, 

yp ua and try it by battle ; 3 for it ſhall be made by champion there, contra in 

ecfendant appeal: for there it ſhall be in proper perſon. Br. Battaile, pl. 9. 
cannot Wage Cites ꝙ E. 4. 35. 


battle. Per | ; | 

Huſſey, quod non fuit negatum. Br. Battaile, pl. 7. cites 22 E. 4+ 19. 

— If the plaintiff be maimed by the de efendant, « or hy a as other, the 
Hawkins 


tm it ſeems defirndant cannot wage battle. Br. Battaile, pl. To Cites 22 E. 4+ 19- 


to be holden per Huſſey, quod non fuit negatum. 

that the de- 

fendant in an appral of maibens may in fome caſes wage battle; but he ſays he does not find any inſtance 
in which battle has been actually waged in ſuch appeal. 2 Hawk. PI. C. 160. cap. 23. ſ. 28. 


8. P. 4. Dugd. Orig. Jurid. cap. 28. ſays, that clergymen, citizens of 
| N Pl. London, perſons of +60 years of age, and en Fea blind by accident, 
15 C. 6. after 1/ſue JR were chews ©. n battle. 


9 7. cites 22 E. 4+ 19. 


5. If a peer of the realm, and much more if the king "MEM an 
appeal, the defendant ſhall not be admitted to wage battle, by 


reaſon of the dignity of the perſons. 2 Hawk. Pl. C. 427. 


cap. 45. f. 5. 


Trial by battle ſtands repealed by canon only, though n | 


abrogated by 2258 Petty's Conſtit. 30. f 
For 


LR 


Trial. 
For more of Trial by Battle, ſee Selden de Duello, D. 301. 
pPlw. 40. Lowe v. Paramour. Bendl. 199. 8. C. 2 Hawk. 


pl. 426. cap. 45. Dudg. Orig. Jurid. cap. 26 & 28. And 
lee there the ſeveral ſteps and proceedings therein. 


(K. 5) Other ancient Ways of Trial. 


1. Bon the Conqueſt, there was a trial, in criminal caſes, 
called ordalium, and in the Saxon language ordæl, which is 
as much as to ſay, as expers criminis; for (or) in the ſaid language 
is privative, and (del) is part, i. e. no party, or not guilty, and then 
the defendant being arraigned, and pleading not guilty, might 
chuſe whether he would put himſelf upon God and the country, 
which is upon the verdict of 12 men (as they are even to this day) 
or upon God alone: and therefore it was called judicium Dei, pre- 
ſuming that God would deliver the innocent; that is to ſay, if he 
was of free eſtate, then per ignem, that is to ſay to paſs over novem 
vomeres ignitos nudis pedibus ; and if he eſcaped illæſus, then he 
ſhould beacquitted, andif not he ſhould be condemned: et ſi pars rea 
fuit ſervilis conditionis, then he might put himſelf upon the trial 
of God, that is to ſay, per aquam ny this in divers manners : 
which all appear in Lambard, verbo Ordalium, with all the ſuperſti- 
tious vanities belonging thereto, This manner of trial was called 
rulgaris purgatio, utterly prohibited by the canons of the church as 
temptations of God, and not lawful trials ; and that they were in- 
vented fabricante diabolo: and in Gloſſ. dicitur, Vulgaris expurga- 
tio prohibetur, quia fabricante diabolo eſt inventa, cum fit contra 
præceptum Domini, non tentabis Dominum Deum tuum. And 
after the ſaid trial called ordel, videlicet, judicium ignis & aquæ 
was ouſted by. parliament, and this appears Rotulo Patentium de 
anno 3 H. 3. Membrana, 5: for the record ſays, proviſum fuit 
per regem & concilium, &c. And this was the true manner of the 
trial of ordel: and though this was firſt prohibited by the canons, 
yet it remained within this realm in uſe, till it was ouſted by autho- 
rity of parliament, 9 Rep. 32. a. b. in the Abbot of Strata Mar- 
cella's caſe. — * 
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Spelm. 
Gloſſ. ver- 
bo Orda- 
lium, ſays, 
that (or) 
ſigniſies 
magnum, 
and (dael) 
alias (dele) 
fignifies 
(judicium.) 
— 80m. 
ner's Glei- 
ſary, at 
the end of 
Decem 
Scriptores 
Angiicani, 
fays, that 
(or) in the 
Saxon lan- 


guage is's 
particle of 
privation, . = 


and gives 
ſeveral 
inftances © 
thereof, 
and that 
(dale) ſig- 
nifies (dif- 


tinction or 


difference ); 


and that it 


is as much 
as to ſay, 
judicium 
æquum, 


juſſum in- 


differens, 


neutri partium plus 2 favens ſed veritatem oftendens. See Selden's notes to kadmer, page 203.— 


See Orig. Juridicia 
or ſtatutes made at Clarendon, and renewed at Northampton, cap. 1. 


es, 86. cap. 29. And ſee Brady's Hiſt. of the reign of H, 2. pag. 326. the aſſiſes 


From the Congueſt till H. 7. trials might be by Gad and bis country, or the offender might chuſe to be 


tried by Cod alone, as in the caſe of trial by fire and water ordeal, which was repealed by act of parliament 


iv H. . time. Petty's Conſtit. 30. 


Trial by the petit jury came inſiead of the ordeal, the petit jury of 12 being after the manner of the 
8. | | | 


canonical purgation. G. Hiſt. C. B. 80. cap. 8. 

2. There was, beſides theſe, another way of examination, and 
finding out guilt and innocency, in ſome criminal cauſes mentioned 
by Lambard in his Gloflary, by a judicial, or decretory morſel, called 
by the Saxons corſned, which, according to his interpretation, ſigni- 
hes execrated bread, But Mr., Somner better derives it from the 
ſame cors, a curſe, and ſnæd, or ſnid, a ſnidan, to cut; ſo that it 


D 3 | Ggnifies 
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Trial. 
flgnifies an execrated particle, morſel, or piece. This is mention- 
ed in the purgation of regular aud fecular prieſtt, who, if accuſed of 
any crime, and had no compurgators, no con- ſacramentales, or con- 
juratores, to ſwear with them, gato corſnzd, let him go the trial of 
the decretory, or execrated morſel, The manner of giving this 
barley-bread, or morſel of cheeſe, Marculph delivers thus: 
— After the Jitanies and offices for this purpoſe, and the 
barley-bread or cheeſe ſanctiſied, andexorciſed, and theaccuſed per- 
ſon had received the communion, it was offered with this, or Fick 
like form of words, there mentioned, ad adpoſitam ei pro oſtentione 
veritatis, & c. That is, let his jaws be ſhut againſt the creature of 
hallowed bread or cheeſe, which is forced upon him, for the demon- 
[ 35 ] ftration of truth let him be choaked, and in thy name, let it be caſt 

up again ſooner than ſwallowed ; but if he be innocent, and knows 

| nothing of the theft, murder, adultery, or wickedneſs, wherewith 

he is charged, let him with eaſe and health ſwallow this morſe], or 

piece of bread or cheeſe figned in thy name, Brady's complete 
Hiſt. of England, 66, in the notes there. 


() Trial by the Eſcheator. By whom it ſhall be 


made, 
* Br. Trials, fx. IN 2%, if the tenant ſays that the ling is ſeiſed of the land, 
3 this ſhall be tried by the examination of 42 enk if 


- ; a be preſent. 38 Aſſ. 16. 29 Al. 7. 10. 40 Afl, 5. 22 Af, 5. 
if __ * : H. 7. Aid of the King, 32.] | | 

nant F 

the Ling pending the writ, yet the writ is good- Bre Achte, pl 3490 cites B. C. wes th 
a ing roy he mh, oth wich wk. EH: 


e 


Br. Trials, [z. But if he be not preſent, the juſtices ſhall not inquire of it. 
PP | | 

Per Finch. . But it ſhall be tried by the afſiſe. 38 Aſſ. 16. 1 H. 7. Aid 
But Brooke de Roy, 32.1 - 5 
a. . . £4 Ii appeal, if the exigent be awarded, and plaintiff prays a 
trial by the Writ 77 inquire of their goods and chattles, and to ſeiſe them, it may be 
aſhſe. awarded to the eſcheator. 41 AM. 13.] 1 

| [5. Or to the ſberiſt at the election of the court. 41 AM. 13.] 
Br. Jurors, 6. Note that the e/cheator cannot take conuſance of an outlawwry 0, 
11 felony, by office thereof found, but by record, quod nota; but it ought 
Br. Office 72 be certified by writ of record: but he may fit and inquire of it by 
devant, &c. office; for he may find matter in fact by office, but not matter of 
.— record, Br. Utlagary, pl. 63. cites 2 H. 4.5. 

Br. Office & Off. pl, 32. cites 8. C. | | 


„ 
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(L. 2) Trials by Sheriff or Coroner. | 


1. IT an approver ſays he comnienced his appeal before the coroner by — Sar, 
I dure, this ſhall be tried by the coroner, and if the coroner 4&5 © 
denies it, he ſhall be hanged. 9g ſtep. 31. b. in cafe of the Abbot 
of Strata Marcella, cites 12 Aſſ. 19. 12 E. 3. tit: Corone, 118. 
2. If it be in queſtion, whether the ſheriff made ſuch return, it 
ſhall be tried by the ſheriff. 9 Rep. 31. b. in caſe of the Abbot 
of Strata Marcella, cites 9 H. 4. 1. a. b. 55 
3. If queſtion be whether ſuch a one be ſheriff, it ſhall be tried 8 P- But 
by examination of the ſheriff himſelf ; and yet he is made by let- uo ane 


ters patents of record, and therefore may alſo be tried by;record. theriff ſhall 


9 Rep. 31. b. in the Abbot of Strata Marcella's cafe, cites bat. eg 
10 H. 3. 7. b. and 32 H. 6. 26. b. ; | bis. Br. 


Examina- 


tion, * 26. cites 8 H. 4. 20. — Br. Office & OF. pl. 33. cites 8. C. Br. Trials, pl. 113. 
cites S. C. | | | | 


Un re PETE Se : i «7 7 fe 6, J 
4. If a return made by the undergſberiſf be denied, it ſhall be tried The array” 

by the under-ſheriff, and the ſheriff cannot diſavow it, if he con- pos. ener 

feſſes him to be his under-ſheriff. g Rep. 31. b. in the Abbot of by the un- 


Strata Marcella's caſe, cites 10 H. 3. 7. b. „5 » yg 
the ſheriff, ſhall bind the Heriff. And if the under-ſheriff confeſſes that he is under -ſheritf, and after 
denies the array, his firſt confeſlion ſhall bind him, Br. Office & Off. pl. 33+ cites 3 H. 4. 20. 


. Trial by certificate of the ſheriff, upon writ to him directed, co. Lite 


in eaſe of privilege, if ont be a citizen er a foreigner 9 Rep. 31, b. 7 * 


in caſe of the Abbot of Strata Marcella, cites 10 H. 6. 10. 


(M) Trial ) Examination. By whom it may be. f. 2 
4 „ 3 — pl 3.4.01 pl. 1.—(L. 2). 

[x N an afſiſe en pais, if the tenant ſays not attached by 15 days, S. P. in 3 
1 the baily ſhall be elznitied 3 for they ſhall come'before the — Corky 

juſtices, the ſheriffs, and the baifies. 3 H. 6. Aſſ. 2. 26 H. 6. Rep. 31. b. 


Aſſize, 14. 27 H. 6. 2. —— 


Strata Marcella. 8. P. Ard if it be found againſt bim by examination of the bail, this is not per- 
remptory. Fr. Peremptory, pl. 66. cites 6 R. 2. and Fitzh. Aſſize, 462. . Contra if it be found 
againſt him by the Se. Br. Peremptory, pl. 66. cites 6 R. 2 and Fitzh. A . 462. and 
22 Aſſ. 19. accordingly. 1 3 

. Net attached in affiſe hall be tried by examination f the bailifh and hot othetwiſe. Co. R. on 


fines, 18, cites 8 H. 4. 7. . —8. P. Unleſs ex u partiume Br. Trials, pl; 3. eites 33 H. 6. 8. 


C2. But if the baily be abſent, it ſhall not be inquired by the 8 k. But | 
over. Br. Peremp pl. 66. cites 6 R. 2. and Fitzb. Aſſiſe, 462.—— So where the defendant in f ſe 
pleaded not fron ary + 15 days, and the ſheriff was oppoſed, who foid that be ſent to bis bailiff who made 
the return; and the boil was oppoſed, who ,ſaid that bis & fm, it ; and the bey was demanded, and 
did not come, and becauſe the ſheriff bad witneſſed the artarbment, which ſhall be intended according to 
law, viz. by 15 days, if the contrary cannot be proved, and it cannot be proved here, becauſe the boy is 
not preſent, and therefore Wilby awarded the attachment good, and the defendant to anſwer. Quod 
nota, and this ſeems to be well, and that this is the uſage at this day where the officer is abſent, and 


not · to inquire it by the aſſiſe. Br. Attachment, 5 6. cites 27 All. 67. | 
2 | 4 | 
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35 Crial. 


Bet where the tenant in affiſe pleaded not attached by 15 days, and the plaintiff ſaid that his ſervant 

_ made the attachment, obo now was abſent, there a new attachment wwas awarded ; for now the ſervant 
cannot be examined. But it was ſaid there, that if the bailiff errant had made it, the afliſe ſhould inquire 
thereof. Quzre inde; for otherwiſe it is uſed at this-day, and cites tit. Aſſiſe in Fitzh. 461. And 
ibid. Aﬀiſe, 2. T. 3 H. 6. that the aſſiſe ſhall not inquire it, where the plea is to be tried in pais ; 


otherwiſe where it is to be tried in Bank. Br. Attachment, pl. 17. cites 26 H. 6. 
Do. R. on' fines, 18. ſays, that if the bailiff is net preſent to be examined, the juſtices ſhall take the 


 ailie, and the afliſe (as it ſeems) muſt inquire if he was attached or not, cites 9 H. 4. 1. 6. per Cur. 
31:4 <4 1 9 | 1 = 


„ 3. Tn afſiſe, the defendant ſaid that the jurors have had the view ; 
this ſhall be tried by examination of the jurors ſingly, if they have had 
the view, or know the land; ſo that if the plaintiff recover, they 

may put him in poſſeſſion, & c. and ſo it is uſual at this day. But 
It is ſaid there per Fiſher, that at Wincheſter they tried by triors, 

which is not uſual at this day. Br. View, pl. 87. cites 22 Aſſ. 22. 

= _ 4. Tf the queſtion be whether a ſtatute produced be a true flatute or 
where the or, the trial ſhall be by examination of the mayor and clert 7 the 
ifſue was atutes, who took the ſtatute, and not per pais. 9 Rep: 31. b. in 


whether the (aſe of the Abbot of Strata Marcella, cites 27 E. 3. 49. 


Hatte bad | 
= feals er not, it was held to be well tried by jury; for the ſtarute's having 2 ſeals is not recorded by the 


mayor, as the ſtatute itſelf is. Le. 228. pl. 310. Paſch. 33 Eliz. C. B. Aſcue v. Fuliamb, ——Cro. 
E. 233- pl. 4. S. C. accordingly ; for the having a ſeal uf 2 pieces is a matter of fact, and not a matter 
record, 8. We ene Trials per Pais, 10. (S.) s Mirror od: ved 
C37) B. If the tenant ſays, that he was nat ſummoned ſecundum legem 
countervails a jury; for the tenant ſhall make his law. de duode- 
cima manu; that is to ſay x 1 beſide himſelf, (and this for avoiding | 
of law,) unleſs it be againſt a corporation, as. mayor and common- 
alty; for then it ſhall be tried per pais for neceſſity, becauſe they 
cannot wage law. In writ of deceit upon recovery by default, 
the trial whether judgment was given upon the petit cape, ſhall 
de by the ſummoners; if upon 1 grand cape, by ſummoners, 
+ pernars, or veiors, and not per pais. 9 Rep. 31+ b. 32. a. in the 
caſe of the Abbot of Strata Marcella, cites 48 E. 3. 11. ba 
- 6 At the petit cape the tenant; faid that he was impriſoned 3 days 
before" the default and 3 days after ; tliis ſhall be tried by. the exa- 
-- mination of tho attorney. 9 Rep. 31. b. in caſe of the Abbot of 


* 


* 
4 


Strata Marcella, cites 13 R. 2. Examination, 22. 


PR 8 pl bf 2 
7. Exception was taken in aſſiſe that the ſheriff was ultra mare, 


, += ang had no deputy in England; thi's ſhall be tried by jury, and not 
u examination; per Gaſcoigne. Br. Error, pl. 5 @s! cites 


V %%ùéͤũr—t ot RE 
Br. Diſceit, * 8. It ſhall be tried by examination of the juſticet i the parties, 
| pl 4 3 who appeared in the writ of deceit, as ſummoners and veiors in. ie firſt, 
18 recovery, are the ſame perſons who firft Were returned or not. Lr, 
N Trials, pl. 4. cites 33 H. G. 110̃ A | 
a. in cale of the Abbof of stat Maredlla,” " ban e . ee d 


"I * 
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. In debt by ſeveral, where it is alleged that one of the parties 
J dead, this ſhall be tried by examination of the attorney of this' 
ame party in whom the death is alleged. Br. Examination, pl. 35. 


cites 34 H. 6. 15. 


terre, it ſhall not be tried per pais, but by /ey gager ; and ley gager 
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Trial. 37 


10. Although a man be . found ideot by inguiſition taken before 9 Rep. 37- 
the eſcheator, or before the Pep and by r e evi . 2 SY 
and that be returned into the Chancery ; yet he, who is ſo found abbot of 
ideot, may in perſon, or by his friends, come into the Chancery be- Strata Mar- 
fore the chancellor and the king's council, and ſhew the matter, "TY | 
and pray that he may be examined before the chancellor, and the king's | 
council, whether he be ideot cr not; or he [his friends] may ſue 

>»+r fþ a writ out of the Chancery to certain perſons, to bring him, 
who is ſo found ideot, before. the king and his council to Weſtminſter, 
70 be there examined ; and if he be brought thither, and examined, 
and found to be no 1deot, then the inquiſition found before the 
eſcheator or ſheriff, and alſo the examination which the ſheriff 
has made, and returned thereupon, ſhall be of no effect; but the 
ſame office ſhall be taken as void, without any other traverſe, as 
it ſeems. F. N. B. 233. (A). | | * he” | 

11. If a queſtion ariſes, . whether after the jurors are gone toge- 
ther, to confer, of their verdict, a writing was ſpexun-by a juror to 
his fellows, auhich was not given in evidence, and was in favour of 
the plaintiff, and whereupon they found for him; it was ſaid by 
Pophamy that the trial hereof reſts only in examination, and it 
ſhall not be per pais. Cro. E. 615. pl. 1. Mich. 49 & 41 Eliz. 


* 


B. R. Graves v. Short. 
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(N) Trial by : Certificate or Pais. In what Caſes Fal. 53;. 


the Trial ſhall be by, Certificate, and what not. 


BY I an action, if the defendant claims his privilege, becauſe he ian 
1 a ſcholar of the univerſity of Oxford, of ſuch college or hall. 
and the parties are at iſſue whether he be of the ſaid college or hall,” 
this thall-not be tried by the certificate, of the yice-chancellor and 
the principal, of the college or hall, but it ſhall be tried per pais. 
37 El. B. R. between Munbay ax Vaucuan, adjudged. .., 
2. In a writ: of right of ward, if it be pleaded that the anceſtor. 
beld certain land in 1reland of the prior of Dublin by priority,” &c. 
a writ ſhall be awarded, jufticiario Hiberniæ, quad ſcire faciat præ- 
dicto priori quod, fit hic a. die, &. & quod inquiratur per que ſervi- 
tia, * anceſtor, of the prior, &c. qui returnavit, Gr. M. 7 E. 1. 
B. Rot. 126. ſo done.] R r 
[3 If it be alleged, in avoidance of an outlawry, that the * F S. P. But 
ant Twas in priſon in Bourdeaux, in 1 e the king, under the nee hy ” 
mayor of DBowrdeaux ; this: {hall be tried- by tne certificate of the. the king by 
mayor of Bourdeaux. 4 E. g. 10. b. Co. Litt. 74. Note, that, his letters 
this was, zuben it aua parcel of the, domunions of the king of England. J. kn dime uf 
2 E. 4. I. b. + under the captain of Calazs, tried by his — wg utlawry, the 
11 H, 7. 5 Co. 9. ABBOT STRATA MARCELLA, 31. b. accord- 8 
ingly.] {Sis 1 499 peg eat A Fort bite "05 lag 
IF rat”) © +. , tents, Br. Trial, pl. 15r. cites 11 H. 7. f. 
Br. Certificate d'Eveſque, pl. 21 cites S. C. —— Br. Trials, pl. 126. cites'S. C. | 
If impriſ-nment be alleged at the time of the outlawry in the priſon of the biſhop of D. this ſhall be tried 
by certificate of the biſhop. Br. Trials, pl. 140. cites 15 E. 3, and Filzhe Utlawry, 2. It 
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3B Trial, 
ner ix [. If upon diftringas for eſcuage, the iſſue be, whether the tenant 
= 5-8 251 tat in Scotland with the king by 40 days, &c. this ſhall be tried 
be tried in by the certificate gf the marſhal of the hoſt of the Ling, in writing 
England, by under his ſeal 5 which ſhall OC ſent to the juſtices. Litt. ſ. 102. 
2. Litt. 54. 0 hte 
of the be. Br. Trial, pl. 327. cites 21 E. 4. 10,>———Br. Conditions, pl. 222. cites 
21 E. 4. 10. & 17. | | 


Br. Traverſe | 5. It was tried here, if J. V. war alien born, or birn in Gaſcoigne. 


* Brooke os it ſeems that this was tried by certificate from Gaſ. 
8. C. coigne. Br. Trials, pl. 152. cites 27 Aſſ. 48. 506 


6. In attachment upon a prohibition the defendant pleaded not 
guilty, and the iſſue accepted; quod nota. And after the defendant 
pleaded excommunication in the plaintiff after the laſt continuance at 
the fuit of the defendant ; and the plaintiff took iſue with him, zhat 
this apas for the cauſe in the prohibition ; and the others e contra 
and per Thirning, this ſhall be tried per pais, and not by certificate 
of the ordinary, and then it is peremptory, and the plaintiff ſhalt 


revover his damages; which all the juſtices denied. But after 


Hue was taken, and niſi prius granted; quod nota. And ſo it 
_ ſeems clearly peremptory. Br. Attachment ſur Prohibition, pl. 6. 
Cites 3 H. 4. 3. ee 7 7 110 
J. Where a jury ſworn before commiſſioners in Surry find a 
2  geliverce in Kent, the beſt opinion was, that divorce ought to be 
8 tried by certificate of the biſhop, and not per pais. Br. Deraign- 
K 3 
8. In treppaſt they were at iffue upon baſtardy in bar of action, 
and it was certified by certificate of the biſhop, as well as in action 
L 39 ] real, and he ball make proclamation by the flatute before that he certi- 
| fes; and fo he did. Quod nota, Br. Certificate de Eveſque, 
pl. 29. cites 3 E. 4. 11, ig et ee 85 5 
9. A. being robbed on the toth June 1717, gave inſtructions 
to the curſitor for an original . the hundred, on q th ſune 1718; 
but the writ was not ſealed til 
year, but antedated of the 5th June, being the day that the cur- 
tor had His inſtructions. So a queſtion was, whether an original 
ſealed 16th Fune, but antedated as of 5th Fune, according to the time 
of the inftrutions given to thi turſitar, was good, or not, ſo as to 
make it an action brought within the year, according to the ſta- 
tutes of UE and 77 e Parker referred it to the 
Hrintipalt and aſſiflaut: e cunſitor t office, to certify what has been 
b font and — — iu ch caſes, who es be the con- 
Kant practice of their office to teſte original writs againſt hun- 
.... dreds, gorporations, heirs, and in ſeyeratother caſes, on the ſame 
day in which the writs were beſpoke z and that they never knew it 
otherwiſe, or that the practice was ever conteſted before the pre- 
ſent cafe, his lordſhip decreed the 3 to be at liberty to pro- 
ceed; and that defendants pay coſts of the reference. Wms. 's 
— 437» 438. Trin. 1718. Price v. Chewton Hundred in 


erſetſhire. 


roth June 1718, which was after the 
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Trial; 


þ | 


Trial ſhall be by the Law Spiritual, and not per 
Pais, & e contra, 759 F bak 


fr. BLE, or not able, ſhall be tried in quore nd by the arti. Co. R. on 


nary, if the clerk refuſed for his nonability, be alive; for phos net 


he is to be examined. 40 E. 3. 25. b. * 39 E. 3. 2. D. dinayre- 
16 El. 327. b.] | — wo 
[2 But if the clerk be dead, it ſhall be tried per pais ; for he can- ley; adi | 


not be examined. 40 E. 3. 25. b. + 39 E. 3. 2. adjudged. D. gives notice 


the pa- 
16 El. 327. b. — go- 


does not preſent another within 6 months; whereupon the biſhop collates, and the patron brings quzre 
impedit, and inſiſts that his clerk was able; it ſeems that if the clerk be living, this matter of able or 
not able ſhall be tried by the metropolitan by examination. See Br. Quzre Impedit, pl. 102, cites 
8. C. S. P. But per pais, if the clerk be dead. Trials per Pais, 21. | 

But though it does not belong to the courts of the king to determine ſcbiſms or bereſtes, yet the orj- 
ginal cauſe of the ſuit being matter whereof the king's court has conuſance, the cauſe of the ſchiſm 
or hereſy, for which the preſentee is refuſed, ought to be alleged certainly, to the intent that the 
king's court may conſult with divines, to inform them if it be ſchiſm or not, and if the party be 
dead, then to direct the jury who ſhall try it. 5 Rep. 58. a. b. in Syzcor's Caſe, Marg. there, cites 
27 H. 8. 14. a. b. which is pl. 4. where it ia ſaid to be agreed, that where one is indicted of hereſy be- 
fore the juſtices, that they ſhall do nothing thereupon, but ſhall certify it to the ordinary, and the in- 
dictment ſhall be only evidence againft the indictee; but 1 do not obferve any thing of a diſtinction 
there, of the party's being dead. > * 

t Br, Trial, pl. Sls cites 39 E. Jo T, 8. C,  — Ibid, pl. 148, cites 1R. 3» 4+ 


[3+ Whether the church ART by deprivation, ſhall be tried by 17 woidance 


the biſhop. 7 H. 6, 12.] Le 


deatb, it ſhall be tried per pais ; and if void by deprivation, reſignation, creation, or otherwiſe, it ſha 
be tried by the ordinary; per Jenny. Bt. Trials, pl. 47, cites 15 E. 4. 2 $o——Pr. Quare Impe- 
dit, pl. $5, cites S. Co a 


＋ L 4] 


[4- Reſignation ſhall be tried by the ordinary. 3 H. 4. 11. b. ] Co. R. on 


| . F ines, I 8.— 

Scire facias againſt a parſon upon an annuity recovered, the defendant ſaid, that before the writ 
viz. 1% in dee nen Ne defendant refigned the 4455 nd the * A. diſhed of _ 
ordinary there, who accepted it, and fo it reſts in the hands of the biſhop z judgment of the writ. 
This may be tried where the <orit is brought ; per Cur. And alſo they ſaid, that when the plea goes in 
abatement of the writ, they would net <vrite to the biſhep. Quod nota. Br. Brief, pl. 362. cites 7 E. 4. 
Br. Certificate de Eveſque, pl. 22. cites 7 H. 4. 15, that upon pleading thereof in abate - 
mon the Conn 75 e to 8 3 certify N otherwiſe if it be pleaded in bar. 

ebt was brought in C. B. on a hend conditioned, that if Jobs Watſon do upon the 1 0 . 
er before, if the ſaid William Baker at the — 2 21 —— bf oy Conan Before 


925 Watſon ſpall take. another benefice, in due manner, reſign the ſaid rectory, &c. of Cowley to the 


r ordinary of the dioceſe, whereby the ſaid reQory may become yoid, &c. that then, &c. The 
defendant pleaded, that before be took a ſecond benefice, (viz.) on ſuch a*day, and at fuch a place refignavit 
the ſaid rectory in forma juris to H. the ng of London, the ordinary there, &c. which he accepted, & 
hoc paratus eft verificate. The plaintift replied nen reſignavit modo & forma prout, &. & hoe 


petit quod inquiratur per patriam. The deſendant demurred generally; and the queſtion was, whether 


this reſignation ſhall be tried by a jury, or hy a certificate of the biſhop ? And they held, that it Gall be 


tried by a jury, Error was brought in B. R. upon this judgment, and argued that the replication was | 


ill, by its concluding to the country. But the reporter, who argued the and ſets down his argu- 
ment at large, ſays that the cauſe was compromiſed ; and the ck ee in it. — 387. 
pl. 24. Mich. 20 Car. 2. B. R. Watſon v. Baker. Raym. 175. S. C. but S. P. does not appear. 
2 Keb. 446. pl. 12. BAk rn V. WaTsoN, 8. C. in B. K. ſays the Court inclined the Ice 
Ggnation ſhould be tried per pais, and not by certificate; but adjornatur, 
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49 Trial. 
* This ws sg. [But] Whether the church woided by reſignatien, ſhall be tried 


in 2 quare per pais. 11 H. 4. 9. b. D. 6 El. 228. 48. and 233. 12. ad- 


impedit 


brought by judged, becauſe the avoidance is notoriqus to the country ; and. 
Sir Henry the reſignation, which is ſpiritual, is only evidence thereto, Con- 


S v. f 
— tra, 7 H. 6. 12.) 0 1:67 
of Glouceſter and Reeve. $7 


+ Tn, [G. Full, or not full, ſhall be tried by ſpiritual law, becauſe the 


E.. . church is full by inſtitution, which is a ſpiritual act. +40 E. 3. 


S. Count 


S.P-per2 20. b. 22 E. 4. 24. b. Co. 6. BosWELL, 49. 49 E. 3. 18. 22 E. 3. 
3 10. adjudged 13. b. 49 Aff. 7. 5 | 
191. in cafe of Hitching v. Glover. Plerarty of churches ſhall be tried and certified by the biſhop, 
Co. R. on Fines, 18. 8 
— — I. But void, or not wid, ſhall be tried per pais. f 40 E. 3. 20. b. 

For St 6E.4-3-b. 49 E. 3. 18. 22 E. 3. 13. b. 49 Aff. 7. Contra 
5. pP. per 2 T7 E. 3» 64. b. adjudged.) N 
Juſtices, Roll. R. 197. in caſe of Hitching v. Glover. | 8 45 

1 Br. Trials, pl. 7. cites 8. C. And Brooke ſays, et fic vide, that the trial in diverſe caſes may alter 

the pleadings; and ſays, that it appears elſewhere, that where birth is alleged uitra mare, the et ber may 
Jay that be was born infra mare, without traverie; and that by reaſon of the trial. 


Co. R. n [DS. Inflitution ſhall be tried by the biſhop, || 2 H. 4. 17. Curia; 
Fines, 18. 8 — » 

Br. r als, for it is ſpiritual. 19 H. 6. 18.) 

pl. 18. cites 58. Co 8 Br. Trials, pl. 109. S. P. cites 33 H. 6. 24.— gr. Trials, pl. 117 
cites 22 H. 6. 27. S. P. unleſs the biſhop be party, and if io, then by the metropolitan. , 


1 [9. Induction ſhall be tried per pais, 6 2 H. 4. 17. for of this 
Po notice lies in the country. Admitted. 11 II. 4. 9. b. 10. 
8. P. I 12 H. 4. 11. adjudged.] | £ | 

Tri-, EE . | 
pl. 28. cites 12 H. 4. ———S. P. Br. Qyare Impedit, pl. 54. cite: 12 H. 4. 11. Br. Trials, 
pl. 109. S. P. cites 33 H. 6. 24.—8. — and ſo of inſtallation. Br, Trials, pl. 117. cites 22 H. 6. 27. 


Br. Trials, 10. If the iſſue be upon infitutin,and induction, it ſhall be tried 


per pais, and ſo the common law preferred. 2 H. 4. 17. Curia. 
Brooke ſays, and ſo ſee that the common law has the pre-eminence; for induction ſhall be tried per 
pais. In quare impedir, if the iue be upon the adm ſion, inſtiiution, and induction; this ſhall be 
tried per pais, by reaſon of the induction, which is by the aighdeacon. Br. Trials, pl. 44. cites 
22 H. 6. 27. 4 8 | | | | 


Se of inflitution and irſtallatian; for the inſtallation is by the archdeacon, which lies in notice of the 


country. Br. Trials, pl. 44. cites 22 H. 6. 27. 

But where the iffue is upon odmiſſivn and inſtitution only, this ſhall be tried by the biſhop, and becauſe 
the hep was party, therefore it was tried by the metropolitan, and writ made to him accordingly to cer- 
tify. * Br. Trials, pl. 44+ Cites 22 H. 6. 27. x 


| E 7 | q (11: If the iſſue be auhether J. S. be frere to ſuch an abbot, or ſuch 
"= an abbot, this ſhall be tried by the ordinary. 22 E. 3. 2. b.) 
S.P. Or (12. Profeſſion ſhall be tried. by the ordinary. 19 H. 6. 17, 18, 
1 41 E. 3. 10. b. 21 E. 3. 39. 59. b. 21 Aſſ. pl. 20.) N 
Br. Nonability, pl. 4. cites 41. E. 3. 10. Br. Ordinary, pl. 3. Cites 8. C. — The manner of 


profeſſion ſhall be tried by the biſhop, and certified by him. Co. R. on Fines, 18.—— Hard. 63. 
Arg. cites 9 H. 7.2. S. P. but that if the time of a perſon's becoming profeſt comes in queſtion, it is 
to be tried by the common law. Seg (A) pl..3,———(P) pl. 3% | 


[13- [But] 
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Trial. i at 


T3. [ But) If profeſhon be alleged 7's Aran er ts the writ, it fall 3. P. 
he per KA, ; becauſe if it ſhall be tried by the ordinary, it — 


ſhall be peremptory to the ſtranger perpetually, if it be found that i the you- 
is | ok $904 een G00 Seflon of 
he is profeſſed. 40 E. 3- 37- b.] : e 75 
is dead comes in queſtion, it ſhall be tried per pais, cites * 41 E. 3. 37. 11 H. 4.— It lould be 
(40) according to Roll; but I do not obſerve any mention in the caſe of the profeſſion of a peiion dead.] 


- 


[. In ü quia habitum religionis afſumpſit, &c. the pro- 
feſſion ſhall be tried by the aſſiſe. 40 E. 3. 38.] . abe 2992 | 
 F15. If an iſſue be whether a prior be removeable at will or perpe- — Trials, 


. . - I. +09. C 
zual, it ſhall be tried by the biſhop. 2 H. 4. 24. b. adjudged.] . 5 ar 
| 9 ſhall be tried by certificate of the ordinary. — See (P) pl. 41. 


C16. But if the iſſue be prior er not prior, it ſhall be tried per pais: 32 
2 H. 4. 24.1 - | ; ) 2 Cites 

17. If baftardy be alleged in a ſtranger to the zurit, it ſhall be Hard. 63. 
tried per pais, becauſe if it ſhall be tried by the ordinary, it ſhall be 3% <3 
peremptory to the ſtranger perpetually, if it be certain that he is Cenigcate 


baſtard. 40 E. 3. 37. b. 42 E. 3. 8. b. Cont, 11 H. 4. 84.] of baitardy 


or mulierty 


by the biſhop is a trial of the iſſue, and is peremptory to the parties; quod nota. Br. Iſſues joined, pl. 6 3. 


cites 41 Aff. 29. & 4 H. 6. 28.— Br. Peremptory, pl. 61. cites S. C. 

But yer Tirwhit J. if the 5% hop certifies baſtardy, this is an eſtoppel to all to allege that he is heir. 
Br. Eſtoppel, pl. 179. cites 11 H. 4. 84. 7; 

But contra by him of certification ef mulicr ; for he may be mulier by the law of the church, and a 
baſtard by our law; and therefore this is no eſtoppel to a franger to the record. Br. Eſtoppel, pl. 179. 
cites 11 H. 4. $4.—Þr. Certificate de Eveſque, pl. 4+ cites 11 H. 4. 81. Brook ſays, Quzre inde, 
becauſe it ſeems to be all one. 


[18. But if baſtardy be alleged in a party, it ſhall be tried by the S. P. And 


ordinary. 40 E. 3. 39. b. 49 E. 3. 18. 30 E. 3. 8. b. 38 E. 3. — 
27. b.] | p the dioceie 
Where the 


land is, and not by the ordinary of the dioceſe where the birth is alleged. Br. Trials, pl. 115. cites 
38 E. 3. 26. —Baſtardy and excommunication muſt be tried by the ordinary himſelf, and not by bis com- 
ei//ary ; for the ordinary is the immediate officer to the Court. Br. Ordinary, pl. 9. cites 11 H. 4. 64. 


C19 [But] If baſtardy be alleged in one that is dead, it ſhall be Sein forme- 


tried per pais, and not by the ordinary; becauſe the judgment np cnn 
cannot be final. 42 E. 3 8. b. 18 H. 6. 31.4 leged in one 
| Ibo was 


meſne in the conveyance, by which the demandant claimed, and becauſe he a, dead, and was not party to 
the eorit; it was tried per pais, and not by certificate of the biſhop. Br. Baſtardy, pl. 3. cites 
42 E. 3. 8.— Br. Trials, pl. 10. Cites 8. C. | 

So if the iſſue, which ſhall be baſtardiſed, has iſſue and dies, there the baſtardy ſhall be tried per pais, and 
not by = bithop, viz, of him who is dead. Br. Baſtardy, pl. 9. cites 11 H. 4. 78.—Br, Trials, pl. 26. 
Cites 5. C. ; | 


20. [89] In afſiſe as ſon and heir, if baſtardy be alleged in him, [L 42 “J 
it ſhall be tried per pais, becauſe it goes only in abatement of the 


writ. 19 H.6.18.] | 


(21. [$9] If the iſſue be whether A. was enſeint by B. wha mar- 
ried her before the birth or by a ftranger, and ſo by conſequence whe- 
ther he was a baſtard or not, it ſhall be tried per pais. 45 E. 3. 28.] 
 [z2. [But] In a mordancgſtor by an infant, if the defendant ſays 
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43 Trial. - 
that he is a baſtard and nat heir, 8c. this ſhall be tried by the aſſiſe, 
not by the ordinary. ] : | 
mw 23. Quare impedit againſt the biſhop of E. and another where the 
biſbop alleged that the church was litigious, and the title 75 the one was 
| 0. by which he preſented his clerk ; and the other ſaid that his title 
was firft found, and he preſented, and the biſbop deferred the time, ſo 
that the other preſented, and fo diſturbed him, ab/que hoc that the title o 
the other was found by the jure patronatus, and ſo to iſſue. And this 
iſſue was tried by proceſs made to the ſame biſhop, who was party 
to the writ, quod mirum! becauſe he was party. Arid alſo it was 
ſo in the commiſſioners, if they certify the title to be for ſuch party; 
by which the jury gave no verdict. But per Newton, there the 
action lies againſt the commiſſioners, for writ to try it iſſued to the 
biſhop; and alſo the biſhop of York has no metropolitan above 
him to whom the Court may write; quod nota; Br. Trials, 
pl. 43. cites 21 H. 6. 43. & 22 Hf. 6. 25: | 
Br. Trials, © 24. It was ſaid for law, that the trial of the appropriation of a 
25 1 church ſhall be by the ſpiritual court; quod non negatur. 
Se.“ Br. Trials, pl. 62: cites 38 H. 6. 20. | 
| 25. Where the original belongs to the ſpiritual court, and a thing 
evbich is triable by the common law comes im iſſue there, it ſhall be 
tried there; as where a man claims a legacy by deviſe, and the other 
pleads gift of the Fee thing, this ſhall be tried there. Br. Trials, 
pl. 148. cites 1 R. 3. 4. per Huſſey Ch. ]. 
26. In a quare impedit the plaintiff made title to him by ſurviuor- 
ſhip, under a grant made to him and others by J. H. who was ſeiſed 
of the advowſon of the 4th part of the church aforeſaid, as in 
groſs, & c. and had preſented W. W. and ſo of ſeveral others ſeiſed 
of the advowſon of the other parts, &c. The defendant pleaded, 
that the intire advewſon was appendant to the manor of W. the moiety 
whereof deſcended to him, ab/que hoc, that V. V. was admitted and in- 
Situted on the preſentation of HI. This iſſue ſhall be tried by the or- 
dinary. D. 78. b. pl. 44, 45. Mich. 6 E. 6. Sir John Priſe v. 
Archbiſhop of Canterbury, Ld. Windſor, and Row and Plat. 
27. Right of tythes beteucen parſon and parſon ſhall be tried by the 
biſhop, and certified by him. Co. R. on Fines, 18. 


% Batt (P) In what Caſes. By the Spiritual Law, and in 


DAN), c. 
e what per Pais. 


See pt. 32. LI. FIENERAL bahardy ſhall not be tried by the ordinary, unleſs 
e. it be upon a certain iſſue joined directiy upon plea of the parties. 
| 39 AM. 14. by all the juſtices.) 

+ Br. Cexti- (2. As in aſſiſe againſt an infant, if baſtardy be pleaded in the infant, 
Sate ds the infant is not compellable to take iſſue upon it, becauſe then he 
2 6 ſhall loſe the advantage of the inquiry of the circumſtances, and 
therefore ſhall be tried by the aſſiſe, and not by the ordinary, in- 
almuch * as no iſſue is foined upon it. + 39 Aſſ. 14. by all the juſtices. 
thereof 39 Af. 45. adjudged. ] | . 


31 . 


w 888 3 wo 


Trial. | 
5 -[3- The right of eſpouſals 1s always triable by the biſhop. Co. R. on 


Fines, 13. 


49 E. 3. 18. 39 E. 3. 26. 33. 39. Aff. pl. 8. 1 


poſſeſſion of the marriage not. Arg. Le. 53. in caſc of Leigh v. Hanmert, cites 49 E. 3. 13. 


trimonyj, this is triable by the biſhop, 49 E.'3. 18. and not Fol. 535. 

per pais. 7 H. 4. 25. b. + 11 H. 4. 14. b. 19 H. 6. 18. Tm 
39 E. 3. 26. 33. 50 E. 3. 15. 49 Aſſ. 7. a Eveſque, 

; | 7. Cites 

S. C. accordingly, ——S. P. Br, Trials, pl. 53. cites 39 E. 3. ze. P. Arg Hard. 63. cites 

45 E. 3. 18. & 50 E. 3. 199——— Vent. 77. Gifford v. Petkins. —z Hawk. Pl. C. cap. 23. 
. 36. 62. 5 7 a | ö 

Cs. As if ſuch iſſue be in 2vrit of dowwer it ſhall be tried by the 1 
biſhop. 49 E. 3. 18. 50 E. 15. 39 E. 3. 16. 49 Aſſ. 7.) 22 


made title by dotver, and the defendant pleaded ne unques accouple in lawful matrimony, which is certified 
againſt bim; and yet the affiſe was taken upon ſeifin and diſſeiſin, and is net peremptory, viz. the certifi- 
cate no more than the confeſſion, or nient dedire of the infant. Br, Peremptory, pl. 58. cites 


[6. So in appeal. 50 E. 3 16. + 11 H. 4. 14. b. 228 
5 pl. 7. cites 8. C. accordingly. Br. Trial, pl. 74. S. P. cites 27 A 3. | 


LJ. But whether the feme be feme covert in poſſeſſion or ſole, is al- Marriage in 
ways inquirable by the country. 49 E. 3. 18. 39 E. 3. 32. b. nel 
39 Aſſ. pl. 8. Adjudged, 49 Aff. 7.] | = in per- 

8 onal things 
and cauſes, eſpecially where the poſſeflion of the wife is in queſtion ; but where the poſſeſſion of the buſ- 
band is in queſtion, there marriage in rigbt ought to be; and where marriage in poſſeſſion falls in aver- 
ment, there it ſhall not be tried by the biſhop, as in the cafe of a marriage of right, where never accoupled 
in loyal matrimony is pleaded, but by the country; for in caſe of wife in poſſeſſion never accoupled in 
matrimony is no plea; but not bis wife. Arg. Le. 53: pl. in caſe of Leigh v. Hanmers, 

As A. brought an action of treſpaſs againſt B. and C.—B. pleaded that C. is wife of the plaintiff, 
and demanded judgment of the writ, The plaintiff by replication ſaid never accoupled in lawful matri- 


mony, but it was not allowed; but was driven to ſay not his wife; for if C. was the wife of the plain- 
tiff in poſſeſſion, or by reputation, it is ſufficient to abate the writ. Arg. Le. 53+ in caſe of Leigh v. 


Hanmers, cites 12 E. 3. Br. 481. 


[8. If the iſſue be wife or not his wife, eſpouſed or not eſpouſed, it 8. V+ Vent 
ſhall be tried per pais. 7 H. 4. 25. b.] ; | Toiflen J. 


N 22 Car. 2. in caſe of GiyForD v. PERK NS; for if ſhe be wife de facto, it ſerves upon the 
iſſue. 


(9. As if feme ſole brings aſſiſe with another as fame covert, if te- 
nant ſays that ſhe is feme ſole it ſhall be tried by the aſſize. 
49 E. 3. 18. 49 Aſſ. 7.] ; 

(10. So if he ſays that ſhe is ſeme covert with another who is alive. 
49 E. 3. 18. 49 Aſſ. 7. ; 

(11. If feme and her baron bring treſpaſs, not his feme ſhall be tried Br. Brief 
per pais. 7 H. 4. 25. b.] 

[12. So if feme covert brings afſiſe as feme ſole, if the tenant ſays 
2 =_ is 225 covert, it ſhall be tried by the aſſiſe. 49 E. 3. 18. 
49 2 | | | 

(13+ In cui in vita, if the. iſſue be, whether the alienor war her 


50 E. 3. 19. 


baron, it ſhall be tried per pais; for the action lies if he was her 


baron in facto. 49 E. 3. 18. 50 E. 3. 15. b. 19. b. 49 AM. J.] 
£ | 7, [14 In 


- 


pl. 91 eĩtes | 
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44 "Etta. 

Br. Tü, © [14. In 4% by baren and feme, tenant ſays that the feme is the 
22 wo wife of a ſtranger ; demandant ſayf that the marriage between them 
* 1 "wat within the age of conſent, and after at 20 years of age ſhe took him 
$0E. 3. £9. e baren; and ſo his wife, and not the wife of the ſtranger ; this 
Crt, mall be trie Fe Pals... 49 E. 3. 17- b. IAE GooDcHEars, 
Ear fem againſt H. MH. who ſaid that divorce was taken betwween T. and A. becauſe A. was not of the age 
of conjont af the time of the eſpon ſali, and after be, vis H. M. marricd ber; and ſo is ſhe our feme, and nur 
your ſeme and the others e contra. And by award, this matter ſhall be tried by the aſſiſe, viz. per pais, 
and not by certificate of the biſhop, by reaſon of this concluſion, and ſo not his feme. Br. Trials, 
Pi. S. cites 39 E. 3. 31. —8. P. Arg. Le. 53. in cafe of Leigh v. Hanmer, cites 49 E. 3. 18. —— 
S. P. But if he bad demurred upon the divorce, this had been tried by certificate of the ordinary; but 
the concluſion of this plea has waived the premiles ; and therefore it ſhall be tried by aſſiſe. Quod nota 
by award. Br. Tiials, pl. 84+ Cites 39 A1t. 8. be 4 . 1 * : 


Br. Briefs, [ig. In aſſe by a parſon, tenant ſays that another is parſon ; if 
* 3238 the n e that he is parſan 2 by inſtitution and in- 
duction, though not de jure ; this ſhall maintain the writ, and ſhall 

be tried per pais, and not by the biſhop. 49 E. 3. 18. b. 49 Al. 7. 

Br. Ceri- [16. In a writ by W. C. and M. his wife, if the iſſue be, wwhe- 


eue ee ter ſbe be the wife of W. C. in abatement of the writ, it ſhalt be 
pl. 16. cites tried per pais. 39 E. 3. 16. * 39 All. pl. 8. adjudged.] ) 

S. C.—— F[17. But if the iſſue of ne unques accouple in lawful matrimony 
be be to be tried between ſtrangers, it ſhall be tried per pais. 50 E. 3. 15. 
W „ 

but — lawfully married, or not, is triable by the ſpiritual court; per Curiam. Sti. 10. Paſch. 
23 Car. B. R. the 5th reſolution in caſe of Betiworth v. Betſworth. | 


Noy, 111. [i. In writ of covenant to aſſure certain lands, within 20 days 


ra tae after the marriage ſolemnized between A. and B. if the iſſue be, 
the defend- <uhether any ſuch marriage was ſolemnized or not ; this ſhall be tried 


ant wre per pais, and not by the ordinary. M. 4 Ja. B. R. between 


kad bare FLETCHER AND MurreT adjudged.] 

was marricd according to the covenant within ten days after the date of the indenture. And the plain- 
tiff ſaid, that he was not married to his ſaid wife within the ten days; and upon that they are at iſſue, 
which is found for the plaintiff. And it was moved in arreſt of judgment, that it ought to be tried by 
certificate of the ordinary, and not by the country. And adjudged that the iſſue is well tried; for the 
time of the marriage is made part of the iſſue, and that was all triable by the country. See 49 E. 3. 
22 H. 4 9 H. 6. 33. 9 H. 7-2. And the common law ſhall be preferred; and cites 38 Al. 29. 
Dyer, 313.—— See pl. 21. S. C. 


S. P. And , ['19. In attachment upon prohibition, if the iſſue be, 2ꝛubhether he 
Thirn fad a excommunicated _ the prohibition for the ſame matter or other, 
e 


dez die cb. that is to ſay, for tithes; this ſhall not be tried by the biſhop, but 


defendant . per ais. H. . = b. 
which ail the P 3 4-3 ] | . 
juſtices denied, and yet after the iſſue was taken, and nifi prius awarded. Quod nota, And therefore 


it ſeems to be peremptory clearly. Br. Trials, pl. 20. cites S. C. 


Pr. cen: 20. A divorce ſhall be tried by the biſhop, and not per pais. 


kee, 7 H. 4. 23. b. 19 H. 6. 18. 39 L. 3. 32. b. 39 Af. pl. 8. ad- 
pl. 16. cites mitted.) | | : 


5. C. 


8. P. Pr. Trials, pl. 53. cites 39 E. 3. 31.— 8. P. By che beſt opinion, Br. Trias, pl. 31. cites 


5 H. 5 {+ 


T3 (21, If 


Trial. 44 Þ 


[21. If A. covenants with B. that if B. marries with the daugh- Co J. 102. 
ter of A. rite & legitime ſecundum leges eccleſiaſticas, he will aſ- — ah "i 
ſure to B. a copyhold, and B. brings covenant, and alleges that Pynfet, 8. C. 
he had married the daughter of A. rite & legitime, upon which iſ- : — 
ſue is joined; this ſhall be tried per pais, and not by the biſhop ; 8.C. 1 
* for the marriage is the ſubſtance, and the legitimation does not Debt upon 
come in queſtion. M. 3 Ja. per Curiam.] _ arg 


pay the plaintiff at his age of 21 years, or day of marriage, which ſhould firſt happen. The defendant 
Pleaded bat the plaintiff is not yet 21; and that he was not /awwficlly married. The plaintiff took if- 


ſue that he was lawfully married, and had a verdict. It was objected in arreſt of jadgment, that the 


lawfulhefs ought not to be tried by a jury, but by the biſhop, But per Cur, the material part pf the 
ifſue is, married or not, and the plaintiff might have demurred to the word (lawfully) put in to the de- 
fendant's plea ; and though he did not, but took iſſue upon it, yet it being in a perſonal action, where the 
rigli of marriage does not come naturally in queſtion 5 as in dower and other reai actions, the trial is well 


enoug & Lev. 41, Trin. 13 Car. Zo. B. R. Baſſet Vs Morgan. * [ 
45 J 


T Baſtard 7. 5 - = 


; | . | — — 
22. General baſtardy ſhall be tried by the ordinary. 40 E. 3. 39. b. + See (0) 
+ 49 E. 3. 18. 30 E. 3. 8. b. 38 E. 3. 27. b. 49 AM. 7. 25 E. 3. pl. H. er. 
as of old times hath been uſed in the cafe of baſtardy. 18 E. 3. 32. 2 


cap. 2. 1 Br. Trials, 
| | 3 pl. 16. cites 
8. C. S. P. Br. Trials, pl. 63. cites 39 E. 3. 31. Br. Trials, pl. 69. S. P. cites 
11 Aſſ. 21. S. P. Arg. Hard. 63. cites 45 E. 3. 18. & 50 E. 3. 19. 
: ; 1 Ba. | e tried per pais. 11 H. 8. 84. Br. Trials, 
180 25 Nux baſtardy ſhall be tried per pais 4 pl.69. 8. 5. 
6. 31:] cites 11 Aff, 


21 —$,P. Br. Trials, pl. 34. cites 2 E. 4-——5. P. Br. Trials, pl. 81. cites 38 Aff. 24, — 
S. P. Arg. Hard. 63. cites 45 E. 3. 18. and 50 E. 3. 19.—In affiſe of mortdanceſtor, if the tenant 
pleads ſpecial baſtardy in the demandant, he ought to plead it certainly, as to fay the demandant was be- 
gotten between J. S. and Alice G. and born before any eſpouſals, and after efpouſals took effect between 
them; and he ought to conclude, and ſo baſtard, Now this concluſion has not avoided the ſpecial 
matter before; for if fo, then the iſſue ſhall be baſtard generally; and if ſo, this ſhall be tried by the 
biſhop. And if ſo, the biſhop will certify him mulier; for ſuch baſtard is mulicr in the ſpiritual 
law, but ſuch matter ſhall be tried by the aſſiſe (as in ſeveral books it is adjudged) ; therefore the con- 
cluſion has not avoided the ſpecial matter; but this remains, and the iffue is taken thereupon. Arg. 


Pl. C. 14. b. Paſch. 4 E. 6. in caſe of Reniger v. Fogatla. 


pl. 351. cites 


wife during the life of the It wife, this ſhall be tried per pais; for 8. C. 4 


L24. If ae bf be pleaded in one, becauſe he was born of a 2d Br. Aſſiſe, 
the 2d marriage is void. 38 Aff. 24. adjudged.) every baſtar- 


| dy pleaded in 
aſſiſe, ſhall be tried per pais; per Tank. —— Br. Trials, pl. $1. cites S. C. 


25. If the iſſue be baſtard, or mulier, it fhall be tried by the or- In 8 
dinary, 17 E. 3. 59. a. b. adjudged. 30 E. 3. 1. b. adjudged. baſtaray i. 
39 E. 3: 14. 38 Al, 14. adjudged. 35 Af. 7. adjudged by all alleged inthe 
the juſtices. 41 Aſſ. 29. adjudged. 26 Aſſ. 64. admitted, ad- demandant, 


judged. x E. 3. 13. adjudged. Contra | 49 E. 3. 17- b. 38. daes, 
Contra 26 Aff. 64. adjudged in aſſiſe.] and born in 
another dio- 


ceſe; yet this ſhall be tried dy certificate of the biſhop where the writ is brought. Br. T rials, pl. 78. 

cites 35 Aff. 7.—8. P. And no miſchief ; for the party may bring his proofs before bim in what place 

5 FR + "a" or in France, Br, Certificate de Eveſque, h. 14+ Cites S. C,—|| Br. Trials, 
+ IG, cites S. C. | | 
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45 Trial. 
® Br. Trial, [z6. But if the iſſue be whether he be baſtard, or born within e/- 


I pouſals, it ſhall be tried by the country. Contra 39 Aſſ. 10. 
ſays, that it 7 H. 4. 8. 

Rall be cried | 

by wzit to the biſhop where the land is, and not where the eſpouſals are alleged. 


| [27. So if the iſſue be horn within eſpouſals, and ſo mulier, or born 
out of eſpouſals, and ſo baſtard, this ſhall be tried by the country; fot 
it well lies in conuſance of the country. Contra 38 Aſſ. 30. ad- 
judged.) : 

46 J [2 8. $2 if the iſſue be whether bern before marriage, it ſhall be 
__ 418: tried per pais; for it well lies in conuſance of the country. 
dees 48 Eg. 11 H. 4. 84. 35 Aſſ. 13. 46 Aſſ. 3. 49 AM. 7.] 

18. & 50 E. 3+ 19. | 


Hob. 179. [29. In an action on the caſe for calling him baſtard, if the de- 
pl. 213- fendant juſtifies that he i a ba/iard, upon which iſſue is joined, this 
Anon. S. C. ail be tried per pais, and not by the ordinary. Hobart's Reports, 


. 242. Anonymous.) 
The fpiri- [30. The trial of baſtardy ſhall be by the ordinary, as well in 


= n plea perſonal as in plea real. 19 H. 6. 17. b.] 


to do with 
loyalty of marriage, but where the temporal courts command them to certify, and this is only in real actions. 


Jenk. 289. pl 26.—1n ancien time baſtardy put in iſſue was tried per ah; but at this day it ſhall be 
Lied by the biſhop as weil in perſonal as in action real, Br, Trials, pl. 99. cites 4 E. 4. 35. 


See pl. 30- [zZ 1. The trial of baſtardy ſhall be by the ordinary, as well in 
3 note plea perſonal as real, as well in an afſiſe as in actions anegſtrel, though 
delays are ouſted in an aſſiſe; for it is not a delay, but the proper 
trial. 38 AF. 30. adjudged; for the blood is to be bound perpetually 
| by it. 19 H. 6. 17.] | 
See pl. 1. 4 [32, General baſtardy fhall not be tried by the ordinary, if it be 
r not upon a certain iſſue joined directly upon plea of the parties. 
wall be tried 39 AM. 14. by all the juſtices.] | | | 
Kit be ihe the demandant or tenant; as where it is allged in the pleadings, in one who is 4 ftranger te 
__ 4he writ. Br. Trial, pl. 70. cites 14 Afl. 10. | 


[33- In afſiſe by an infant, if a divorce be pleaded between the father 
and mother of the plaintiff for pre-contract, this ſhall not be tried by 
the biſhop, but by the aſſiſe. 30 Aſſ. 45. adjudged.] | 
[34- In a mortdanceſler, if the tenant ſays that the plaintiff is a 
\ baſtard, and not next heir, and the 8 is an infant, this ſhall not 
be tried by the ordinary, but by the aſſiſe; becauſe this exception 
touches the right perpetually, and the infant cannot anſwer to any 
exception which touches his right. 56 H. 3. Itinere Stafford. 
= Rot. 5. WILLIAd Kipwartr's cafe, adjudged.] 
8 35. In an afi/e againſt an infant, if baſtardy be pleaded in the in- 
Fant, it ſnall not be tried by the ordinary, but by the country, be- 
cauſe the infant is not compellable to take iſſue upon it; for then 
he ſhall loſe the advantage of the inquiry of the circumſtances, and 
ſo no iſſue ſhall be joined upon it. 30 Af. 45. adjudged. 
29 Aff. 14. by all the juſtices.] | | 


(36. Pro- 


85. Profeſſion ſhall be tried by the ordinary. 19H. 6. 19, 18. Br. Trial, 
41 E. 3. 10. b. 21 E. 3.39. 59. b. * 21 Af. pl. 20. 1 E. 2 9. b.) * 


*. * Br. Certificate de Eveſque, pl. 13. Cites S. C. Thar it was tried by certificate of the 
biſhop, and proceſs made to him to certify, and day given to the paities in Bank certain. 


Where the biſhop certifies, that M. is not a nun profell:d, this is an eſtoppel to all ith:rs to ſay tl * a 


is a nun prefiſſed, for the inconveniency of double certificate, c. Br. Certificatz de | C 
ey 32. cites 19 R. 2. & Fitzh. Eſtoppel, 252. ——See (A) pl. 3. (P) pl. 36. Eyelque, 


[37: Whether a man be profeſed of the order of mendicants, this 
ſhall be tried by the ordinary. 1 E. 3. 9. b. | 
[38. So it ſhall be of monks and other exempts, and if the ordi- 
nary returns that he is exempt from his juriſdiction, then it ſhall Fol. 587. 
be tried by the country. 1 E. 3. 9. b.) | — 
. If the iſſue be whether A. S. be the feme of J. S. or a nun Br. Trials, 
profeſſed, it ſhall be tried per pais. 38 Aſſ. 29. adjudged.] pl. 2 2 
it is ſaid that by the beſt opinion, and in a manner by all, it ſhall be tried by the certificate of the or- 
dinary, —— Br. Certificate de Eveſque, pl. 15. cites S. C. 
; ES RK | 1 
[40. If bigamy be in queſtion pon counter-plea of the clergy, it Br. Trials, 
Niall be tried by the ordinary. 40 Aſſ. 17. 18 E. 3. cap. 2. pl. $7. cites 


Br. Certificate de Eveſque, pl. 18. cites S. C.- $; P. And if it be found againſt the defend in: 
by certificate of the ordinary, this is peremptory, and the defendant ſhall be hanged, Br. Peremptory, 


pl. 34, cites 11 H. 4. 48. 


[41. If the iſſue be whether a prior be perpetual or dative and re- 
moveable, be the prior party or nor, it ſhall be tried by the ordinary. 
9 R. 2. cap. 4.} 

42. In aſſiſe it was agreed, that a jury may give and find by their 
verdi that the plaintiff or defendant, &c, is a hard; but if it be 
. pleaded, it ſball be ſent to the ordinary. Br. Verdict, pl. 26. 

cites 8AM. 5. | | | 
43. In fi it was found by verdict, that the father of the tenant 
had taken the order of deacon, and eſpouſed a feme, and had iſſue the 
tenant, and died. The heir entered into the land,; and anather, as col- 
lateral heir of the father entered and cufted him ; and he re-entered, and 
the collateral heir brought affiſe. And it was adjudged by aſliſe in 
the Star-chamber, that the tenant was not a baſtard; and fo ſee, 
that eſpouſals which are ſpiritual may be Je by verdiF; quod 
nota bene. Br. Verdict, pl. 21. cites 21 H. 7. 39. 
44. In a formedon the tenant vouched E. as daughter and heir of 
H. S., clerk. It was moved, that H. S. was a prieſt, and therefore E. 
was a baſtard, and ſo cannot be vouched as heir; and therefore ſaid 
he would plead the ſpecial matter, and ſo it ſhall be tried by the 
country. Dyer aud Welch ſaid, that ſo he might if he pleaſed ; 
but if he pleads general baſtardy it ſhall be tried by the country ; 
for E. is not a party to the writ, and in ſuch caſe baitardy ſhall be 
tried by the country. 3 Le. 11. pl. 26. 8 Eliz. C. B. Simonds's 
caſe. | 
435. In a title upon marriage, if iſſue be joined, marriage or no 
marriage, this is to be tried by the certificate of the biſhop ; but if 
there be a queſtion, upon the trial of a zizle land, whether a per- 
fon, under whom either of the parties claim, was married to an- 
other or no, the temporal _ will judge of the matter without 
2 


certificate. 
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47 Trial. | 
certificate. Skin. 455. in caſe of PRIIirs axD Bury, per 8. 
Eyre J. who ſaid it was ſo done in my Ld. Hale's time in B. R. 
in the caſe of the Lox ůU DaxsBy's LADY AND MR. EuEkRTON; and 
ſaid, that it is almoſt every day's experience in all the courts of 
Weſtminſter-Hall. | 
_ 50: 46. In debt en a bend the defendant pleaded me ungues accouple in 
bay ans loyal matrimony. 'The plaintiff demurred, and had judgment, for 
that he it alters the trial, inſtead of trying per pats, it puts the trial on a cer- 
noo m=_ tificate from the ordinary; and 24ly, it admitsa marriage, but denies 
— in the legality of it; whereas a marriage de facto is ſufficient, and 
fact, and whether legal or illegal is no ways material. 2 Salk. 437. pl. 1. 


_ ag Trin. 1 W. & M. in B. R. Alleyne & Ux. v. Grey. 
tried per pais.— Comb. 131. S. C. but ſays the action was treſpaſs for taking his wife; but judgment 
accordingly ; and that per Holt, a plea that they were not married, or not covertin marriage, would 
be good. : | : g 


[48 ] | | Eh 
— 2 In what Caſes the Writ ſhall be awarded to the 


Biſhop, and in what to the Sheriff. 


Whereit [I. FF a man recovers a debt againſt one who appears to be a clerk, 
. yet the writ of execution ſhall be awarded to the ſheriff, 
chat a cler- 17 E. 3. 48. b. adjudged.] | 


gyman is de- ä 5 | 
tendant, or by the fheriff”s return upon a fieri facias, quod eff clericus benrficiatus non habens laicum flo- 
dum, a levari facias ſhall iſſue to the biſhop to levy the debt, damages, and coſts, as the caſe te- 
quires. But if non ccuſtat that he is a clerk, as aforeſaid, a capias or fieri facias may iſſue. Jenk. 207, 


pl. 36. 


eee 2. Scire facias iſſued againſt tuo executors of the biſhop, to de- 
44A 44 liver to the plaintiff certain goods, which by cuſtom remained to 
| the biſhop ſucceſſor, and not to the executors of the predeceſſor. 
The Heri returned quod clerici ſunt beneficiati non habentes laicum 
feodum : and Feri facias iſſued de bonis eccleſraſticis againſt them, and 
the biſhop ſequeſtered certain gocds, & c. Br. Ordinary, pl. 9. 
cites 21 E. 3. 48. | ANY 
3. The juſtices ſhall not ſend to the biſhop to certify, if it be not 
pen certain iſſue joined upon plea of parties; quod nota. Br. Verdict, 
pl. 47. cites 39 Aſſ. 14. | | 
4. In dewer in a ſeignory royal in Wales, and they are at iſſue 
upon a ne ungues accouple in lawtul matrimony, they cannot write 
to the biſhop ; but there the king ſhall write to the marſhal to bring 
the record here, and then the king ſhall write to the biſhop. Br. Cink- 
Ports, pl. 8. cites 19 H. 6. 12. per Newton. 9 
5. It was not denied but that where an abbot, &c. has a pecu- 
Liar or exempt juriſdiction, or lord of a franchiſe has returna brevium, 
or the like, the Court will not take conuſance thereof; but ſhall 
write to thefoeriff or biſbep, and not to the other, quod nota ; for 
the other is not his officer immediate 10 the Court. Br. Office & 
Off. pl. 2. cites 35 H. 6, 42. 5 : 
2 N 


* 


is 


* 


AY Yue 


to the biſhop is awarded againit him, and after, ub the 1 the 
[ 


Trial, 


(Q. 2) Writ awarded 0 the Biſbop of what Dioceſe. 


1. IN aſſiſe the tenant made bar as heir, and the plaintiff replied 

that he was a baſtard ; and the other rejoined, ht hig father 
and mother were eſpouſed at L. [via. at London in the ward of Al- 
gate] within which eſpouſals he was born, and ſo mulier. The plain- 
tiff ſur-rejoined, that he was born at L. [viz. Lambeth] in the z. 26. S. C 


48 


Br. Aſſiſe, 


Br. Baſtar- 
dy, Pl. 16. 
cites 38 E. 


County of Surry, ( where the land is, and the aſſiſe is brought, ) out of 


any eſpouſals, and fo baſtard, pri? ; and by award it was tried by cer- 
tificate of the biſhop of l where the land lay, and not by the 
biſhop of London, where the birth is alleged. And there, per Tank, 
if baſtardy be alleged in him who is party to the writ, or in 


another, it ſhall be tried by the aſſiſe. Quod Finch. conceſſit, that 


it has been always ſo uſed ; but ſaid that it is better to try it by the 
biſhop in ſuch caſe. And after it was adjudged as above. Br, 


Trials, pl. 83. cites 38 Al. 30. 


2. In appeal by a feme of the death of her huſband, if the defendant 


pleads ne unques accouple in lawful matrimony, this ſhall be tried where 


the eſpouſals were alleged by the certificate of the biſhop. of this [ 49] 


place where the eſpouſals were alleged; quod nota, Br. Trials, 


pl. 14. cites 11 H. 4. 14, 
(R) By uibom the Trial ſhall be made extraordinary. 


* tion to be the wrong-doer.] | 


Ft 'PHE trial ſhall nat be made by him who is ſuppoſed by the 4. + Judge, 


C2. As in quare impedit againſt the ordinary, he alleges a refuſal of 3 pl. 2. 


the clerk, becauſe he was not ſufficiently lettered, and fo the iſſue alle 


er not able, ſhall be tried by the metropolitan, and not by himſelf. 


40 E. 3. 25. b.] 


mination was, and not where the wit ie brought. 
- 


[3- But] In quare impedit againſt the ordinary, if he claims no- 
thing but as ordinary, &fc. the writ to the biſhop ſhall be awarded to 
the ſame ordinary; for here is not any diſturbance in him. 8 H. 4. 
22. b. Contra my Reports, 14 Ja.] | 

[.5. But if the action be brought againſt the ordinary and others, 
and the ordinary claims nothing but as ordinary, upon which writ 


others, it is inquired of the plenarty, and it zs found that the bijbop 
had collated after his plea pleaded, and the award ; and becauſe it 


(V) pl. 16, 
"7 NT EN 


Br. Trial, 


pl. 52. cites 


39 E. 3. 1. S. P. if the clerk be alive; but if dead, then by a jury of the county, where the exa- 


See tit. Pre- 
ſentation, 
(C. e) pl. 2. 
S. C. and the 
notes there. 


See tit. Pre- 
ten aon, 
(C. e) pl. 20 
S. C. and 
the notes 


there. 


appears that he has made a diſturbance, the writ ſhall be awarded 


to the metropolitan. 8 H. 4. 22. b. 23. 


Ls · In quare impedit againſt the biſhop and metropolitan, and plain- See tit. Pre. 


tiff has judgment againſt them, upon their plea that they claim no- 
thing but as ordinaries, &c. and after recovery is againſt the diſ- 
turber, the orit may be awarded at election to the metropolitan, 


E 3 quia 


ſentation, 
(C. e) pl. 
13. S. C. 


pl. 353. cites 
I, ©. 
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Trial. 
quia epiſcopus eſt pars & nominatur in brevi, and he has admitted 
the clerk of the diſturber. My Reports, 14 Ja. GRANGE AND DENN Y 
adjudged.] 

[6. If a man demands land in a real action againſt the biſhop of the 
dioceſs, who pleads that the demandant is a baftard. This ſhall not be 
tried by the biſhop, but by the metropolitan. P. 3 E. 1. B. 
Rot. 10. adjudged. ] 


By Guardian of the Spiritvalties. 


7. When able or not able is te be tried by the metropolitan, becauſe 
the erdinary it defendant in the quare impedit, if the metropolitan be 


dead and ſo the fee void, it ſhall be tried by the guardian of the ſpiri- 
tualties of the metropolitan. 40 E. 3. 25. b.] 


L 50 J 
"Fol. 588. (8) In what Caſes it ſhall be tried per Pais; for Col- 
EEE i lateral Reſpect. In Reſpect of the Action 


® Orig. is 


2 Pieaded. 


e [ 1. ] F profeſſion be pleaded in abatement of the writ, it ſhall not be 


ible ; bu 
oy; wh hg F tried by the ordinary, but per pais. + 38 Af. 29.] 
the ſenſe of the pleas, to mean (in reſpect of tbe manner of pleading, whether to the vrit or to the 
ain ), 
+ See (P) pl. 39. S. C. 
So of diverce and ts; but if pleaded in bar it ſeems it ſhall be tried by the biſhop» 
Br. * Trial, pl. 102. cites 7 E. 4. 16. 


See (P) pl. Ca. If it be pleaded as attion by "IN and feme, that the feme i is not 


Ten _ the feme of the plainti iff but of J. S. this ſhall be tried per pais, (ad- 


mitting that it ought to be tried by the ordinary, if it had been in 
bar, as it ought not,) becauſe it is in abatement. 49 Afl. 7.] 
3 eat IZ. If Z Hardy be pleaded in abatement of a writ, and the other 
pleaded in Jays that he is mulier, it ſhall be tried per Pas 3 becauſe it is not 


— peremptory. 49 Aſſ. 7. by Perſey.] 
tied by cenifiate of th biſhop. Br. Trial, pl. 124. cites 3 E. 4. Ji. # 4 E. 4+ 35: 


(I) In wie Caſes —_ the Law Spiritual, and in 
what per Pais; for Collateral ReſpeRt. I 
the Iſue i ic upon "the Time. 


See (P) . [r. JF the ifſue be whether A. S. was a nun profeſſed before ſhe 
1 St made a fees 9 25 ment to 7. S. or after, this ſhall be tried by 
leaſe pleaded the country; for here the profeſſion is not in queſtion, but is con- 


— 4 feſſed; and be queſtion is only for the time, which is moſt proper 


anceſtor of for the country to try. 38 Aſſ. 29. adjudged. H. 2. Co. 4. 
32 HixpE, 1. b.] 8 


alleged to have been a monk profeſſed at the of- abies . . 
44 Al. 10.— br. I ria, pl 944 cites ? H. 1 2 * * 1. * pl 2 10 
[z- 


Trial, 


50 


[2. If the iſſue be whether in time of vacation of an inferior ordi- 


nary, the archbiſhop, or dean and chapter of the ſee, ſhall be of common 
right guardian of the ſpiritualties. This ſhall be tried by the biſhop, 
and not per pais. 17 E. 3. 23. b.] | 


[3- If the iſſue be whether a biſhop be conſecrated or not, this ſhall 85 T) pl. a. 


be tried by the law ſpiritual, and not per pais. 21 E. 3. 40.] 

[4- If the ifſue be upon the time of the voidance of a church in quare 
impedit, this ſhall not be tried by the ordinary, but per pais. 
18 E. 3. 58. 21 E. 3. 7. Contra, 18 E. 3. 21. b. 

[5. If the iſſue be upon the time of the conſecration of a biſhop, 
it ſhall be tried by the law ſpiritual, and not per pais. 21 E. 3. 
Fitzh, Eſtoppel, 161. admitted.) | 

6. In an action againſt an executor, he pleaded that he refuſed the 
executorſhip, upon which the parties were at iſſue. It was moved, 
that the iſſue joined upon the refuſal ought to be tried by the 
country, and not by the certificate of the biſhop 3 and of ſuch 
opinion were Windham and Walmſley J. But per Periam J. where 
the ifſue is, whether the executor did refuſe the executorſhip 
before ſuch a day or after, there the trial ſhall be by jury; contrary 
where the iſſue is upon refuſal generally, becauſe the refuſal is 
before the ordinary as a judge, as alſo his reſignation. Le. 206. 
Pl. 285. Trin. 31 Eliz. in C. B. Anon. | 

7. Prohibition to ſtay a ſuit in the ſpiritual court to deprive a 
parſon, . for that he was no prieſt ; the ſuggeſtion was, that a? the 
time , his inſtitution he was a prieft by epiſcopal ordination ; the defend- 
ant pleaded that he was not; et de hoc ponit ſe ſuper patriam. 
The plaintiff demurred. . The queſtion was, how this iſſue ſhould 
be tried; it was agreed, that prie/? or no prieft is triable by the or- 
dinary ; but prieſt or not at /uch a time is triable per pais. Jones 
J. ſaid, that it ought to be tried by the ordinary, becauſe the times 
refer only to a ſpiritual act, (viz.) the inſtitution ; but where it re- 
fers to a temporal act, as to a feoffment, &c. it ſhall be tried per 
pais. Sed adjornatur. 2 Lev. 250. Paſch. 31 Car. 2. C. B. 
Hill v. Barne. | | 


20. 9 H. 7.2. 4 Rep. Hinde's caſe. 


2 Le. 180. 


pl. 231. 
S. C. in 
the ſame 
wor ds. 


51 1 


2 Jo. 137. 
Hill. 31 & 
32 Car. 2». 
HILL v. 
Boou ER, 
S. C. but 
ſays nothing 
as to this 


point of the 


trial; but 
at the end 
of the caſe 
the reporter 
cites21E, 3» 
40s Fitzh. 


Eſtoppel, 
I 6 Is 38 Aſſ. 


2 Show. <2. pl. 30. S. C. And there by Jones J. 


Where the time is only a circumſlance of a ſpiritual act, the whole matter ought to be tried by 


the biſhop ; bu? if the ſpiritual a# is admitted as Piſſilſien, &. and the time only is queſtioned ; this ſhail 


be tried per pais. And Scroggs Ch. |. ſaid, that this thing is triable only per pais, where it is a 


collateral matter. 
not, at ſuch a time, is triable at common law. 


(U) By whom the Trial may be made Extraor- 
dinarily. By Preſcription. [Or otherwiſe.]- 


[1. PHE archdeacon of Cheſter had uſed to try all things within 
8 H. 6 oy county of Cheſter, as ordinary immediate &f the pope. 
« 6,9. b.] | 


[2.. As he ſhall try baſtardy. 8 H. 6. 3. b.] | 


3. So a worit ts the biſhop ſhall be directed to him. 8 H. 6. 3. b.] 
LA. So he ſhall certify excommunication, Contra, 8 H. 0. 3. b. ] 


Ev: ſque, pl, 26. cites S. C. that it is not good [but mentions nothing of uſage]. 


- 


E 4 


2 Keb. $27. pl. 55. Mich. 29 Car. 2+ S. C. that it was faid that prieſt or 


Br. Certifi- 


cate de 
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an Trial, 


The arch- Fs, The archdeacon of Richmond is the immediate officer to try 
geacon of things, &c. 8H. 6. 3. b. 17 E. 3. 23. b. 

in the time of vacation, may certify. Br. Certificate de Eveſque, pl. 30. cites 7 E. 4. 14. 
Co. Litt. 134+ 4 : 


[6. He that exerciſes the ſpiritual office, though another de jure ought 
to do it, yet the king ſhall direct his writs to him who exerciſes the 
11K 3. . b.} 1 

[7. It Aan inferiar ordinary the archbiſhop had uſed to be guardian of 
the ſpiritualties, and now by compoſition between the archbiſhop and 

* Fol. 589. dean and chapter, one of the chapter exerciſes it; the writs ſhall 


de directed to him, and he ought to execute them. 17 E. 3. 23. 


N Dubitatur.] | f | 
Prerogative, [S. In time of vacation, the writ to try baflardy ſhall be directed 
AL] nt to the guardian of the ſpiritualties. 41 AM. 29. adjudged.] 

Br. Trials, pl. 122. cites S. C. Br. Certificate de Eveſque, pl. 19. cites S. C,——— $0 of 
able er not able, in a quare impedit. See Prerogati ve, (T. e) pl. 7. | 


[9. If a man recovers in a quare impedit a prebend in York, the 
archbiſbepric of York being void at the time; the writ to the biſhop 
ſhall be directed to the dean and chapter of Yor, 32 E. 1. 84, 
adjudged, 
2 C10. If a 2% ep makes his vicar and over the ſea, yet durin 
£ $2.1 his abſence the writs ſhall not be directed to the = to — 
biſhop, who is the officer of record. 1 E. 3. 11. b.] 
(11. [LS] If a zurit be directed to the biſhop of N., and the vicar, in 
the abſence of the biſhop, awill nat receive the writ, becauſe it is not di- 
refed to him, yet the ſicut alias ſhall be directed to the biſhop, be- 
cauſe he is the officer of the Court. 1 E. 3. 11. b.] 
In fuch cafe [I 2. If prefeſſian be to be tried by the b;/bop who ir out of the 
proceſs ſhall : | . 
aue to his rralm, as is ſugge/ted to the Court, yet the Court ſhall award the writ 
vicar zene · to the biſhop, and not to his vicar general, becauſe the Court is not 
ral to c=r-  apprized thereof. 41 E. 3. 10. b.] 


tify. Br. | 
Ordinary, pl. Jo cites 41 E. 3. 10. — K.:. Nonability, pl. 4+ cites S. C. — Zr. Certificate de 
Eveſgue, Pl. 2. cites S. C. | 


Br. Certifi- [13. But if the king certifies the Court by aurit either before the 
— pt. writ awarded, or before the return, then the writ ſhall be awarded 
2. cites S. C. to the biſhop, or to his vicar general. 41 E. 3. 10. b.] 


and 8. P. 14. Alſo, if the king 7 after the award of the 1writ, and be- 


fere the return thereof, yet the writ ſhall be awarded immediately 
70 the biſhop or vicar general, in the disjunctive. 41 E. 3. 10. b. 
adjudged. ] | 1 

15. See 8 H. 6. 9. where a preſentment was to the biſhop, 
and his vicar general made a commiſſion to another to inquire who 
was patron.] | | 


. * [16. In a guare impedit againſt the archbiſhopric of York, for a 


1s Elis. church within the dioceſs of York, who pleads that he refuſed the 
Anon. but ©lerk of the plaintiff fer illiterature, and fo lapſe incurred to him, &c. 


85 . if the iſſue he upon the ability or inability, this ſhall be tried by the 


conceived àrchbiſhop of Canterbury, becauſe the archbiſhop of York is a 


party . 


mt E + I 


rey. Dubitatur. D. 16 El. 327. 7. yet it appears that it was * 
after tried by the archbiſhop of Canterbury.] | the we: * 
biſhop of York, and not of Canterbury; but Manwood and Mounſon J. conceived it ſhould be by the 


archbiſhop of Canterbury. 5 


[x7. LS] In a quare impedit againſt the archbiſhop of York 
and others, if the archbiſhop be found a diſturber, and judgment for the 
plaintif, the writ ſhall be awarded to the archbiſhop of Canterbury 
quia epiſcopus Eborum eſt pars & compertus impeditor, and ſhall 
not be awarded to the dean and chapter of York, D. 15, 
16 El. 328. 7. Per Curiam. Adjudged.] 


{X) When it is to be tried by the Law Spiritual, 


By whom it ſhall be commanded to be tried. 

| 7 And for the 
Lr. NJ ONE but the courts of record of the king, as the court fn maten 
? of Common Bench, King's Bench, Fuftices of Gaol Delivery, the lord- 
and ſuch like, may write to the biſhop to certify baſtardy, mulierty, ſhip's _ 
loyalty of matrimony, and ſuch like eccleſiaſtical matter; for it Watz ing 
is a rule in law, that none beſide the king may write to the bi- not write to 
ſhop to certify; and therefore no inferior court, as London, Norwich, 3 7 
York, or any other inferior corporation, can write to the biſhop. {© e 
But in ſuch cafes the plea ought to be removed into Bank, and this Court 
eught to write * to the biſhop, and after remand the record again; and * Fol. 590. 
+ this was in reſpect of the honour and reverence given to the bi-. 
ſhop. Co. Litt. 134-] | | church in 
Wales lay in the next county adjoining. Ca. Litt. 134+ b. and fays, that this agrees with antiquity, 
which is, that nullus alius præter regem poteſt epiſcopo demandare inquiſitionem faciendam. 


2. The 3% p of Durham has temporal juriſdition, and writes 
to his clerks to certify ba/{ardy, bigamy, &c. Br. Ordinary, pl. 11, 
cites 15 H. 7. 9. 5 15 


(Y) By abom it ſhall be mage, 
[1- 22 E. 1. Rot Clau- Ertiſicate by the biſhop of Ely; and See Excom- 


„ farum,M.g. there Memb, 8. Felon delivered to the (gl. 0. 
biſbep elect, who made purgation before his officer z and the biſhop 


certified, after that he is made biſhop.) 


[2. If the iſſue be, whether a biſhop be conſecrated, or not ; this He thall 
* . J 
ſhall be tried by the metropolitan. 21 E. 3. 40. conſecra- 
tion, and the year and day thereof. And from ſuch day he ſhall have his temporalties delivered to him. 
Br. Certificate de Eveſque, pl. 7. cites S. C. Br. Ordinary, pl. 8. cites S. C. . 


3. A certificate of an excommunication may be made by the dele- 
gates per commiſſionem regiam under their common ſeal, upon an 
appeal a ſententia definitiva prolata in curia prærogativa Cantua- 


enſis. D. 22, 23 El. 371. 4. P. 10 Ja. B. Per Curiam.] 4 
ſore” g A 
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53 Trial. 


Br. Certif= 4. In annuity, the defendant pleaded excommunication in the 


. plaintiff, and ſhewed /cters of the commiſſury in proof thereof, Et 


pl. 30. cites non allocatur ; for baſtardy and excommunication ought to be certi- 


7 E. 4+ 14+ fied by the biſhop himſelf ; for he is officer immediate, to whom the 
"whe Court ſhall write to make abſolution, and to no other. Br, Cer- 
Court can- tificate de Eveſque, pl. 1. cites 20 f. 6. 1. 


not write to | 
the commiſſary to affoil the party. F. N. B. 62. (N) Marg. cites 8 H. 6. 3. that the arch- 
deacon certiſied, and it was faid that he was ordinary immediate; and yet it was doubted whether good 
or no, becaute the king cannot have benefit to ſeiſe temp galties, by reaſon he has none, as a biſhop 
hath. Excommunication certified by the official, or commiſſary of the biſhop, is inſufficient ; 
and it muſt be by the biſhop himielf, who is the immediate officer to the court; and none ſhall cer. 
tify it but he to whom the Court can write to. aſfoil him, as biſhop, guardian of the ſpiritualties. 
$ Rep. 68. a. Mich. 6 Jac. in the Exchequer. Trollop's caſe. But ancienfly every official or 
commiſſary might teſtify excommunication in the king's court, but for the miſchief that enſued, it was 


ordained by parliament, tha: none ſhould certify it but the bithop only. Co. Lit. 134. a. 


D. 234. . 5. The ſtatute of 1 E/2. 1. ordains, that every biſhop in his dioceſs 
ple 35-  . Hall tender the cath of ſupremacy to every one of the clergy within his 
Mich. 6 & . of i * | 

» Eliz. diccefs ; and the biſhop ſhall certify to the King's Bench the refuſal 
S. C. and of any of them; and ſuch refuſer ſhall be there indicted upon 
— ſuch certificate. A refuſal was certified into the King's Bench 


was taken to by the hands of biſhep's chancellor ; and allowed. Jenk. 228. pl. 93. 


"the certifi- Dr, Bonner's caſe. 
cate, becauſe 


it was not alleged to be per mandatum epiſcopi, yet non allocatur. 


[54] (Zz) By whom it ſhall be for Collateral Canſe. 


(1. FF the tempcralties of a biſhop are ſeiſed into the hands of the 
s king for his contempt, yet if afterwards baſtardy be to be 
tried, it hall be tried by him, though his temporalties cannot be 
now ſeiſed, if he does not do his office, [they] being ſciſed before. 
8 H. 6. 3. b.] | 
See (U) xl. [2. if boftardy be to be tried in time of vacation of the biſhopric, 
8. 8. C. it ſhall be tried by guardian of the ſpiritualties. 41 Af. 29. Ad- 
5 judged.] | 
D. 766. 27. [Z. If a writ to the biſhop upon a judgment in a quare impedit 
Pl- 34, 35, againſt the ordinary and others, is awarded to the archbiſhop of Can- 
flow and Zerbury, and after before execution of it a writ of error is brought, and 
3 upon this the judgment affirmed; upon a ſurmiſe that execution 
Sarumars it not yet made, a <vrit ſhall be awarded to the guardian of the ſpiri- 
Keble. tualiies of the archbiſhepric ſede vacante per attincturam of the arch- 
biſhop. D. 6 E. 6. 77. 37. Adjudged.] 
A biſhop (4. If a ori to the biſbop be awarded to the dean and chapter of a 
des before biſbopric, guardian of the fpiritualties, ſede vacante epiſcepatus, and 
he be conſe- ; . . 
crated, may before execution a biſhop is created, it was doubted whether the au- 
certify, F. thority to execute the writ be ceaſed in the dean and chapter; 
Ber and it ſeemed, that upon ſuggeſtion to the Court of this matter, 
by Whit- co quod nihil aliud actum fuit in brevi prædicto, another writ ma 
lock J. this be azvarded to the biſhop. D. 18 El. 350. 19.] | 


is to be un 

derſtood of a biſhop confirmed ; for before confirmation he has nothing. But the Ch. I. held contra, 
becauſe it is a minifterial act; and by the election the power of guardian of the ſpiritualties ceaſes, and 
17 pe 4 that ſome body make the certificate, Pot quæte. Sce Lat. 247+ in the caſe of Evans 
v. Aſcough. | 


eee * 


FFF. SW. 


0 


a 


(A. a) By the Law Spiritual. Certificate. At what 
Time it ſhall be made. 


[1. IF a writ iſſues to a biſhop to certify whether J. be a baſtard Br. Certifi. 


1 ö N 7 * . cate de 
upon an iſſue in an aſſiſe, and after the afſiſe 15 diſcontinue — a 
by not coming of the juſtices, and after a re-attachment is ſued, the 20. cites 


biſhop may make his certificate now to the juſtices upon the ſaid 


S 
writ, without a new writ directed to him. 43 Aſſ. 11. 43. Ad- — og 
Judged. pl. 14. cites 


8. C. 


. Co — 


2. In aſſiſe, it was writ to the biſhop to certify baſtardy ; and 


day was given to the parties to the next affiſe, and the parol wwas not 


put without day, notwithitanding the freſh ſuit. Br. Certificate 
de Eveſque, pl. 6. cites 38 E. 3. 31. but cites 40 E. 3. 26, 
contra; for there the parol was put without day; for the b;/bþ 
ſhall not be appointed any day certain to certify. 

3. Upon iſſue of general baſtardy in ae, the Court made writ 
to the biſhop to certify, returnable at the next ſeſſions. Brooke ſays, 
and ſo ſee that in aſſiſe they give day certain to the biſhop to cer- 
tify. Contra it is in other caſes. = Certificate de Eveſque, pl. 28. 

ites 43 Af, 11, and 43 E. 3. 26. 
CITES 43 Al, II, and 43 E. 3. 2 55 3 
Fol. 591 


(B. a) By the Law Spiritual. Certificate of Biſhop. 


— — 
Flow it ſhall be made. Sce Excom- 


LI. I writ of dowwer, upon an iſſue of ne unques accouple in law- P. 305. b. 
ful matrimony, if a writ iſſues to the biſhop to certify, &c. iich. 23 & 
and he certifies that the baron being of 11 years 10 months and 14 Eliz. 
20 days of age, and the feme being 16 years of age, inter-married in S: G.. 
facie ecclefiz, the one with the other, and ſo they were accoupled in 
lawful matrimony ; this is not a good certificate, becauſe it does and nor to 
not gige à full anſiuer to the writ whether they were accoupled in 2 =_ 
lawful matrimony. D. 14 El. 313. 92.] ith far this 


Court cannot adjudge of the ſpecial matter, but it appertains to their law to determine it. S. C. cited 
per Cur. Cro. E. 789. in caſe of Baker v. Rogers. (But if he certifies preciſely or poſitively in 
the beginning, and ſuper- odds bis reaſon, it ſeems ſuch certificate is good.) 


Fa. But if upon ſuch writ the biſhop certifies, that he has made bs 2 b, 
diligent inquiſition of the matter, by which he has found, by lawful 3 * 
proof, that the feme at ſuch a place in certain was accoupled in lawful EA. a re- 
matrimony to the ſaid baron mentioned in the writ z this is a good wa Rn 
certificate, though it was objected that he ought to have certified * 
his proper opinion, and not the inquiſition only; for he has cer- bihop. 
tified as much as the writ required in effect. D. 22 El. 368. 48, 49. 1 
Adjudged.] | © LR caſe is in 
Ld. Dyer, if the ſpiritual court will certify the ſpecial matter upon a certificate of matrimony ot baſtandys 
Ec. it is not good z but they ought to certify preciſely the one way or the other j for the temporal court cannot 
Judge of that ſpecial matter, but it belongs to their law to determine it, C ro. E. 789. Mich. 42 & 
43 Elia. C. B. in caſe of Baker v. Rogers, "= . 10 


$5 | Trial, 


In dower an iſſue was joined upon ne wngues accouple in loyal matrimony, and a writ awarded to the 
biſhop. He returned the evidence before bim to prove the marriage, which appeared ſufficient ; but did 
wot poſitivrely return that the parties were lawfully married. On motion for judgment upon this re- 
turn, the Court refuſed it; and faid, it might be moved again, upon giving notice of the motion, that 
the other fide might have an opportunity of diſputing the ſufficiency of the return. Note, The return 
was afterwards amended, and the fact certified initead of the evidence, and the plaintiff had judgment. 
Barnes's notes. in C. B. 1,2, Mich. 7 G. 2. Eaſterby v. Eaſterby. 


This certif- [3- [$9] In writ of dower, if the iflue be, whether ſhe was ac- 
coupled in lawful matrimony, and the biſhop certifies that Ge was 
et quod thori a ; g : 3 5 

& menie accdupled in vero matrimonio fed clandeſtino, this is a good certificate; 
participe- for if the was accoupled in vero matrimonio, this was in lawful ma- 
dee. trimony. Hill. 9 Car. B. Regis, between WickHam Axp Cos- 
rant uſguead FORD, adjudged in writ of error, it being aſſigned for error. In- 


mortem of 3 | 
3 tratur Mich. 8 Car. Rot. 66. 


which proves that they continued as huſband and wife during his life, and it is not now to be queſtioned. 
And though it was alleged for error, thac there was neither day nor place of the marriage mentioned in, 
the diſhop's certificate, yet it was held good becauſe it is not iſſuable, the certificate being concluſi ve. 
ro. C. 351. pl. 16. S. C. by name of Wickham v. Enfield. | g | 


LA. If a writ iſſues to the biſhop, whether the plaintiff was 
baftard or mulier, and the biſhop certifies that his father eſpouſed his 
mother in lawful matrimony, after aubeſe eſpouſals the ants an born, 
and the eſpouſals continued all their lives, this is a good certificate, 
though he has not certified fully mulier, and there may be a divorce 


after their death. (But it ſeems it ſhall not be intended.) 


: 43 Af. 11. Adjudged.] - 
£ 56 J [5. So in affiſe, if the tenant ſays, that A. the father of the plaintiff, 
| took B. to wife, and had iſſue the plaintiff, and after they were di- 
vorced, and fo the plaintiff a baſtard; to which the plaintiff ſays 
that he is a mulier. Upon which a writ is directed to the biſhop, 
who certifies that ihe plaintiff was born in lawful matrimony, with- 
out certifying that he is fully mulier; and though the tenant has 
acknowledged in his plea, that there was a matrimony, and that 
the plaintiff was born therein, yet becauſe if there was a divorce, 
then, it never was a lawful marriage, the certificate aforeſaid is 
„Which .certifies that he was born in lawful matrimony. 
43 AMT. 43. Adjudged.) 
[6. Upon the iſſue of baſtard or not, if the ordinary certifies that 
the plaintiff was mulier, prout per inquiſitionem invenit, this is good, 
without certifying generally legitimus. 3 H. 6. Baſtardy, 2.] 

I [7. If a biſhop certifies a plenarty, ſcilicet, that the clerk was ad- 
matted and inſtituted, and does not ſay inducted, yet this is good; 
for the church is full againft a common perſon by the inſtitution. 
D. 4 El. 217. 62. Adjudged.] 

Br. Certifi- $8, In aſſiſe they were at iſſue upon baftardy and mulierty, and 
ee biſhop, upon writ to him directed, certified that the defendant was a 


27. de, biflard ; and the inderſement was, that A. mother of the defendant, 


S. 3 abſented herſelf from her huſband ; We 3 
— 1 defendant aforeſaid was begotten by M. K. a clerk, and fo omnino 
E. 3. 14. and @ baſtard. And becauſe he was a baſtard in the certificate, they 
ſeems robe had no regard to the indorſement, and the plaintiff recovered. 
Br. Baſtardy, pl. 35. cites 38 Aſſ. 14. | 


ſolved on this certificate, that the iſſue is a baſtard; ſor this is the effi of the certificate, and the 
, | addition 


ears, in which time the. 


A 
n 
* 


Trial. 56 


dation of the cauſe was ſuperfluous; by all the Juſtices of both benches. . 313. b. pl. 92. 
_— CASE, Cites 38 AA, nnd that the Court gave no regard to the indorſement; for the writ 
commanded the biſhop to certify per literas ſuas patentes & clauſas, and conſequently what was returned 
upon the back of the writ was ſurpluſage or nugation, and not effectual. 


9. The biſhop of York, in arino 5 & 6 E. 6. certified in the P. 237- pl. 


late court of firſt- fruits and tenths by theſe words, adhibuimus 
omnimodam diligentiam per ſub-collefores naſtrot, per totam dioceſim 
Eborum, & comperimus J. C. vicarium de Gargrave, recaſantem 
ſelvere ſubſidia vicarie ſue qui nullo modo metu pœnarum hujuſ- 
modi produci potuifſet ad ſolutionem ſubſidii predict” fed perſeve- 
rans in obſtinatiori ſua malicia, &c. Quere, if by this certificate 


the vicarage be void or not. D. 116. pl. 69. Paſch. 2 & 3 Phil. 
& Mar. Anon. 


tents, ipſo facto, as if by death of the incumbent. See 26 H. 8. cap. 3. 


(C. a) By the Spiritual Law. Certificate, What 


ſhall be a good Certificate. 


Li. FF it be ſent to the ordinary to try whether one of the par- 
ties was accoupled in lawful matrimony, &c. it is no good 
certificate for the ordinary that he can do nothing, by reaſon of an in- 


 hibition come to him out of the Arches ; for he ought not to ceaſe 


the commandment of the king for any inhibition. 39 E. 3. 20. 
Adjudged.] 


29. Paſch. 
7 Elis. 
Anon. favs, 


that of void - 


ance, by 
refufal xo - 
pay the 
tenth, the 
act ſhews 
plainly that 
it is as void 
to all in- 


Fol. 592. 


Br. Certifi- 
cate d'E- 
veique, pl. 
12. cites 

S. C. per 
Curiam, and 
therefore a 
ficul alias 
iſſued, —- 


Br. Ordinary, pl. 14. cites S. C. — Br. Return de Brief, pl. 112. cites S. C. 


Fo : 


(D. a) What ſhall be good Certificate for Collateral 
Reſpecł. N 


Lr. IF a writ iſſues to the biſhop to certify if J. S. be a baftard, 

if he makes a certificate, yet if he does not ſend back the wwrit 
which comes to him to warrant the certificate, it is not good. 
41 Aſſ. 29. Adjudged.] 


(53-3 


Br. Certifi · 
cate d E- 
veſque, ple 
19. cites 
SV 
Er. Retorn 


de Briefs, pl. 8 1. cites 8. C,—— Where the van, finding the biſhop intended to certify againſt ber, 
got awvay the writ by firatagem, and then the defendant, whom ſhe ſued, rock out anzther writ, (which he 


might do upon motion or notice to the plaintiff,) be upen that bad à certificate. 2 Jo. 


26 Car, 2. C. B. Smith v. Smith. 


(2. If a writ iſſues to the guardian of the ſpiritualties to try baſ- 


tardy, this is to be certified in the name of the guardian of the ſpiri- 
Fualties. 41 Aff. 29. Adjudged.] 


38. Paſch. 


Br. Certi- 
ficate de 
Eveſque, pl. 
19. cites 


S. C, ——Pr. Retorn de Briefs, pl. $1. cites 8. C. 


(3. If a writ iſſues 7 the archbiſhop, guardian of the ſpi rituelties, 
fede vacante of the biſbopric of Coventry and Litchfield, to certify 
whether A. was ever accoupled in lawtul matrimony, and he re- 
turns that Dofor Babington, his commiſſary of Coventry and Litch- 
fold, had inquired, Sc. this is not a good return, becauſe dele- 
b) gata 


* 


e 


. K 22 


* 
* A roy moe 6 
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37 Trial. 
Fal proteins non poteſt delegari ; but the return ought te be in the 
name of the archbiſhop himſelf. Tr. 7 Ja. B. Fultams's cast, per 
= os 


(E. a) For whom the Certificate ſhall be /aid to be 


made. 


Br. Baftzr- I. FF the iſſue be in an aſſiſe whether the tenant be a baſtard 
„ $3 or a mulier, and this is ſent to the ordinary to be tried, who 
Brooke ſays, certifies that he is a baſtard, and fhews the manner how ; by which 
and ſo ſee it appears, upon the certificate, that he was born in eſpouſals, and fo a 
5 mulier by our law yet becauſe the biſhop ſaid before, that the 
=o regard ts tenant is fully baſtard, this is to be taken a certificate againſt the 
e manner tenant. 39 E. 3. 14. Adjudged. 38 Aſſ. 14. Adjudged ſame 


er cauſe of 
the certifi- caſe. J ; 
cate, but only to the effect thereof, which was that the tenant was a baſtard. Br, Certificate de 
Eveſque, pl. 27. cites 38 Af. 14. S. P. and the reaſon given was, that the wife went away from her 


huſband, and was 7 years with the adulterer; but did not ſay whether the baron was infra quatuor 


| maria or not, and by this he is baſtard dy the law, but otherwiſe by the common law. 


"> | 2 hs | 

+ The wrd (E. a. 2) * [ſues Good. Upon what being taken, 
vers appli. And Notes and Rules concerning them. 

p hack in | 1 8 

but in e 1. IN covenant the iſſue was taken upon all the covenants ſeparately, 
Cale it is ta- if they were performed er not. Contra in debt upon an obliga- 
—— tion for performance of covenants, the iſſue ſhall be upon one point 


er depending only for the entire penalty. Br. Covenant, pl. 33. cites 26 E. 3. 


a fait 


whereon the parties join, and put their cauſe to the trial of the jury, and is in effect of a cauſe preceding, 
as the point referred to 12 men in the effect of pleading or proceſs. Heath's Max. 75. 
It is a fingle, certain, and material point iſſuing out of the allegations and pleas of the plaintiff and de- 
cenſifling regu/arly upon an oftrmative and negative, to be tried by 12 men. Co. Lit. 126. a. 


2. Iſſue may well be taken upon preſcription in afſhſe. Br. 
Common, pl. 43. cites 30 Aſſ. 42. | 

3. Ifſue was awarded good, whether the defendant ought to chant 

at D. er elſaubere fer the ſoul of M. N. and he faid, that he had chanted 

ſecundum formam chariz ; and iflue awarded good, without ſaying 

where he chanted ; for the deed is at D. or elſewhere. Br. Iſſues 
Joins, pl. 64. cites 41 Aſſ. 3. | 

4. Iſſue was tendered in ſcire facias to execute a fine levied to J. 

and V. his fon where he had two ont of the name of W. if the in- 

| tent of the fine was that W. the eldeſt or W. the youngeſt ſhould 

+ Orig. is have it, but + it does not appcar if the iſſue was received; for per 

(en Fe) Finch. intent does not lie in averment. Br. Iflue Joins, pl. 4). 
cites 47 E. 3. 16. | | 15 

5. In affiſe of 100 acres of land, if the tenant ſays, that the land put 

in view is but 40 acres, and pleads in bar, the plaintiff may make title 

to the 430 acres, and pray the aſſiſe of the reſt ; but the quantity will 

not make iſſue, as it is faid there in the end of the caſe; but it is 

only a ſaying. Br. Trayerſe per, &c. pl. 323. cites 8 I. 6.11. 

| 6. When 


hd A ©. f WY wy nm PC, 


" and bag 


Trial. 


5. When all is confefſed and avoided, iſſue cannot come upon the 
time, as it ſeems. Br. Departure de ſon, &c. pl. 30. cites 
11 E. 4. | 

7 An idue being taken generally refers to the count, and not to 
the writ. Co. Litt. 126. a. 

8. As in an account, the writ charges him generally to be his re- 
ceiver. The count charges him ſpecially to be his receiver by the 
hands of T. The 2 pleads that he wvas never his receiver in 
manner and form, &c. This ſhall refer to the count ſo as he 
cannot be charged but by the receipt by the hands of T. 
Co. Litt. 126. a. 

9. A ſpecial iſſue muſt be taken in one certain material point, 
which may be beſt underſtood and beſt tried. Co. Litt. 126. a. 

10. A man leaves his wife enſeint 201th child. Iſſue ſhall not be 
taken, that ſhe was not enſeint by her huſband at the day of his death; 


for filiatio non poteſt probari. But the iſſue muſt be, whether ſhe 


was enſeint at the day of his death. Co. Litt. 126. a. 
11. No ifſue can be taken after a judgment quod eat inde fine die. 


Cro. J. 126. pl. 13. Trin. 4 Jac. B. R. Harold v. Cloſworthy. 


12. In a prohibition upon a ſuggeſtion of unity of poſſeſſion in the 
abbey of the rectory and lands, &c. and that they came to H. 8. by the 
diſſclution of the abbey, and afterwards the rectory and lands were 


ſevered, and the grantee of the rectary libelled againſt tige grantee of the 


lands for tithes, The defendant in the prohibition pleaded for a con- 


ſultation, that at the time of the diffolution, and time out of mind, 
the lands were demiſed for years, and all that time the ſaid farmers 


paid tithes. The plaintiff demurred, and judgment was given for 


the defendant in C. B. But in error brought in B. R. the whole 
Court held the plea for conſultation ill, it being too general, and no 
iſſue could be taken upon it, and ſo the judgment was reverſed. 
Jo. 412. pl. 6. Mich. 14 Car. Broadhead v. Lewis. 

13. The ifſue was joined upon a disjunfive, as pay or cauſe to be 
paid, and put in iſſue, and held to be well enough. Hard. 19. 
pl. 3. Mich. 1655. in Scacc. in caſe of The Protector v. Wyche, 
cites 24 Car. B. R. INN and FREviL's caſe. | 

14. Information, ſetting forth, that at Graveſend in the county of 
K. on ſuch a day and year, in ſuch a veſſel then and there riding, 
J. S. ſeiſed 2061. in gold from certain perſons unknown, then and there 
paſſing, or upon their paſſage in a certain ſhip from Ratcliff in Mid- 
dleſex to parts beyond the ſeas; the defendant claimed property, 
and pleaded that no gold wwas found in * veſſel by [upon] any paſſin 
or in their paſſage from Ratcliff, Fc. pon iſſue joined, a Lerdick 
was found for the Protector; and it was moved in arreſt of judg- 
ment that the iſſue was ill, becauſe taken in the digunive, (viz.) 
paſſing or in their paſſage ; but adjudged that the iſſue was good, be- 
cauſe the parts of the diqſunctive propoſition are ſynonymous. Hard. 16. 


Mich. 1655. in the Exchequer, The Protector v. Wyche. 


15. No iſſue can be or ever was taken upon a potleiſion only, 


{viz.) poſſe ffronatus vel non; per Cur, Carth. 445. Paſch, 10 W. 3. 
B. R. in caſe of Silly v. Dally. 5 


16. In 


41 E. 3. 11. 
b. 


[ 59] 


39 


. P. 
Brown's 
Anal. 10. 


[6] 


Trial, 

16. In covenant defendant did not plead in time, but afterwards 

agreed to plead an iffuable plea; and he pleaded nen infregit, con- 

ventionem generally. The Court faid, that this is not an iuable plea ; 

for that is, ſuch a one as will be good at all events. Barnard. 
Rep. in B. R. 156. Paſch. 2 Geo. 2. Sole v. Waller. 


(E. a. 3) Iſſues. Affirmative and Negative. Neceſ- 
fary in what Caſes to make an Iſſue. 


I. JSSVE Hall be always joined upon a negative after an affirm- 

ative alleged before, or upon an affirmative after a negative 
alleged before; for ifſue ſhall be always upon an affirmative and a 
negative, and not upon two aſſirmatives, l/s in ; abr caſe, Br. 
Iſſlues Joines, pl. 5 1. cites 11 H. 4. 70. 

2. In a/jiſe, the one faid that it was the land of a prior dative, 
and removeable, who after the leaſe made to the plaintiff of the land in 
plaint, was removed, &c. And the. other ſaid, that he wwas a prior 
perpetual, and did net ſay that there was a covent and common ſeal, 
But it ſeems there that the iſſue is not good for the other cauſe ; 
for it is upon two affirmatives, and therefore he Hall /ay that 
perpetual, and net removrable. Br. Iſſues Joines, pl. 27. cites 


43 A. 4. 


3. Account as receiver of the plaintiff ; it is no plea that he 
received them for J. S. without ſaying that he was not the re- 
ceiver of the plaintiff, prout, &c. Br. Iſſues Joines, pl. 51. cites 
11H. 4. 79. | | 

4. In treſpaſs, the defendant ſaid, that it was the franktenement 
of J. N. who leaſed to him at will ; judgment, &c. and the plain- 
tiff ſeid, that it was his franktenement ; and no plea, without 
faying, and not the franktenement of J. N. For it is not a per- 
fect iſſue without a negative. Br. Iſſues Joines, pl. 10. cites 
11 H. 4. 90. | | x 
5 · Diſceit fer ſelling of corrupt wine ; the defendant ſaid, that at 
the time of the ſale it was ſufficient and able; and this is no iſſue, 
awithout ſaying that it was not corrupt, prout, &c. and there- 
fore the defendant ſaid accordingly. Br. Iſſues Joines, pl. 55. 
. 

6. Treſpaſs againſt 7. D. of F. who ſaid that he was abiding at 
D. the day of the writ purchaſed ; and no plea without ſaying, and 
not at F. per Cur. For iſſue ſhall be always upon a negative; 


quod nota. Br. Iſſues Joines, pl. 17. cites 19 H. 6. 1. 


7. In treſpaſs againſt three, the one defendant ſaid, that the one of 
his companions was dead the day of the writ purchaſed ; judgment of 
the writ. And the other ſaid, that he wwas alive the day of the writ 
prift; and no plea, without ſaying that alive, Cc. and not dead, 
Br. Tues Joines, pl. 17. cites 19 H. 6. 4. 

8. In caſe of Ie leaded, he ſhall ſay that he is mulier, and 
not baſtard. Br. Ifiues 3 pl. 17. cites 19 H. 6. 4. | 
9. So in caſe of villeinage pleaded, he ſhall ſay that frank, _ 


. 
1 


Trial. 


of frank ęſtate, and net wvillein; and ſo he did accordingly in treſ- 
pals. Br. Iſſues Joines, pl. 7. cites 19 H. 6. 11. 

10. Tus negatives ſhall not be ſuffered; as where A. is bound to 
pay to B. 20l. at H. before AMichaelmas ; and he ſays that he was 
there in the vigil, from the fourth hour till the feaſt, ready to pay, and 
B. did not come there to receive it; there it is /ufecient for B. to ſay 


that he ⁊uas ready at H. ſuch an hour before the feaſt, without traverſe, 8 


abſque hoc that A. was there to pay; for there ſhall be no traverſe 
for there is a negative of the other part. And fo ſee the iſſue 
joined upon an allirmative, where a negative was alleged before. 
Br. Traverſe per, &c. pl. 155. cites 36 H. 6. 15. 

11. In deb? by J. N. executor of the teſtament of R. the de- 
fendant ſaid that R. made J. N. and H. his executors, which H. 
is in full life at N. in the county of E. And the other aid that he 
died at London ſuch a day and year before the purchaſing of the writ ; 
this is no plea, without traverſe that he is not alive; for here are 
two affirmatives, which cannot make an ifſue without a traverſe, 
or a negative of the firſt affirmative, or by confeſſing and avoid- 
ing of it; quod nota bene. Br. Traverſe per, &c. pl. 166. cites 


39 H. 6. 49. 


60 


Br. Condi. 
tions, pl. 91. 
Cites 8. C.— 
Br. Traverſe 
per, &c. pl. 
314. Cites 
C.— 


Br. Iflues 


Joins, pl. 24. 
cites S. C. 


So in ſcire 
facias upon 
a judgment 
of 1000 1. 
by an admi- 
niſtrator, 
the defend. 
ant pleaded 
that ſuch a 
day before 
adminiſtra 
tion granted 
to the plain- 


tif, it <vas granted to J. N. whs is fill alive at D. and concluded in abatement ; the plaintiff re- 
fliad, that F. N. died, Sc. and concludes to the country ; and upon demurrer, it was infifted that he 
ought to have traverſed abſque hoc, that he was alive; for though it contradicts the declaration, yet 
an apt iſſue is not formed without an affirmative and a negative; and ſo faid the Court. Vent, 213. 


Trin. 24 Car. 2. B. R. Forteſcue v. Holt. 


Two aifirmatives ſhall not make an iſſue unleſs it be le rhe iſue ſpruld nat be tried. Co. 


Litt. 126. a. 


But ſometimes an iſſue may be taken upon two affirmatives without a negative, as in debt againſt an 
executor, who pieads plene adminiſtravit; to which the plaintiff replies, that the defendant hath aſſets, 
upon Which iſſue is joined, So where iſſue is joined upon a writ of 11igh1t of advowſon, whether the 


vouchee or demandant hath better right. Brown's Anal. 10, 


12. Where the tenant anſevers in the negative, as non-tenure, or 
in præcipe againſt two, the one tates the intire tenancy, and wvouches 


Contra 
obere the 
tenant an- 


abſque hoc that the other any thing has; in thoſe and the like fers in 


caſes the demandant may maintain his writ in the affirmative 
without traverſe; for traverſe ſhall not be upon traverſe: and 


the affirma- 
tive; there 


the demand 


if the one traverſes, it is ſuſſicient. Br. Traverſe per, &. at ſpall an- 


pl. 130. cites g E. 4. 36. 


ſtoer c 


2 negatives 


Br. Traverſe per, &c.. pl. 130. cites 9 E. 4. 36. 
As the tenant pleads jointerancy with a ranger, judgment of the writ, the demandant ſhall ſay that be 
is jole tenant, as the writ ſuppoſes, ab/que Hoc that the firanger any thing bas. Br. Traverſe per, &c. 


pl. 130. cites 9 E. 4. 36. 


And ſo ſee where a negative goes before," the affirmative ſutjequeut ſhall make a perfect iſſue, Br. 


— 


Traverſe per, &c. pl. 1 30. 


13. An iſſue ſhall not be taken upon a negative pregnant, which 
implies another ſufficient matter, but upon that which is ſingle 
and ſimple; as ne dona pas per le fait implies a gift by parol; 
therefore the iſſue mult be, ne dona pas nde & Jorma. Co. 
Litt. 126. a. | 

14. An iſſue | 
aftirmative after it. Co. Litt. 126. a. | 
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Trial. 
15. Some iſſues are good upon matter affirmative and negative, 


albeit the affirmative and negative be net in preciſe words. 


Co. Litt. 126. a. 


a good iſſue, though it be not an expreſs negative; per Roll Ch. J. Sty. 211. Paſch. 1649. in 
cate of Jennings v. Lee. 


®* 2 Barnard, 
39. Mich, 
5 Geo. 2. 
in the caſe 
of Bua- 
DEN Vo 
Towxrinc, 


16. As in debt for rent upon a leaſe for years, the d:fendant pleads 
that the plaintiff had nothing at the time of the leaſe made ; the plaintiſſ 
replied that Fe was ſeiſed in fee, &c. This is a good iſſue. Co. 
Latt. 126. a. 

A negative may "ot inquired, as not guilty in treſpaſs, ne un- 
ques ebe in lawful matrimony, & de hoc, & c. without ſaying, 
quod fuit accouple, &c. Per Manwood Ch. B. And Walmſley J. 
agreed, that thoſe general negatives might, but that upon an ſue 
ariſing in à replication upon a negative, it is otherwiſe. Sav. 64. 
pl. 136. Paſch. 25 Eliz. in caſe of the Queen v. Lord Berk- 
ley & aP. 

"1 Aſſumpſit, &c. for 1001. the Abend blends that he gave 
the plaintiff a bond for the ſaid 100]. The plaintiff evlied and 
maintained his declaration, and traverſed that the defendant gave him 
a bond, &c. and concluded to the country, & pred, defendens fimiliter ; 
and fo to iſſue. The jury found that the defendant did not give 
the bond for the ſaid 1o0]l. And thereupon the plaintiff had 
judginent in the Exchequer ; but upon a writ of error brought, 
Popham and Anderſon held it to be error, and not remedied by 
the ſtatute, becauſe here was no ifſue joined; for that * cannot be 
without an afrrmative and a negative, whereof the one ought ts be 
directly contrary to the other ; and here the deſendant ſhould have 
rcjoined in the affirmative, viz. that he made the bond as he had 
pleaded it, et de hoc Pant ſe, &c. and the plaintiff ſimiliter. 


Te orts, that 2 And. 6. pl. 4. Mich. 37 & 38 Eliz. Roch v. Pat. 


the chief 


juſtice ſais, that upon looking into the old books, he believed it would be found, that an affirmative 
and negative is not always requiſite to the forming an iſſue; and inſtanced the caſe of partes finis nibi/ 


baburrunt. 


19. Aſſumpſit, &c. The father, in conſideration the plaintiff his 
ſon would pay ſuch a debt, for him, promiſed to ſuffer his land 721 
&:/cerd upon him, and /ets f2rth that he paid the money, &c. but that 
he did not ſuffer his land to deſcend. Upon demurrer it was 6bjefed 
that this was no good iſſue. Williams J. took a difference, where 
the caſe ariſing upon the aſſumpſit is in the affirmative, and 
where in the negative. In the firſt caſe, it ought to be averred in 
fat, that the land did deſcend ; but otherwiſe where in the negative; 
for there it is ſufficient to ſay that he did not ſuffer it to deſcend. 
And the whole Court agreed that a good iſſue may be taken upon 
this plea of non permiſit; and judgment for the plaintiff, 
2 Bulſt. 18, 19. Mich. 10 Jac. Gray v. Gray. | 
20. In treſpaſs, the defendant pleaded an accord betaveen the plain- 
tif and A. S. of the one part, and the defendant and others of the other 
4 that the ſaid defendant ſhould pay to the plaintiff, and the ſaid 

A. S. in 1 F the ſaid treſtaſs, fo much money which he had 


Hs 


AQ 


Trial. 


paid. The plaintiff rep/ied there was no ſuch accord belausen him and 
the defendant as the defendant alleged; which iſſue was found for 
the plaintiff, But upon a motion in arreſt of judgment, it was ad- 
judged that here was no i ue joined, becauſe the negative ought ts be as 
broad as the affirmative, which this was not; for here the affirm- 
ative is of the plaintiff and A. S. but the negative is of the plain- 
tiff only; and therefore it is no negative and athrmative. Roll. 
Rep. 86. pl. 25. Mich. 12 Jac. B. R. Carpenter v. Starr. 

21. If one fays, that nt only G. hath been at ſuch a place, but 
alſo H. it is without doubt a plain affirmative that both have been 
there; per Jones J. Mar. 55. pl. 83. Mich 15 Car. in caſe of 
Hicks v. Webb. 

22. In covenant, the plaintiff aſſigned ſeveral breaches in net re- 
pairing, The defendant pleaded non infregit conventiones. Adjudged 
that b negatives cannot make a good iſſue, and the breach is in 
non reparando; and therefore non infregit, &c. cannot be good. 


3 Lev. 19. Paſch. 33 Car. 2. C. B. Pitt v. Ruſſel. 


(E. a. 4) ue taken on one Point only, where there 
are ſeveral, 


I. CFRESPASS. Leaſe is made upon condition, and depended upon 
= ſeveral points in the disjunctive, that if the plaintiff cuts 2500, 

or fails in reparations, or does not pay the rent, &c. that the plaintiff may 
re-enter ; there the leſſor ſhall allege only one point of breach, and 
iſfue ſhall be upon it, and not upon ſeveral breaches ; quod nota. 

Br. Iſſues Joines, pl. 57. cites 38 E. 3. 33. 

2. Debt upon indenture of 1001. which was of ſeveral covenants, 
ad quas conventiones perimplendas the defendant obliged himſelf in fool. 
by the ſame indenture of covenants ; and he pleaded that he had perform- 
ed all, and ſhewed what and how ; and there the plaintryf Hall ay by 
orote/iation that he has not performed ſame, and for plea that he has broken 
ſuch covenants and fheawed certainly ; for in debt the iſſue foa!l not be 


joined, but upon one covenant, be it for debt by obligation, or by in- 


denture, Contra in action of . covenant, Note the diverſity. Br. 
Iſſues Joines, pl. 52. cites 9 H. 6. 18. and 14 H. 4. accord- 
ingly. | 

4 In debt upon an obligation, the defendant ſaid that it is 
indorſed, with a condition that if he find to F. S. till 21 years, 
meat, drink, and apparel ſufficient, that then, &c. And he faid 
that he found him ſufficient meat, drink, and apparel during the 
time at D. and held a good and ſuſſicient plea, notwithitanding 
that he did not ſhew what meat, drink, and apparel he found. 
Per Keble, he did not find ſuffici:nt apparel during the time 
aforeſaid, and durſt not take iſue upon all the points for the 
doubleneſs, but / i ſſue upon the whole time. And good per Cur. 
Quod nota. Br. Conditions, pl. 138. cites 12 U. 7. 14. 

4. Debt was brought en two binds, The defendant pleaded 


nen ſunt fucta, or per minas; and adjudged good by one plea. 
Noy, 232. Denton's cafe. 


F 2 F. Cale 
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Cro. 4 5. Caſe, &c. on two ſeveral promiſert. The defendant pleaded 
S Fer non afſumpſit as to both, et de hoc ponit ſe ſuper patriam, but 
| 8 did not put them ſeverally in iſſue; yet this was held well. 


* 8 Cro. J. 544. pl.,4. Mich. 17 Jac. in Cam. Scacc. Heath v. 
or . Dauntley. 
Willes. The caſe of Cro. J. 544. was cited per Cur. as to this point. Side 333. pl. 17. Paſch. 


19 Car 2. B. R. in caſe of Palmer v. Lawton, 


6. If there are 2 or 3 things in a declaration upon which an iſſue 
may be joined; if an iſſue be joined on any of them, it is well; 
per Roll Ch. J. Sty. 150. Mich. 24 Car. Jennings v. Lee. 

7. Quantum meruit for goods ſold and delivered. The de- 
fendant pleaded infancy in bar, The plaintiff replied that parcel of 

. 'the goods for which he had declared, were for neceſſury cloaths of the 
infant; and the refedue was for meat and drink, The defendant 

L 63 ] rejoined, that parcel wvas not for neceſſary cloaths, and that the reſidue 
was ust far meat. and drink, & de hoc ponit ſe ſuper patriam. And 

upon a demurrer to this rejoinder, it was objected that the de- 

fendant ought to put theſe allegations ſeverally in iſſue. Sed 

non allocatur. Lutw. Rep. 229. Trin. 11 W. 3. Swinburne 


N v. Ogle. 
* General (E. a. 5) * General or Special Iſſues, what are. 
ues u re 
coatrived in 
ſuch words 1. ENERAL iſſue is, where the defendant makes a ſhort 
= ONE and peremptory defence to the plaintiff's declaration, and 


proper to . . , . 
deny the is always in the negative; as nan afſumpfit to an action upon the 


—_ oy caſe, nil delet to an action of debt, and the like. Heath's 
in e- | 

claration ; Max. T5. 

thus, if a charge was of treſpaſs, the general iſſue was, that the defendant was nat guilty, if he were 
charged with the debt, that he cwo-d noting ; if it were on a ſpecia/ty, he admitted the debt, unleſs he 
deni d the deed, becauſe the ſeal continuing it muſt be diſſolved eo ligamine, quo ligatur ; for there was 
that credit given to the folemnity of the ſeal, that he could not ſay he did not owe, when it appeared 
by the acknowledgment of the ſeal that he was indebted. But if the debt were on fimple contract, then 
he miglit plead that he ov:d nothing, becauſe it did not appear by the ſeal that there was any debt con- 
tinuing. G. Hiſt. of C. B. 47, 48. 


2. A ſpecial iſſue is, that, where ſpecial matter being alleged 
by the defendant for his defence, both parties join thereupon, and 
ſo it goes either to a demurrer, if it be qugſtio juris, or to a 
trial by the jury, if it be gue/tio facti. Heath's Max. 75, 76. cites 
4 H. 8. 3. Nov. Lib. Intration verbo Iſſue, & 18 Eliz. 12. 

3. It was agreed that the general iſſue in a replevin for goods 
taken, is non cepit ; and this for an officer to plead, or others. 
Clayt. 107. pl. 183. April. 8 Car. before Whitfield J. Elias 
Hanſon's caſe. | | 

4. Saluet ad diem is no general iſſue; but becauſe it is an 
ordinary plea, the clerk does not make up a paper book of it; 

| 0 Sir Samuel Aſhtree. 12 Mod. 44. Trin. 5 W. & M. B. R. 
on. | 

5. The plea of non afſumpſit infra ſex annes, is a ſpecial iſſue. 


I2 Mod. 103. Mich. 8 W. & M. B. R. Brent and Edwin. 
1 | 6. Levied 
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6. Levied by diſtreſs is a ſpecial plea; and fo is nil debet ; per 
Holt Ch. J. 12 Mod. 330. Mich. 11 W. 3. B. R. in cafe of 
the King v. Speed. | | 

7. Riens arreare is the general iſſue in an avowry. 12 Mod. 354. 
Paſch. 12 W. 3. B. R. in caſe of Horn v. Luines. 


(E. a. 6) What Plea amounts to the General I ſue, 
and ſo not good, 


1. * trover and converſion, the defendant pleaded a ſale in mar- 
ket, and fo juſtified the converſion; but held not good, be- 
cauſe it amounts only to the general iſſue. Cro. J. 165. pl. 3. 


at IT , N . 1 . _ 
— 2 * 1 n n a , dh aria „ e 
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Trin. 5 Jac. B. R. Johns v. Williams. A 
2. In trover the defendant pleaded, that before the plaintiff ſuggeſt- Cro. J. 319. 4 
ed that the goods came to the defendant's hands, one S. A. was poſſeſſed Pl. 3. 3 1 
thereof, and /o/d them to the defendant, but kept them in his own m—_ oy AM 
hands, and afterwards fold them to the plaintiff ; and fo the plaintiff | 4 


was poſſeſſed, and afterwards loft them, and they came to the defend= L 64 J 
an' hands, who converted them as it was lawful for him to do; 
it was held no good plea, becauſe it amounted to the general iſſue. t 
Brownl. 5. Trin. 10 Jac. Rot. 3558. Auſtin v. Auſtin. 
3. In trover in converſion of 20 hogſheads of cyder in London, 
the defendant pleaded bailment of them to him to re-dehiver to ancther in 
the county of Oxford, to fpend in his houſe, abſque hoc, that he converted 
them at London, or elſewhere out of the county of Oxford ; upon de- 
murrer it was adjudged ill becauſe it amounted only to the ge- 
neral iſſue. 3 Bulſt. 209. Trin. 14 Jac. Phillips v. Wicks. 
4. Caſe upon a promiſe made by F. S. the defendant's father, to 
pay 101. yearly to the plaintiff if he ſhould marry J. S.'s daugh- 
ter, and alleged that he did marry her; the defendant pleaded that 
the promiſe was conditional, viz. if the ſuid J. S. gave him 1000l. in 
marriage with his daughter, then if he married the daughter he 
promiſed, &c. but that F. S. had not given him loool. abſque hoc, 
that he promiſed modo & forma; this upon a demurrer was held 
ill, becauſe it amounted only to the general iflue. 2 Roll, 
Rep. 350. Trin. 21 Jac. B. R. Barret v. Barret. 
5. If in zrover and converſion of goods a title is derived to them S. P. Godb. 
rom a ſtronger, this amounts only to the general iſſue; but 374.465 


* 
* n IO 
— 1A 4 . T 


pt p 2 a 4 i 4 * . 
Eur 8 33 re n 2 1 
\ 


bb 2 8 


eV 
£ 
- — 


0 e F 88 N 4; 6 
Nera FOR 2 AER IG a Sa off PER 2s 
q ty . 4 r 2 8 
— FS 8 — rr eee . der 2 Ot K 2 ITE 
Pn 3 8 2 ah 
"= FR £4 — III 4 8 


otherwiſe if derived from the plaintiff; per Doderidge J. Lat. 186. 4 
in caſe of Bellamy v. Balthorp. — 
N N Paint iq an 


defendant make title by the ſame perſon, then the plea is good. 


6. In zrover for two oxen, the plaintiff declared that he was Inall ac- 
poſſeſſed of them as of his own goods, and loſt them, &c. the es 
defendant juſtified that one S. was poſſeſſed of them as of his own goods, geeds, every 
and lift them, and at ſuch. a place and day he died, leaving the de- EI _ 
endant his executor, and gave colour to the plaintiff, who demurred, _—e 1 
© becauſe when he counts that the plaintiff was poſſeſſed of them only to the 

as of his goods, &c. and then the defendant ſays that 8. was general ii 


F 3 poſſeſſed ** unte. 
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4 cbs ta poſſeſſed of them as his goods, this amounts only to not guilty, 
title of Lat. 185. in the cafe of BELLAMuX v. BaLTHORP this caſe was 
lands. Lat. ſhewn to the Court by Serjeant Hendon, he being requeſted ſo to 
8 do as a cafe in which he was counſel. Mich. 2 Car. in C. B. be- 
ads of tween Styles and Snelgrave. | | 

Bellamy v. Balthorp. 


* 7. In træver of 20 load of grain in the ward of Cheap, Lon- 
S. C. azz don; the defendant jufified by a leaſe of the tithes of all grain in 
Judgment the pariſh of E. by force whereof he was poſſeſſed, that the grain 
Nun * grew in the ſaid pariſh, and he took them ſevered from the nine parts 
* for tithe, and was peſſeſed of them, and at E. aforeſaid lt them, and 
that F. found them and delivered them to the plaintiff to keep ſafely, 
by evhich the plaintiff TAS p5/[efjed of them till he in the ward 
of Cheap, &c. loſt them, and the defendant took them and converted 
them to his owvn wſe ; plaintiff demurred, becauſe the plea amounted 
only to the general iſſue. And judgment was given by the 

whole Court. Lat. 184. Mich. 2 Car. Bellamy v. Balthorp. 
Admitted 8. In an action on the caſe for common, plaintiff declared that 
. the defendant put his cattle on ſuch lands, fo that the plaintiff could 

Mod.166. net in tam amplo, Sc. mods, enjoy the ſame; the defendant pleads 
in the caſe fhat he put in his cattle rightfully, and that the plaintiff had ſufficient 
rare @ common ; and upon a ſpecial demurrer it was agreed that this plea 
Cave, amounted to the general iſſue; but the Court were all of opinion 
that where that yet the plaintiff had no cauſe of demurrer for that reaſon 
— ag alone ; for the defendant may well diſcloſe the matter of law 
matters of in pleading, which is much cheaper than to have a ſpecial 
law, the verdict, and that this is on the ſame reaſon of giving of colour; but 
. if the matter by which the defendant juſtifies be all matter of 
ſpecially, fact, and proper for the trial by jury, then the defendant “ ought 
Gu; where to plead the general iſſue. 2 Mod. 274. Mich. 29 Car. 2. C. B. 
f de Birch v. Wilſon. | 
general iſſue muſt be pleaded. 

L983 1] 

9. In caſe the plaintiff declared that the defendant exhibited a 
petition againſt him to the king in council, for erecting cottages in Kingſ 
evond-chaſe in Claucgſterſbire, and that he was compelled to appear at 
great expence, and was afterwards diſcharged. The detendant 
pleads, that the chaſe abus injured by erecting the ſaid cottages, by dig- 
ging pits, and by the plaintiff's making a warren there, &c. 
Upon a demurrer it was objected, that this plea amounted to no 
more than the general iſſue; for the queſtion is, whether the de- 
fendant had falſely charged the plaintiff before the king in council, 
which is only matter of fat, and therefore ſhould have pleaded not 
guilty. And the Court, except Allibone J. adviſed the plaintiff 
to waive his demurrer, and the defendant to plead the general 
Hue. 3 Mod. 166. Hill. 3 Jac. 2. B. R. Newton v. Cref- 
wick. 

10. In many caſes, though a man pleads a thing which may be given 
in evidence, yet this thall not amount to a general iſſue; as where 
the plea goes by way of confeſion and avoidance, as in trepaſs, where 
the defendant acknowledges the plaintiff to have good cauſe of action, 

| | unleſs 
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enleſs for the matter which the defendant has pleaded in his plea, and in 
ſuch caſe ſuch plea ſhall not amount to a general iſſue; per Holt 
Ch. J. Skin. 362. pl. 5. Mich. 5 W. & M. B. R. Reeves v. 
Pepper. 

11. In caſe upon a bill of exchange, the defendant pleaded, that after 
he had accepted the bill, he gave a bond in diſcharge there; and upon 
a demurrer it was objected that it amounted to the general iſſue, 
becauſe the debt on the bill being extinguiſhed by the bond, the 
defendant ought to have pleaded non aſſumpſit, and to have given 
the bond in evidence; and the Court feemed of that opinion. 
5 Mod. 314. Mich. 8 W. 3. Hackſhaw v. Clerke. 

12. In treſpaſs the defendant pleaded a right in the biſhop of 8. Skin. 674. 
by preſcription, to grant replevins in ſuch a manor, and that the 3 7 
horſe in queſtion was the horſe of J. S. a firanger ; that the plaintiff by 33 
cebit & imparcavit equum predict. and that by virtue of a replevin the of Hallet 
defendant took the faid horſe, &c. The Court held this plea no more . 
than the general iſſue, for it does not ſo much as admit a poſſeſſion S. C. ac- 
in the plaintiff ; for the taking and impounding gained no poſſeſſion cordingly.— 
to the plaintiff, but the horſe was thereby only in cuſtody of 1 
the law, and ſo ns colour of action in the plaintiff; otherwiſe per- cordingly.— 
haps if it had been cepit & detinuit. 1 Salk. 394. pl. 1. Paſch. 12 _ 
9 W. 3. B. R. Holler v. Buſh, RE 

Id. Raym, Rep. 218. S. C. 


16. In afſumpfit the defendant pleaded, that he had performed all The re- 
| po 


things an his part to be performed ; it was ruled that this amounts Pet _ 
only to the general ifſue. Salk, 394. pl. 3. Mich. 2 Ann. B. R. quere, be- 


Sen . L aylor. cauſe he 
4 lays. the 


aſlumpfit is admitted ; fo that this is but a diſcharge, 
1 | 3 [66] 
(E. a. 7) General Iſſue. Net neceſſary. In what e 


Caſes. 


1. CF RESPASS by a biſhop in a park, the defendant ſaid that he did 

it when the temporalties were in the hands of the king, abſque 
hoc that he ts guilty before; and a good plea, and ſhall not be drove 
to the general iſſue, by which he ſaid that he was guilty ſuch a 
day after. Br, General Iflue, pl. 66. cites 39 E. 3. 19. 

2. In debt againſt executor the defendant ſaid, that the teſtator gave 
to him all his good, except ſuch, & c. by which he took them, and to the 
reſt plene adntiniſtrauit. Caund. ſaid, all amounts to plene admini- 
ſtravit; and yet per Cur. the plea ſhall be entered, and he ſhall not 
be drove to the general iſſue for doubt of the intelligence of the 
laymen, Br. General Iſſue, pl. g1. cites 11 H. 6.35. 

3. In treſpaſs the defendant ſaid, that the plaintiff made his ſervants 
to put in the beaſle, and when he had notice he chaſed them out, judg- 
ment, &c. And a good plea, without being drove to the general 
iſſue; and the plaintiff faid that de fon tort demeſne, without ſuch 

cauſe ;z and the others e contra. Er. General Idue, pl. 58. cites 
21 H. 6. 39. | 
F 4 | 4. In 
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4. In treſpaſe of goods talen, the defendant ſaid, that J. N. vas poſe 


feffed and bailed 1s the defentant in another county, and commanded him 
fo tate them, ard be did it at D. in a foreign county, and re-delivered 
them le the ſaid F. N. Abſque hoe that he took them in the county in 
the writ; and a good plea, per Cur. and ſhall not be drove to the 
general iſſue, for otherwite he may 4% his evidence. Br. General 
Iſſue, pl. 77. cites 22 E. 4. 39. And concordat the fame 
year, fol. 19. | | 
5. In treſpaſs of beating his ſervant, the defendant may ay that he 
Was not. ervant of the plaintiff ; and {hall not be drove to the gene- 
ral iſſue. Br. General Iſſue, pl. 80. cites 5 H. 7. 3. 
6. The general iſſue is to be taken where a man hath not any 
colour. Le. 178. pl. 251. Trin. 31 Eliz. B. R. in Ward and 
Blount's caſe. 


(E. a. 8) General Iſſue. Good. In what Caſes. 


. ] N maintenance the defendant pleaded not guilty, & non allocatur, 
but all anfaver to the point of the writ ; and ſo he did, and 
ſaid that he did not maintain. Br. Iſſues Joines, pl. 16. cites 


| 8 H. 6. 36. | 
Al he may 


oy 2. Net guilly is a good iſſue in raviſhment of ward; for the writ 

ay that re - . . : . F N 

te pes. 3 & armis. Er. Iflues Joines, pl. 34. cites 2 E. 4. 6. per 
Br. Iffuzss Moile. | 
Joines, 


Pl. 34. Cites 2 E. 2 6. per Moyle. 


3. In an action of 7re/pafs for battery, not guilty is a good ifſues 
if the defendant committed no battery at all. Co. Litt. 282. b. 

Cro. E. 4. In caſe the plaintiff declared upon a cuſtem of the pariſh for the 
82 Ple 4+ parſen to keep a bull and a boar, for the increaſe of the cattle of the 
cordingly z inhabitants, &c. and that the detendant being parſon, and the plain- 
for mr vil tiff an inhabitant, &c. the defendant had not kept a bull nor bear for 
ge 4 years, ad damnum of the plaintiff. The defendant took the cuſtom by 
2 nepativer, protefiation, and for plea plended not guilty. Upon a demurrer the 
which can- plaintiff had judgment, becauſe where the offence is for a non. fea- 
fd any n fance, the * defendant ſhould not plead not guilty; but he ſhould plead 
more than in the oj/irmative, and ſñetu that he had dane the thing ; for the proteſ- 
e prope tation is not good to the cuſtom, which is the very ground and ſub- 
cites 32 Hf. ſtance of the action. Mo. 335. pl. 48 1. Trin. 36 Eliz. Yeld- 
6. 23. Put ng v. Fay. | | 


ia an action 
for mirfraſunce it is ber c e. 


5. In action upon the caſe, upon a motion in arreſt of judg- 
ment, it was held, that where a defendant pleads not guilty to an 
action on the cafe on a promiſe, it is not a good ifſue, nor amendable 
by any ſtatute, but in action upon the caſe for a deceit, or any aurong, 
it is a proper iſſue. Palm. 393. Mich. 21 Jac. B. R. Turner 
v. Turbervill. | 

6. In a/umffit, &c. the defendant pleaded nit guilty. f 

foun 


Trial. 


Hund that he. was guilty, and that he promiſed modo & forma, prout, 
&c. It was inſiſted in arreſt of judgment, that not guilty is no 
iſſue in this cafe. And the jury finding farther, quod aſſumpſit is 
void, becauſe it was not in iſſue; but per Windham and Twiſden 
only in court, this is cured by the verdict at leaſt. And by Wind- 
ham, not guilty is a good plea, and iſſue in aſſumpſit; for this is 


treſpaſs upon the caſe. And they gave judgment for the plaintiff, | 


Lev. 142. Mich. 16 Car. 2. C. B. Elrington v. Doſhant 


(E. a. 9) Pleas. What Pleas are Iſſues in tbem- 
8 ſelves. 


. 178 — are /ome negative pleas that are iſſues of themſelves, 

whereunto the detendant or plaintiff cannot reply no 
more than to a general iſſue, which is, et prædictus A. ſimiliter. 
Co. Litt. 126 a. 

2. As if the tenant vouch, and the demandant counterpleads, that the 
wvouchee or any of his anceſtors had any thing, &c. whereof he might 
make a feoffiment, he ſhall conclude et hoc petit quod inquiratur 
per patriam & prædictus tenens ſimiliter. Co. Litt. 126. a. 

3. So in a fine pleaded by the tenant, &c. the demandant may ſay 
uod partes finis nihil habuerunt, & hoc petit quod inquiratur per 
patriam, & prædictus tenens ſimiliter. Co. Litt. 126. a. 

4. So in a writ of dower, the tenant pleads unques ſeiſie que dower, 
he ſhall conclude, et de hoc ponit ſe ſuper patriam, & prædictus 
petens ſimiliter. Co. Litt. 126. a. | | 

5. Demurrer is an iſſue in law. Co. Litt. 284. a. 


(E. a. 10) Of joining Jſues. And Rules relating See(Ea-3). 


thereto. 


I. T HE iſſue ought to be joined pon the moſt material thing in 
the declaration or bar. Jenk. 326. pl. 45. cites 21 H. 6. 12. 
30 H. 6. 7. 3H. 7. 7. 13 H. J. 21. 5 E. 4 136. 

2. Where the iſſue is joined of the part of the defendant, the entry 
is, et de hoc ponit ſe ſuper patriam ; but if it be of the part of the 
plaintiff, the entry is, et hoc petit quod inquiratur per patriam. And 
ſo is the courſe z per Hales Attorney-general. Br. Iſſues Joines, 
pl. 1. cites 26 H. 8. 3. 

3. He that pleads the %% negative, ſhall conclude the iſſue. 
Brown's Anal. to. 

4. If the defendant doth plead in the negative to the writ, the 
plaintiff ſhall reply in the afrrmative, and conclude the ifſue. 
Brown's Anal. 10. | 

5. In treſpaſs by a common perſon, the defendant plead:d that his 
father was ſeiſed of the land in fee, where, &c. and fo /ciſed died 
Seiſed ; after awheſe death he entered as ſon and heir to him, and gave 
colour to the plaintiff, The plaintiff replied, that his father did not 

| = die 


Co. Litt. 
126. a. S. P. 
. 
Brown's 


Anal. 10. 
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68 Trial. 
die thereof ſeiſed, this is not good, but he omg ht to maintain the count, 
abſqe hic qued obiit ſerfetus. Per Manwood Ch. B. Sav. 64. 
pl. 136. Paſch. 25 Eliz. in caſe of the Queen v. Lord Barkley 
& al". | 
Bond to py 2. In debt upon a bind of 1001. conditioned 10 pay 517. on ſuch a 
4 1 5 5 day, the defendant p/caded that he paid the aid 21 l. at the day, &c. 
pleaded pay- The plaintiff replied, that he did nat pay be [aid 51 1. at the day, (and 
ment of fo miſtook 21for 51,) and concluded to the country, and had a verdict 
— 2 and judgment in C. B. And upon a writ of error brought in 
plicd non- B. R. this judgment was reverſed, becauſe there was no ifſue 
payment of joined. Cro. C. 593. pl. 7. Mich. 16 Car. B. R. Derby v. 
aa 39.08 Hemmings. | 


no ue, 
and judgment reverſed, Cro. J. 535. pl. 7. Mich. 18 Jac. B. R. Sanback v. Turvey. 


Se Tra- (E. a. 11) Tendered. In what Caſes an ue ſhall 


verie, (F. b) 


be tendered which ſhall not be tried. | 


Br. Quzre 1. I SSUE ſhall be tendered which ſhall not be tried; as in quare 
Impeyit, pl. impedit if the plaintiff counts of a preſentation of his anceſtor, and 
8. C.—Br. another preſentation by bis tenant for term of life, as be ought, if 
Replicatian, ſuch there be; the defendant ſhall plead to the firſt preſentation, and 
pl. — Hall fay further, that the tenant did net preſent, priſt; and the plaintiff 
1 fall not reply to it, but to the firft preſentment ; quod nota. And 
this makes the ifſue only; for the ſecond preſentation does not make 
title to the plaintiff, and yet be ought to make mention theresf ; 
for it is the laſt preſentment. Br. Iflues Joines, pl. 67. cites 

7E. 20. | | 
Br. Avow- 2. So where the lord avnos for rent payable at Michaelmas, the 
Ty, pl. 106. plaintiff ſaid that it is payable at Chriſtmas, and not at Michaelmas ; 


cites 21 E. 


4. 26. 8. C. and as to this nothing arrear, the defendant thall not anſwer to the 


nothing arrear, but that the rent is payable at Michaelmas. Quod 
nota bene. Br. General Iflue, pl. 42. cites 21 E. 4. 17. 


„(E. a. 12) Several ſues. Allotved in what Caſes. 
Br. Conu- 1. HR EE iſſues were permitted between the demandant and theſe 


_— 1 who demanded conufance in a re-ſummons for failer of right, 

br. Re- becauſe the ting vas in a manner party to aſſirm the juriſdiction of 

1K. his court, Br. Iſſues Joines, pl. 4. cites 40 E. 3. 11. 

8. C. ; 

L 6 1 2. Treſpaſs again: J. and two others. T he bus juflificd the tabing 

Br. Aid, pl. from the plaintiff, as ſervants of F. their maſter, becauſe he was villein 

SIP to J. and would not be juſtified, and fo to iflue; and had aid of 7. 

; who came and joined in aid, and alſo pleaded upon the original the ſame 

plea in diſability, &c. And the opinion was, that bh ues are 
triable, and the one does not make an end of all. But 
guære, if the one iſſue be tried, if this ſhall not be eftoppel betaveen 
J. 7 the plaintif/, if 1t be pleaded. Br. Iſſues Joines, pl. 9. cites 
$ 1H; 17. | 


. A er, TAG 


es | 


*. © 


Trial. 


(E. a. 13) Trial per Pais. 7b Original. 


I. II is not to be doubted but that ?he mot ancient form of trial in 

caſes civil, as title of land, debt, treſpaſs, detinue, &c. and 
in caſes criminal, as murder, burglary, felony, &c. was by a certain 
number of ſworn men of good credit and integrity, who upon teſti- 


mony given before them, as to the matter of fact, were to 


judge and determine thereof. Dugd. Orig. Jurid. 64. cap. 25. 

2. This kind of trial here in England was derived from the Danes, 
and they derived it from the Goths, Dugd. Orig. Jurid. cites Olaus 
Wormius Monument. Danic. lib. 1. cap. 10. page 71. And 
Dugd. Orig. Jurid. 71. cap. 27. ſays, that trial by combat being 
at length deemed unchriſtian, H. 2. referred it to the choice of the 
perſon challenged, (viz. the ſuppoſed wrong-doer or defendant, ) 
whether he would defend his title in that ſort, or put it upon trial 
by oath of 12 good and lawful men, to be choſen out of the neigh- 
bourhood, (as in the Saxons' time, ) which trial was then and ſince 


called the trial by great aſſiſe. 


(E. a. 14) Triable per Pais. What [ſues are. 


i. IN error it was awarded, that where it was alleged in afſiſe of 


| Freſb force in D. that the uſage is that he who has been ſeiſed by 

40 Tweeks ſhall not be oufted, though he-has no title, unleſs by writ of the 
king by ſuit, which was tried by jury, yet this is no error ; for though 
the uſage be a law, and that the law is, that what is law, and 
what not, ſhall not be tried by jury, but by record or by judgment ; 
yet this is not error, and eſpecially where the party agrees to the 
ius for his advantage; for à thing may be uſed for the cuſtom, 
which is not the cuſtom in fact. Br. Cuſtoms, pl. 21. cites 
21 E. 3. 46. | | 


Br. Error, 
pl. 65. cites 
S. C.— 
Br. Extin- 
guiſhment, 
pl. 16. cites 
S. C. — 
Br. Cuſtom, 
pl. 74. cites 
S. C. And 
Brooke ſays, 
it ſeems 
there that 


cuſtom of 


the country, or of a baſe court, ſhall be tried by the country, or by the homage. 


2. Intent may be tried per pais; as reſcous, where the lord came 
to dliſiraiu, and ſaw the beaſts, and the tenant chaſed them out, and the 
bord tool them; and the iflue was taken if the tenant chaſed out the 
beaſts, to the intent that the lord ſhould not diſtrain them or not. 
Br. Iflues Joines, pl. 45. cites 44 E. 3. 20. 


Joined if the intent of the defendart, wvho ſpipped certain aucol, was to carry 
net to Calice or not. Br. Iſſues Joines, pl. 22. cites 37 H. 6. 12. 


703 
Br. Reſcous, 
pl. 3. cites 
S. C. So 
in informa- 
tion in the 
Exchequer, 
the iſſue was 


it to A. in Flanders, and 
S. P. per Choke and Lit- 


tleton, that it ſhall be tried per pais; but Littleton doubted in what county it ſhould be tried. Br. 


Trials, pl. 151. cites 19 E. 4. 6. 
* By the ſtatute of 1 & 2 Ph. & Mar. cap. 11, r 
money, it muſſ be to the intent to utter and make payment of the fame 


touching importation of coin counterfeit of foreign 
; and though the beſt trial of 


an intention is by the act intended, when it is done; yet che intent in this caſe may be tried and fourd 
by circumftonres of fact, by words, letters, and a thouland evidences, beſides the bare doing of the 


fact. H. Hitt, Pl. C. 229. 


As in caſe of thoſe many a 
port the ſame, whereby ſorne are made felony, &c. the intent thall be t 


with an at) by circumitances that evidence the intent of that action; for though bare inten 


Rs that prohibit lading of wool, gold, filver, &c. with an intent to tranſ- 
ried in thoſe caſes (being joined 


tions 
cannet 


— — — 


— af 


GA TT her. — ES 
— oe — — qua 
„„ ͤ TTT ge eo; 
— 
——— ——— 


1 a ts rr [ or 
r yy 8 N | 
3 F 

5 ; 5 RET 


R 


FE 
cada, NES 9 5 Wi, 


= gp ow onde 
- 


r eats” 


EE NS Rad is and Hb 9 
r 
een 2 
n Iz 


ä * ——— 
8 Ee 8 FM ib Ea Sos r 
a4 Ay Kali EE IHE « a 
Wild} be ent or tata tent » * £ K 
— eo by —— — 


. 
— 
wits Soi 
— 
PTV 


— — 
4 », 
— ned * 


3 


— 


8— Mako, 
res. +4 
— — — — 


e 
— — 


— etl noe — [OVEN n > 
e 
— — — — ʒ—ͤęä—ů4H— We — 


7 er 
—— —U gs 
— 


» 

——— don A 
Sub 2 
— 


— 


— —— 
— —ů —ů 
aber Ahn ' oo 


i * Ws 1 *. 
— — Og, 1 
— 


. 
— 


— 
— . — 
— — 


— — — 


. Ee > - ON. Alt 
RP LR 


—— GS — 
* 


— treo peu 


— — 


4 
* « 
Ig 
. 
* 
. 
. 
. 
= 
TS 
2 
= 
= 
ir 4 
— 
+ 1] 
+ 


70 Trial. 


canret receive axy ia, yet intentions jeined with an vert - act, as here importa' , may be tried and diſ- 


covered by circamfarcess H. Hiſt. Pl. C. 229. 

Ss thor, it ſeems, be wery importing of counterfeit money, pur merchandizer, &c. tothe intent to mer- 
ebandize er mate payment therewith, though no ſuch merchandize or pay ment be actualiy made, is treaſon 
dy this itatute, if the party importing know it to be fuch; and that as well bis intent as his knowledge 
Ges in averment and proof. H. Hiſt. Pl. C. 229. 

But per Holt Ch. |. interricn cannot be tried; as that a man did ſuch a thing, as that he took out 
fuch a writ c interticne, to do ſo or fo, w not triable. Indeed ſometimes, upn anther fac put in iſſue, 


the jury ſh23]! try the intent cellarerally, as in caſe of murder. 12 Mod. 574. Mich. 13 W. 3. B. K. 


in caſe of Haywad v. Kinſey. 


pr J - jk 3. The beund: of a pariſh was tried per pats, betaveen a parſon and 
4 de the ſervant of another parſon, if the tithes grew in the one pariſh or 
e. the other. Br. Trials, pl. 17. cites 50 E. 3. 20. ; 

4. Iſſue which is matter in law ſhall not be tried by jury. Br. 
Iſſues Joines, pl. 54. cites 9 H. 6. 38. 

5. In precipe quod reddat at the grand cape, the tenant came ready 
to aver that he war not ſummoned according to the law of the land, per 
pais ; and it <vas doubted if it ſball be tried per pais, or by ley gager 
of neceſſity. And the beſt opinion was, that if caufe be ſbe⁊un 
that he is fick, ſo that he cannot come, or if they be mayor and common- 
ally, recluſe, cr priors of cleſe religion, that upon ſuch cauſes ſheaun it 
may be tried per pais, and otherwiſe not; for the uſage of law can- 
not be changed, unleſs for ſpecial cauſe. Br. Trials, pl. 3. cites 

| 33 H. 6. 8. | 
47 Fara 6. Per Markham Ch. J. record before time of memory ſhall not be 
Ates 3. C. tried at this day, no more than a deed made before time of memory. 
And lays, Br. Record, pl. 54. cites 1 E. 4. 6. 
E. that of the record, but confeſſed the ſpecialty; therefore Brocke makes a quære. And 
per Cur. of fine lewicd before time of memory, execution by ſcire facias cannot be now tried. 


7. It ſhall be tried per pais, whether a man be adherent to the ene- 
mies of the king beyond ſea or not; per Nele; but Littleton 


doubted in what county it ſhould be tried. Br. Trials, pl. 151. cites 


19 E. 4. 6. 

5 In all cafes ⁊ꝛuhere the matter is to be tried by the diſcretion of the 
fuſtices, they may ſend it to be tried by the country. Br. Appeal, 

pl. 47. cites 21 H. 7. 40. by all the juſtices of B. R. | 
Codb. 60. 9. Debt upon band, conditioned, that whereas the plaintiff was 
d in poſſeſſion of ſuch lands, if B. G. nor W. R. nor W.T. did 
. difturb him by any indirect means, but by due courſe of law, then, &c. 
| The defendant pleaded, that neque B. G. nec W. R. nec W.T. did 
diſturb him, &c. It was infiſted, that his could not be tried either 
by judge or jury ; not by the country, for they cannot know what 
is a due courſe of law; not by the Court, becauſe the defendant 


had not alleged in certain by what due courſe of law the plaintiff 


was diſturbed. The Court ſeemed to think it was not good; 
& adjornatur. 2 Le. 197. pl. 298. Mich. 29 Eliz. B. R. 
Dighton v. Clark. 

10. Scaling and delivery of deeds ſhall be tried by the jurors, &Cc. 
Co. Litt. 225. a. | : | | 

11. The jury cannot try avhether a man be confiliarius & in lige 
eruditur, & c. Hee (F) pl. 15. Broughton v. Prince. 


12. In 


Trial. 
12. In a guare impedit by the patrin againſt the biſhop, who had S. C. cited 


pleaded that the pariſhioners were Welſhmen, and could not underſtand 


Engliſh, and that the clerk he preſented could net underſtand Welſh ; 
and the patron replied, that the clerk could ſpeak Welſh ; and upon 
demurrer it was adjudged a good iſſue, and that ſuch matter might 
be tried, Ow. 127, 128. cited per Hern Serj. in caſe of Lane v. 
Cotton. 

13. In debt upon a bond, on condition 1 pay 201. within a 
month after the obligee had a ſon, that did or could fpeak the Lord's 
prayer in Engliſh, that he could be underſtood ; the plaintiff pleaded 
that he had a ſon, qui /-qzuz patuit precationem Domini, ut intelligi 

otuerit z and the detendant demurred, becauſe it was pleaded 
that he had a ſon qui loqui potuit, for that ix a ſecret ability that 
cannot be known. Anderſon Ch. J. and Kingſmill, and Glan- 
vill J. held the iſſue good; but Walmfley contra, that it is a ſecret 
thing, and cannot be tried. Ow. 127. Lane v. Cotton. 


70 


Cro. E. 727. 
in caſe of 
Lane v. 
Golman, 


(78 ] 


Cro. E. 727 
pl. 63. Mich. 
41 & 42 
Eliz. C. B. 
LANE v. 
Cor ux, 
8. C. ſays, 
the whole 
Court held 
it a good 
iſſue and 
well triable 3 
for the cen- 


dition being in the disjun#ive, he may allege the one or the other at his election; and his power of 
ſpeaking, &c. ſhall be proved upon the evidence by ſuch as had heard him recite it; but the mot 
apt and proper ifſue had been, that he had a ſon gui locutus fait, and fo have tried a thing actualiy 


done. 


14. Whether land be reputed parcel of a manor ſhall not be tried 

by the country, becauſe it is too uncertain for them to try; for 
it may be reputed ſo by ſome perſons, and not by others, and for 
a ſhort time, &c. per North Ch. J: in delivering the opinion of 
the Court. Freem. Rep. 207. pl. 212. Paſch. 1676. C. B. Lee 
v. Browne. | 

15. Where an account render 1s brought, if the defendant will 
plead plene computavit, and offer to bring the money into court, 
that will ſignify nothing: for that in a trial upon an action of 
account, the jury have nothing to do, unleſs an account tated be proved; 
but an account mit be before auditors, for they are the judges, and 
not the jury. L. P. R. 31. cites Paſch. 9 W. 3. B. R. 

16. Upon an indictment on the 5 Eliz. for uſing a trade, Holt 
Ch. J. ſaid that it were fit for a jury to try whether it were a trade 
then or not ; and why not as well as try a preſcription, and therefore 
was againſt quaſhing it upon that exception. 12 Mod. 311. 
Mich. 11 W. 3. B. R. the King v. Slaughter. 

17. The courſe of the Court cannot be tried by jury ; for if it be 
ſo it is matter of law, of which we as judges mult take notice; 
per Holt Ch. J. 12 Mod. 572. Mich. 13 W. 3. in caſe of Hay- 
ward v. Kinſey. | 

18. Cuſtom of England in charging a carrier or innkeeper for goods 
neglected or ſtolen from them, is not triable, but is the common 
law, of which the Court muſt take notice; per Holt Ch. J. 
12 Mod. 573. Mich. 13 W. 3. in caſe of Haywood y. Kinſey. 

19. Whenever an ac of parliament makes an offence, and is ſilent 
on the manner of trying it, it thall be intended to be a trial per pais 
according to magna charta. 7 Mod. 99. Mich. 1 Ann. in B. R. 
the Queen v. Sturney. | RE 
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. fome come and ſome not, thoſe who come ſhall be joined, Ibid. 


71 Trial. 


(cee). (F. a) Trial per 1 By the firſt Jurors. In 


Pl. 10, the 


note on pl. what Caſes it thall be tried by the fit Furors. 


18. 


: — dan Ir. JF record be pleaded in bar of afſiſe, and the party who pleads 


(83.) cites _ it Jays the fame tenements Were pt in VIEW to the Arft. juror r, 
> = if the plaintiff ſays nient compriſe, it thall be tried by the firſt jurors 
Nn Rte: 


n © pl and others. 13 H. 4. 10. b. 38 Af. 4. 27 E. 3. 84. adjudged. ] 


be tried by the firſt jurors and others, the fi jurors ſoa not be any of the 12 but joined to the inqueſt, 
and the fame of witneſſe:. Br. Trials, pl. 131. cites 5 f. 5. and Fitzh. Inqueſt, 54. Ard if 
And if the ſberif returns ibem 


dead, the inqueſt ſhall be taken without them. ibid. | 

[ 72] 

pom [2. $9 if the tenant ſays that thoſe lande are not the ſame lands be- 
Fol. 593. fore recovered ; this ſhall be tried by the firſt jurors and others. 

Trial per 22 Aſſ. 16. 


Pais, 73. ($3.) cites S. C. Br. Trial, pl. 72. cites S. C. S. P. and he durſt not ſay 
that gien compriſe ; for this ſhall be tried immediately, &c. and the reaſon is, becauſe judgment in aſliſe 
is quod querens recuperet per viſum juratorum. Br. Compriſe, pl. 10. cites S. C. 


F 5- of 5 DLZ. 8a in 4 ſe, if defendant pleads a recovery by view of jurors in 
„ ether afjiſe ; this ſhall not be tried by the aſſiſe, but by the firſt 


483.) cites Jurors. f 13 H. 4. 10. b. 38 Aſſ. 4. 29 Aſſ. 70. adjudged. 
pig go — #44 Aſſ. 19. adjudged. 30 Af. 39. By the firſt jurors and others. 
IBre Trials, 5 40 Aff. 4. adjudged. 22 AMl. 16.] 


pl 123. cites 
4 Af. 19. accordingly. Bu: it ſhould be 44 Af. 19. 
ingly, and that therefore the plaintiff was compelled to aſcertain the names of the firſt jurors, ſo that 
proceſs might be made againſt them. 


Trials per [4. But upon the return of the firſt jurors and others, if all the jir/t 


Pais, 5.3» 


0 cites jurors appear, it ſhall be tried by them only; but if any ds nt ap- 
S. C. Pear, it ſhall be ſupplied by the others. 40 Aſſ. 4.] 

Br. Trial, [g. In affife, if the tenant pleads an extent and delivery of the land 
pl. . ogg by force of an elegit, Sc. and the extent and delivery be traverſed, this 
=": i all not be tried by the firſt jurors, becauſe though the extent be 
there, that by the oath of the jurors, yet the delivery may be by the ſheriif 


3r Af 6- in the abſence of the jurors. 38 Aſſ. 4. adjudged.] 


ers were joined to the aſſiſe by proceſs to try this matter. 


Trials per (6. In ſuch caſes, where the plaintiff is not to recover the land, 
(s 5 Sites but to defeat the firſt judgment, : if nient compriſe be pleaded upon a re- 
S. C.— covery pleaded, this may be tried by others than the firſt jurors. 
See (K). 1H.6. 5. b.) | | 

Trials per [7. As in treſpaſs of trees cut, defendant ſays that he recovered before 
Pais, 73- in afſiſe the ſame land where, &c. and cut, Wc. Plaintiff ſays, that 
& this land where, &c. was not put in view, and ſo net compriſed ; this 
S. p. But ſhall not be tried by the firſt jurors but by others, becauſe this 
kee action ſhall not defeat the firſt judgment, nor ſhall recover but 


the land, or damages. || 1 H. 6. 5. b. Contra, 4 H. 6. 28. b.] 


to defeat the fitſt judgmenꝰ, there it ſeems that it ſhall always be tried by the firlt jurors and by others; 
note the cirerfity, Br. Trials, pl. 61. Cites S. C. Br. Compriſe, pl. $. cites S. C. 


(8. In 


$ Br. Trials, pl. 86. cites S. C. accnrd- 


' | 


W 
e WS ies to 
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Trial, 
[S. In fire facias out of a fine, if nient compriſe be pleaded, and 


*J 
to 
wor. 


found that it is compriſed, and after demandant brings aſſiſe of the ſame il 
land, and tenant ſuys nient compriſe; this ſhall be tried by ſtrangers iN 
(becauſe it ſhall not defeat the firſt judgment). 1 H. 6. 5. b.] i 
[9. In a rediſſeiſiu, the trial {hall be by the firſt jurors and others. S. P. Trials 4 
33 AM. 7. adjudged. 26 E. 3. 57. adjudged.J _ 475 f 
[10. If upon a recovery in other action pleaded, non compriſe be pleaded, : , 2. # 


— 
CS 
- — 


— 


ond one of the jurors in the firſt action is one of the defendants in this trial ſhould 


— 
* 
3 


action; becauſe he ſhall not be his own judge, this ſhall be tried 2 1 the q 
' r Jurors, 1 
by the firſt jurors and others, ſtrangers. 4 H. 6. 28. b.] 3 1 
defendant ſhould try his own iſſue, which is not reaſun ; per Martin, by which the Court would be ad- 4 
viſed. Br. Trial, pl. 50. cites S. C. 1 
In ſuch caſe all the jurors in the firſt aſſiſe appeared, except one who was named as diſſeiſor in this 5 
aſhſe, and therefore the plaintiff was delayed hereby, becauſe it might be that there are two of the 1 
ſame name. And it was ſaid there, that Thorp at another time took the aſſiſe, not withſtanding that 3" 
ſome of the firſt jurors did not come. Br. Trials, pl. 86. cites 40 All. 4. bi 
C11. In audita querela, if the parties go to iſſue upon the payment L 73 J 1 
according to the defeaſance of the flatute, and this is found for the 'lh 
plaintiff, but the jury did not afſeſs the damages; the Court may {i 
. . . — 0 £41 
award a venire facias againſt the firſt jurors, 2 tax the damages. A 
22E. 4-4. 8.) | —_ 
C12. In 4%, if a recovery be pleaded by view of the jurors, and 5 ſes the Hl 
"8. . . . 2 . enan at 
plaintiff ſays nient compriſe, and writ iſſues to the ſheriff to ſummon Model 8 u 
the firſt jurors, and he returns that they are dead, and after the recovery in 1 
plaintiff in the aſſiſe is nonſuited ; notwithſtanding the ſaid return, _—_ 42 nn 
5 3 . 2. againſt the \ 
yet 27 other a iſe upon the fame due 2 writ ſhall iſſue to the ſheriff .. F. | 
to ſummon the firit jurors. 44 Aff. 19. adjudged.] ups which iff 
| they were 1 


at ue upon nent compriſe 3 and the tenant prayed proceſs tz the firſt Jarert, and it was granted, notwith- 
ſtanding the plaintiff alleged that they were returned dead Lefore the ſame juſtices in juch ether aſſiſt 
before the ſame juſtices bet been the ſame parti:s ;, for the tenant jaid that in ſuch aſſiſe, in which the death 1 
<vas returned, the plaintiff was nomſuited, and ſo ought not to take advantage of this record; but Perſey . 


was clearly contra to it, and faid that it was againſt ww. Brook ſays, tamen quzre, if this was reaſon ? "t 

; For it does not ſeem to be the ſame which is again the firſt jurors for this cauſe ; ideo quære inde, . 
8 Br. Record, pl. 14. cites 44 E. 3. 45. Br. Compriſe, pl. 6. cites 8. C. - Br. Trial, pl. 61. 4 
5 cites 8. C. S. P. Br. Compriſe, pl. 4. cites 45 E. 3. but it ſeems it ſhouid be 44 E. 3. 45. 11 
| P If it be of record before bætween the fame parties that the firſt jurors in ſuch like action and iſſue are 181 

returned dead, then the proceſs ſhall not iſſue to the firſt jurors; per Periey. Br. Trials, pl. 123. {I 
cites 4 Af. 19. but it ſhould be 44 Al. 19. accoiding to Roll. "A 

| (13. If upon an iſſue all the matter be not fully inquired a venire =. 
l Facias de novo ſhall iſſue to the firſt jurors. 18 E. 3. 50. 84 
8 | [14. If after an inque/* returned by habeas corpora, the plea be put fine ' 4 
. . . . ; : 1236 1 

die by aid of the bing, and after a procedendo comes, and a re/ummons il 

ſued, and a venire facias de nous granted; the ſheriff may return a Mil 

- new pannel if he will. 21 E. 3. 44. b.] i 

8 15. Forger of deeds, by which he was difurbed of his poſſeſſion of Mi 
1 uch tenements in D. in the county of K. and of ſuch lands in L. and Wl 

- alleged the forging at D. in the county of K. and brought the action in 11 

I * 1 

; the county of K. and [as] to the land in tle county of K. the defendant il 

WE pleaded a plea to iflue, and to the land in L. ether iſſue; and the jury | 

2 of K. appeared and found for the plaintiff ; and the jury of L. did not 1 

4 . + 
appear ; therefore it was ordered that the jury who appeared ö | 

In | mould i} 

| [1 


— 


„ . 
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ſhould tax damages for the whole. Br. Damages, pl. 74. cites 
21 H. 6.51. | | | 

16. The jury which is put in à pannel, upon demand of a vill in 
aſſiſe, cannot be put in inqueſt after the abridgment of the plaint in 
this vill. Br. tit. Abridgement, pl. 18. cites 21 E. 4. 28. \ 

17. In mortdanceflor, attaint, juris utrum, afſiſe, certificate of aſſiſe, 
the jurors may be re-aſſembled after verdict before judgment, or after 
judgment by certificate; this certificate is not a new proceſs, but 
is as the original Jenk. 283. pl. 13. | 

18. In zre/þaſs again/? 2, one comes and pleads not guilty, and is 
found guilty; in this caſe the firit inqueſt ſhall aſſeſs damages for the 
Whole treſpaſs by both defendants; and afterwards the other 
comes, and pleads not guilty, and is found guilty z the finding of 
damages by the firſt inqueſt, to which he was not party, ſhall bind 
him; and therefore if they are outrageous and exceſſive, the de- 
fendant in the laſt inqueſt ſhall have attaint. 10 Rep. 119. a. in 
the ſecond reſolution in CREXNEL's caſe; and ſays, that with this 
agrees 44 E. 3. 7. and F. N. B. 107. (E). 


— (. a) Trial by Fury, or other Proofs, In what 
2554 Cafe it ſhall be by Jury, or other Proofs before 
other Perſons, upon /pecial Words, and How. | And 
at what Time, in the Aion. : | 


HP II. FF A. in conſideration of 12d. given to him by B. aſſumes 
— ty and promiſes, that if A. can prove that B. at any time before, 
upon a fre- pad borrowed any ſum of money of B. that then he would give to A, 
1 ＋ 100. upon requeſt, A. may bring action upon the caſe againit B. up- 
made that on this promiſe, and aver that B. had before the promiſe, ſcilicet, 
fo much ſuch a day, borrowed fo much money of him; and that he can 
the an prove it by ſufſicient witneſſes ; and that he had oftentimes, after 

from J. 8. the promiſe, offered, and yet is ready to prove it, yet he has not 1 
— 4 oft paid him the {aid 1001, though he requeſted him ſuch a day, &c. | 
fore he his is a good declaration; for it is ſufficient for the plaintiff to 
proof made, prove it in this action; for inaſmuch as it zs limited to prof gene- 
ns a rally, it ought to be by jury, which is the proper trial of things 
ET” in controverſy by the law of the land, between men. 'Tr. 11 Car. 
made in che B. R. between W. HELL axp TrHores. Adjudged-per Curiam, 
3 £5 4, in writ of error upon a judgment in Bank; and this afhrmed ac- 
57. pl. 25. cordingly, where the promiſe was more than 6 years before the action 
Mich. 13 brought; and yet becauſe it was a collateral promiſe, and ſo no 
, pI cauſe of action before requelt and proof, which could not be 
ver v.. but in the ſame action, it was out of the ſtatute of 21 Fac. of Limi- 


ere . tations, Intratur. Mich. 9 Car. B. R. Rot. 191.] 
Mer, 1290. 
Anok. S. P. Per 2 Juſt, Cæteris abſentibus. 

1 Lex. 48. Mich. 13 Cat. 2. B. R. Webb. V, Martin, 8. P. Per Cur, 


3 "BY TT (2. If 


l 2 ee ina. ws 


my 


T rial. 


2. If the condition of an adprentice's obligation be, if in caſe the, 


faid A. B. (the apprentice) during the apprenticeſhip, do untruly 
take or ſpend any of the goods of his ſaid maſter; then if the 
oblizor do awithin one month next after monition hereof to him by the 
obligee given, well and truly pay unto the obligee for all ſuch goods as 
by the ſaid apprentice, or by any other, by his means, aflent, or 
procurement, all happen to be takerr or conſumed as aforeſuid, the 
fame being ſufficiently proved, that then this obligation to be void. 
In this caſe, in action of debt upon this obligation, it is not a good 
plea for the defendant to fay that the obligee, nor any other for 
him, after the making of the ſaid obligation, fecit aliquam ſufh- 
cientem probationem juxta formam & eifectum conditionis præ- 


dictæ, quod prædictus A. B. (the apprentice) minus vere cepit aut 


diſpendidit aliqua bona of the obligee, becauſe it ſeems that by the 
condition he has a month: after monition to pay the monies imbezulled, 
and that he has net a month for payment 1 it, after proof of it; 
and therefore the prof may be made in the action upon the obligation. 
Mich. 32, 33 El. B. R. Rot. 423. between 'TEDCASTLE AND 
HALLTIWILL. Adjudged upon a demurrer.}] | | 
as is taken, and proved to be taken or ſpent, &c. 


to have time to pay after proof made, and notice given; and this cannot be in this action. 


Le. 256. pl, 
344. S. C. 
but nothing 
faid by the 


CRUCES - 


Cro. E. 236. 
pl. 2. . e. 
ſays, that 
Gawdy and 
Fenner con- 
ceived the 
proof muſt 
be before 
the action 


brought by 


ſome col- 
lateral 
means ; (but 
ſaid not | 
what means, 
or in what 
manner;) for 
the defend - 
ant is not 

to pay but 
to much 


And this within one month after notice; ſo he is 


But much 


was not ſpoke to it, for there was an incurable fault in the pleading; for he for plea ſays, that the 
plaintiff had not made proof that J. D. took or riotoully ſpent, &c. but ſp-aks not that any other, by 


his conſent or procurement; and ſo does not anſwer to the ſubſtance of the condition. 


And for 


this it was held clearly ill; and for this cauſe it was adjudged for the plaintiff, although it was ſaid, qui 


per alium facit per ſeipſum facit. So the plea extends to it; but the Court contra. 
matter in law, they ſaid it was ſtrong againſt the plaintiff, 


LZ. If the condition of an obligation be, <uhereas queen E{izabeth 
by her letters patents did demiſe unto the obligor, and F. S. all theſe 
demeſne lands belonging to her mancr of Wells, for 21 years ; now if it 
| ſhall fo happen, that hereafter it Mall be proved that any fuch lands 

as the obligee now uſeth or enjoyeth, lying within the fields of Wells 
aforeſaid, have been any of the demeſne lands at any time to the ſaid 
manor of Wells belonging ; if then the ſaid obligee and Alice Hit wife, 
Hall, notwithſtanding the ſaid letters patents, at all times hereafter 
during the ſaid term of years in the ſaid letters patents expreſſed, 
+ quietly have, hold, occupy, poſſeſs, and enjoy, all and finguiar ſueh lands 
as the ſaid obligee now uſeth or enjoyeth as aforeſaid, lying in the fields 
of Wells aforeſaid, and being proved to be any of the demeſne lanas, as 
aforeſaid, without any eviclion or interrupticn oj the cbligar ; then this 
obligation to be void; in an action of debt upon this obhgation, 
it is not a good plea for the defendant to ſay uad non probatum fuit, 
quod aliquæ terræ quas prædictus the obligee, (the plaintiſf,) ad- 
tunc uſus fuit occupavit, vel gaviſus fuit, jacentes in campis de 
Welles predict fucrunt terræ dominicales prædicto mancrio de 
Welles pertinentes ſive ſpectantes; for it ſeems that 27 may be 
proved in this action upon the obligation. Tr. 7 Ja. Rot. 911. B. R. 
between EIVEVY AND SABBE. Adjudged upon a demurrer.}] 

LA. If a thing be generally referred 7s prof, it ſhall be intended a 
proof by jury, Hobart's Reports, 127. Caſe 124. and Cale 280. 
between CRoRET AND VY OODWARD. ] 


WARD, upon an apprentice bond. And it was agreed by the Court, that the word proof generally 


Vor. XXI. * 


But for the 


vs &:-; LY 


Cro. J. 232. 
pl. 12. S. C. 
lavs, he 
cught to 
have pleaded 
that they 
were not 
parcel of 
tie manor, 
ſo as proof 
thereof 


— 
＋ Fol. 595. 
— 


might have 
been made 
in that ac- 
tion. And 
of that opi- 
nion was the 
whole Court; 
wherefore it 
was adjudg- 
ed tor that 
plaintiff, 


Hob. 217. 
pl. 281. 
Hill. 5 Jac. 
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laid, ſhall be underſtood a proof judicial by jury, confeſſion, or demurrer in court. Brownl. 2t» 
S. C. ſays, it was tried for the plaintiff; and after trial exception was taken, becauſe the plaintiff did 
not allege any proof made. And therefore judgment was arreſted. 

No proof is allowable by law, but the werdi# of 12 men. 5 Rep. 108. in Sir H. Conſtable's caſe, 
Though the proof by verdict is the beſt proof, yet proof may be in other manner; as a laſt will 
is well proved by 2 or three witneſſes. And there is a difference where mention is made of the manner of 
proof, and where not; per Anderſon. Mo. 181. pl. 322. Paſch. 26 Eliz. Anon. 


Hob. 92. [y. But if other manner of proof be agreed to be made between 


ple a bag the parties, it ſhall be allowed, and ſhall not take away the proof 


quer-cham- Which the law generally intends. Hobart's Reports, 127.] 

ber, Goid | 

v. Death. S. P. ageecd per Cur. Hob. 217. in the caſe of CS Go ru v. Woopwarp, and 
that ſo it is if it were upon proof made by certificate, as is uſed for travellers, or by witneſſes before 2 
alderm.en, which appears cannot be judicial ; which proof ſhall be ſet down in the plea with all the cir- 
cumſtances, and then it thail be put in diſcretion of the Court to judge whether that proof were com- 
petent, according to the meaning of the writing. 


Hob. 92. [6. As if the condition of an obligation for the truth of an appren- 
pl- 225 7zice be, that if the apprentice waſtes the goods of his maſter, and this 
Mo. 845. duly proved by the confeſſion of the apprentice, or otherwiſe ; then if 
kl. 1140 rhe obligor render recompence, &c. it is a good allegation within 

x. & C. the condition, that the apprentice waſted ſo much of the money 
and 888. pl. of the maſter; and hat he acknowledged it by writing under his 
12 50. S. C. hang, c. this is ſufficient proof within the condition; and though 
-— 2-3; it is not alleged to ꝛubom he acknowledged it, yet it is good, becauſe 
ed to think a it it according to the words of the condition, and it is the proof agreed 


voluntary to be made between the parties. Hobart's Reports, 127. between 


e _ Gor AND DEATH, per Curiam. Caſe 124. 

Cro. J. 381. pl. 9. S. C. adjudged for the plaintiff, And there is a note added, that a writ of error 
was brovzht in the Exchequer-chamber, and upon the queſtion whether the proof was good or not, all 
the juſtices and ® barons conceived it to be good enough. But for a fault in the pleadings the judg- 
ment was reverſed. 3 Bulft. 55. S. C. adjudged for the plaintiff. Roll. Rep. 222. pl. 28. 
S. C. adjornatur ; but ibid. 261. pl. 32. S. C. adjudged for the plaintiff, And Ibid. 262. it is 
ſaid per Cur, that notwithſtanding the pleading of this proof, the defendant might have taken iſſue that 
he did not confeſs, or did not imbezzle his goods; and if ſuch iſſue had been proved, the plaintiff muſt 
prove the contrary. Jenk. 3co. pl. 63. S. C. But av rent ought to be made that he did 
the fact, notwithflanding the confeſſion. Roll. Rep. 40. Lee v. Finch. 

In binding R. H. apprentice to the plaintiff, the condition of the bond was, that if be ſbould imbezzle 
any of his maſter's goods, and if <vithin 20 days after nice thereef given to the defendant, and one T. N. 
and proof thereof wade to them, the defendant i ow/d pay to the plaintiff ſuch ſums of money as the 
goods imbezzled were worth, that then, &c. The apprentice did imbezzle ſome of the goods, and the 
plaintiff gave notice thereof unto them, ſhewing a paper unto them under the apprentice's own hand, 


wherein he confeſſed it. To this it was objected, that the notice and proof are not ſufficient ; for 


it ought to have been given to them both together, and. being given to one at one time, and to the 
other at another time, it is not ſufficient; and the proof alſo is not ſufficient in itſelf, being only 
upon the apfprentice's cavn . who is not fide dignus; wherefore, for theſe and other exceptions, 
it _—— for the defendant. Cro. E. 723. pl. 55. Mich. 41 & 42 Eliz. C. B. Cardinal 
. ets | , 


"070 3 

7. If a man be bound, &c. upon comduion, _ the obligor ſuffi- 
ciently prove that it 2vas the will of C. D. that T. K. ſhould make an 
gate unto the cbligor, of land in fee, c. that then, &. in this 
caſe it is moſt for the benefit and advantage of the obligor to make 
proof by witneſſes, before ſome honeſt men in the country ; and 
yet the proof ought to be made by an inqueſt ; for the moſt ſuffi- 
cient proof in law is by a jury. And the condition does not men- 
tion in what manner the proof ſhall be made, nor before what 
perſon ; but fays only, that it ſhall be ſuſſiciently proved. And 
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therefore the law ſhall ſay, that it Shall be proved ly the moſt ſufficient 

roof, which is by inqueſt : but if the words of the condition are, 
that he ſhall make the prof before ſuch a one, &c. which are not juſtices, 
&c. then the proof ſhall not be made by jury; or if the condition 
be, that if it be proved ſufficiently befere ſuch a day, &c. before A. B. 
and C. D. juſtices of our ſovereign lord the king, and indeed they are 
juftices of peace or quorum, and not juſtices of the one bench or 
of the other, nor barons of the Exchequer, nor any ſuch juſtices 
which may make a trial by a jury; then the proof ſhall not be by 
jury; unleſs the proof be to be made by indictment. And not- 
withſtanding that the proof be to be of ſuch a thing as may be 
tried by jury; yet if the proof be to be made at ſuch a time, in 
which they have no power to take an inqueſt, the trial ſhall not 
be made by inqueſt, &c. Perk. ſ. 791. 

8. In debt upon an afſumpſit, on a wager on a cock-match ; and 3 Bult. 56, 
upon the one's demanding money of the other, the other promiſed 2 
that if he could prove that ſuch a cock beat, he would give him 3 I. In Croce, 
an action upon this 2d promiſe the defendant ſaid, that no proof alias 
was made. Sed non allocatur ; for it was not neceflary to make bog” tg I 
the proof before the action, but it may be made in the action. ix, S. P. A 
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In 845. pl. 1 149. cites Mich. 32 & 33 Eliz. B. R. Grin = IM = 
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match; but it ſeems to be S. C. — 2 Le. 215. pl. 273. Hill. 30 Eliz. Serogs v. Griffith, S. C. | 
and it was agreed by all the juſtices, that the proof ought to be made in this action, as in the common ind 
Caſe of wagers; and judgment was entered for the plaintiff, | 


9. Debt upon the ſtatute 8 Fliz. for ſuing an action in another's 8. C. cited = 
name without his privity, being duly proved by 2 witneſſes, that he ſhall iich. — 4 
pay treble damages to the party grieved, and 101. to the party in 2. inthe 14 
whoſe name the arreſt was made. The queſtion was, how this caſeof | i 
proof ought to be in an action upon the ſtatute, whether by 9 — M1 
collateral proof before; and it was held, that the progf ball be in where in i 
the ſame action, and not in any other courſe. Wherefore this ex- — 1 
ception being taken after verdict, it was adjudged to be well fa ll 
enough brought, and judgment for the plaintiff, Cro. J. 188. _— 775 1 

pen | 


pl. 11. Mich. 5 Jac. B. R. Aldred v. Mathew, 2 


of breach cf ary part of the articles, &c. And it was inſiſted, that there ought to“ have been proof | 

of che breach of ſome of the articles before the action was brought. Sed non allocatur; for the proof 14 

may be in this ſame action. And the plaintiff had judgment by the opinion of all the Court. 17 
N | * | 

| C99] 1 

10. De ugh a bill for money to be paid within 19 Mo. 888. | 

bt was brought on fe ey 5 4 


days afier his return frem Feruſalem, he proving his being there. Gol p v. 
The defendant pleads that he did not prove his being there. To Darn, 

which the plaintiff demurs, he making proof, that is, if it be true. hs, _ [+ 
Sir Edw. Coke and Daniel held, that the proof ſhould be made 3 I 
upon the trial, and the proof ſhould be ſubſequent. But War- 8 Jac. in | 


burton and Foſter held, that the proof ſhall be precedent, becauſe - R. the | | | 


| i 2 "pag C. as re- 

it was reſtrained to a certain time ; but it had been otherwiſe if no ee N 

5 time had been appointed. Brownl. 65. Trin. 7 Jac. Sturges 2 ll 
f ou 33h 

˖ v. Dean. | ſufficient 

1 at might be made within the 15, days, and not ſuch. proof as the law requires-for. proof, becauſe the con- 
Gtion of ihe obligation diſpenſes with cht laws 
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Though generally proof is to be intended trial by a jury, yet it may be otherwiſe, according to the in- 
tention of the parties ſhewn by circumfances in writ' Ng, which when it is referred to a time after proof, 
it cannot be referred to a trial for proof; which by the circumſtance of te wherein it is to be made, 
or of the perf * before ubm it is to be made, cannot be by trial, but ought to be as it may. As if proof 


Trial, 


ought to be made to defendant wi 2 days, that cannot be by trial, but ought to be only by witneſſes, 


who will affirm it before him, Cio. J. 381. Gold v. Death. 
If the death of a man is to be proved within 10 days, it may be proved by the church. book; 


Roll. Rep. 262. in caſe of Gould v. Death. 


per Croke. 


3 Bult. 
224. 1 


and 8 P. 
And per 
Whitlock J. 
if proof is to 
be mate of 


Godb. 150. Tailor v. James. 


11. Debt upon a by-law, that no perſon Audi exerciſe the art f a 
clath-avorker, or taylor, wwithin the town of Ipſwich, unleſs he made proof 
befare the maſters, Fc. or tao of them, that he had been apprentice t9 
the trade for 7 years ; the Court agreed, that this proof could not 
be upon oath, becauſe the corporation cannot adminiſter an oath ; 
and then zhe prof muft be by his indentures and witneſſes ; and perhaps 
the corporation will not allow of any of them ; for which the party 
has no remedy againft the corporation but by an action at law, and 
in the mean time mutt be barred of his trade, which is his main- 
tenance ; and judgment for the defendant. Godb. 252. pl. 351. 
Paſch. 12 Jac. B. R. The Cloth-workers of Ipſwich's caſe. 

12. PerHaughton J. if a thing is to be proved within three months, 
this is not to be by jury, becauſe this cannot be done in ſo ſhort a 
time. And by Croke J. where it is referred to the /ives of parties, 


or to ot ther circumſtances, this is not to be tried by jury. 3 Bull, 57. 


in caſe of Gold v. Death. 
13. Proof was to be made 79 7. S. chat 2 relief Twas due, and. 


certain rent; ſhewing that he made it appear to J. S. at the next 


court, by preſentment of the homage upon oath, and by the court- 


rolls, was held to be good proof. Jo. 133. Trin. 2 Car. B. R. 
Hungerford v. Haviland. | 


matter of record, it is to be proved by the record; but if of a particular benefit which the lord of the 
manor 1s te have, then no better proof can be of his than by the rolls of the Court; for no proof can 
be more direct and particular than by ſetting down all the rolls in particular. 


Lev. 101. 
S. C. but 
S. P. does 
not appear, 
as to the 
trial. 
2 Keb. 118. 
pl. 65. S. C. 
but S., P. 
does not ap- 
par. 


by the naine 
of the KN 
v. Sau- 

DERS, but 
no cpinion 


of the Court. Baud 


5. O. And ger Cut. it being to be on due examination before a juſtice of peace, it ſhall act be by 
J*3% 7 6 


14. In afſumpſit the plaintiff declared, that in conſideration he 
would deliver to the defendant his cattle, then in the peund, he promiſed 
that if he did not make it appear before the ſteward at the next court 
held for the manor of, &c. that he had a right of common in ſuch a 
place in Widmore, he would pay the plaintiff 105. It was agreed 
pet Cur. that where the confideration is to prove a thing generally, 
this is intended ſuch as the law requires, which is by jury; but 
where it is to prove before ſuch an one, or in ſuch a manner, there 
it need not be by jury, but the modification muſt be obſerved 
as here. Sid. 313. pl. 27. Mich. 18 Car. 2. B. R. Butcher v. 
Vale. 

15. The ſlatute 33 1 H. 8. cap. 6 . prohibits the carrying of a gur, 
and enacte, that the Conuiftian [hall be upon due examination and proof 
before a * juſtice of the peace. The Court reſolved, that this proof 

was not intended by a jury, but by witneſſes. Vent. 33. Trin. 


21 Car. 2. B. R. Anon. 
262, 263. 8. C. but S. P. does not appear. 


2 Keb. 521. 1 16, 


16, A 


Trial. 

16. A diſpute aroſe at a horſe-race whether B. was the owner 
ef ſuch a horſe. B. gave bond to mate it appear to C. and D. within 
3 months, that he was the owner, Reſolved, that when the parties 
have agreed particularly in what manner it ſhall be made appear, 


and before what perſons the matter ſhall be ſo determined, and 
not by trial in the action, or otherwiſe, as it ſhould be if the condi- 


tion had been general to make it. appear. 3 Lev. 240. Mich. 


1 Jac. 2. C. B. Beayne v. Beal. 

17. Debt on a bond dated 23 Auguſt, conditioned zo pay Los. for 
every 20s. which the plaintiff” ſhall by ſufficient prog make appear to be 
owing to him from J. K. and to pay one half of it on the 25 day of No- 


vember following ; the defendant pleaded, that the plaintiff did not 


make it appear that J. K. owed him any money. The plaintiff replied 
that before the ſaid 25th day of November he and the faid F. K. accounted, 
20 then acknowledged that he owed the plaintiff 3101. Upon de- 
murrer to this replication it was objected, that the proof ought to 
have been by jury, which is the only proof the law takes notice 
of. But it was anſwered, that a judicial proof could not be in- 
tended by the parties, by reaſon of the ſhortneſs of the time, and 
conſequently other proof muſt neceflarily be intended. And 
judgment was given per tot. Cur. for the plaintiff, Lutw. 663. 
Paſch. 9 W. 3. Ladd v. Garrod. 858 


(H. a) Trial. In what Caſes it ſhall be 3) Inqueſt 
He, and in what not. 


EE: IN doauer, if the tenant comes at the grand cape, and ſays that he 
has been always ready to render dower, and the other takes iſſue 
upon it, pon which ſciſin of the land is preſently awarded ; an inqueſt 
of office ſhall not be awarded to inquire of damages, but they ſhall 
be inquired by the inqueſt which is to try the iſſue. 22 E. 3. 15. ad- 
judged.] 
[2. In an action, if he in rever//on prays to be reſceiued upon de- 
fault of the tenant, and the reſceipt is counter-pleaded, upon which they 


are at iſſue, and it is found at the niſi prius againſt him in reverſicn, - 


by which judgment is to be given againſt the tenant upon his de- 
fault; yet the ſame inqueſt which tried the iſſue may ax the da- 
mages againſ# the tenant, 39 E. 3. 8. b. (But that it is but inqueſt 
of office as to this). 

3. The iffne of tout remps pri & uncore eff ſhall be tried by jury 
upon iſſue joined, and not upon writ of inquiry of damages. Br. 
Trials, pl. 132. cites 34 E. 3. and Fitzh. Enqueſt, 59. 


4. Where iſſue is tried in quare impedit, and the plenarty is not in- 


quired, or whz loft preſented, &c. this cannot be inquired after ex 
oflicioz per Hank, and attaint does not lie; quod non negatur. 
Br. Enqueſt, pl. 44. cites 11 H. 4. 79, 80. 

quent, pl. 4 | 


G 3 


See Inquiry 
of Damages 
at tit. Da- 
mages. 


Br. Brief de 
Enquire, &c. 
pl. 18. cites 
34 E. 3. ac- 
cordingly. 
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* Originally (H. a, 2) Actions; what are * Zocal or Tranſitory. 


every fact 

was laid in | 

the place + x, n chartæ may be brought in any county, if the 
e rinragy deed bears not date in a place certain. Weſt's Symb. 1. 197. 


really done, , 
and there- Cites 31 E. 3. 
fore the 


written centratts bore date at a certain place, and the treſpaſſes on land were in their own nature local, 
and the decenna was reſponſible for the appearance of the parties within their diſtricts ; but when the 
cu/lom of decennary began to wear off, men could go from place to place, and the king's writ iſſued to 
any place where the defendant reſided; from thence they began not to date their contracts at any 
place, that fo they might ſue them at what place they pleaſed ; for before the capias, the proceſs by at- 
tachment and diflireſs could be only executed wwbere his goeds wwere, and this begot the diſtinction berwween 
tranfitory and local actions; for the former related to goods and chattels, and followed the debtor where- 
ever he could be found, but the latter related to lands and tenements ; and ſo the proceſs was general, 
and on the lands, though in treſpaſs vi & armis the proceſs was on the perſon, but created no incon- 
venience, becauſe it was an action that was generally between neighbours, and the perſon had no occa- 
fion for a writ into a foreign county in order to find the defendant. 

In the tranſitory actions the plaintiff had liberty to chuſe his venue, being ſuppoſed to lay it where 
the fact was done, and that it was done in the county where the writ was brought; but if the writ 
followed him into foreign county, he having fled from the place where the fact was done, the plaintiff 

was at liberty to chuſe from what vicinity the pares ſhould be ſummoned. 

Put the defendant could not by his plea after the venue, unleſs the matter pleaded was loca}. 

The reaſon of the diſtringas was, that where the decenna's were broken, where people were obliged 
to anſwer locally, the plaintiff was neceſſitated to ſeek the defendant, and to ſummon or attach him in 
the county where he refided, and the county was put into the margin; the record begins that the de- 
fendant was ſummoned or attached, as in that county; and this notion ſeems to be borrowed from the 
canonifts, where the rule is, quod actor debet ſequi forum rei. 

Now fince the law obliged the plaintift to ſeck the proper forum rei, the defendant could not alter 


the judicature of the fact by any plea that could be determined in that place, becauſe ſuch plea was nat 


alieni fori ; and it would be hard that the plaintiff, who was forced to ſeek the defendant, ſhould go 
elſewhere to have the cauſe determined; but where the plea of the defendant was local, ſo that the 
place made part of the iſſue, there the place of its own nature was alieni fori ; and therefore to prevent a 
failure of juftice, the venire was carried into a foreign county. | 

But if the plaintitł's declaration be for a matter local, where he cannot follow the perſon of the de- 
Fendant, as in quare clauſum fregit, there if the defendant could not be found in the county where the 
treſpaſs was committed, they could not follow the perſon of the defendant, and ſo they had only the 
proceſs of cutlawry; but as the plaintiff was obliged to follow the defendant, ſo the plaintiff had 
kis choice from what vicinage within the county he would try his cauſe ; for if he had been obliged to 
lay it in the neighbourhood of the defendant where he was ſummoned, the defendant might have had 
inguence enough to obſtruct juſtice, G. Hiſt. of C. B. 68, 69, 70. 

+ Warrantia charte may be brought in another county than where the land is; per Thorp ; but 
Brooke ſays, gquere inde; for by F. N. B. the plaintiff ſhall recover in value and damages; and there- 
—m it ſeems that it ſhall be brought in the county where the land is, Br. Lieu, pl. 10. cites 
40 E. 3. 4. EE | 


2. Ward of the bidy only was awarded well brought in another 
county than where the land is; but the contrary ſeems to be law, 
and contra 21 E. 3. 42. Br. Lieu, pl. 16. cites 40 E. 3. 4. 

3. And it was ſaid here that account againſi the bailiff of a mauer, 
fall be brought in the ſame county where the manor is. Br. 
Lieu, pl. 10. cites 40 E. 3. 4. | 

4. But detinue may be brought in the county where the detinue 

is, as well as in the county where the bailment was. Br. Lieu, 

pl. 10. cites 40 E. 3. 4. | 

rs. Song 5. Bill of diſceit was brought in the Exchequer agi the ſheriff, 
fuir pot in upon his account there, for embezzling of a writ of exigent again/t 
Scaccariofur four, where three rendered themſelves, and the fourth was outlawed, 
Ae e = and the ſheriff embezzled the writ, and it as brought in Midal:/ex 
be vie). in Scaccario, where the delivery and the embezzlement were at H. in the 
74 bt ED 5 © connty 
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judicium, no plea; and the plaintiff recovered damages fol. and 


caſes, unleſs of ſpecialty, the Court will change the venue to the place where the fact was done; and 


- writ, according to the ſtatute, G. Hiſt. C. B. 72, 73. — S. P. in the very identical words in 
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county of B. and yet good; for the diſceit is to the Court, and it 
ſeems that the matter is not local; and the ſheriff ſaid that he de- 
livered it to W. N. to bring it to Weſtminſter, who was robbed of 
it by the way by one of the three in the writ ; and becauſe the 
ſheriff himſelf ought to have kept it in his cuſtody, therefore per [ go J 


that the defendant be committed to priſon to make fine to the 
King, and gree to the party. Br. Bille, pl. 22. cites 41 Aſſ. 12. 
6. 6 R. 2. flat. 1, 2. enacts that, if in writs of debt, accompt, 5 vr _ 
and the like, it ſhall be declared that the contract thereof was made in yeq the 
another county than is contained in the original writ, ſuch writ ſhall be aiſtinction 
| cal and 
tranſitory actions, it ſeems that towards the 6 R. 2. it was abuſed to vexation; for plaintiffs would 
lay their actions far from the place where the fact was done, ſo that the defendant was neceſſitated to 
carry his witneſſes into that county, how far ſo ever from that place where the fact was done; to pre- 
vent which, this ſtatute was made. G. Hiſt. of C. B. 72. # 
This ſtatute was intended to have confined all actions to their proper counties, but then it would have 
created greater miſchief than it was deſigned to have prevented, if a plaintiff could not have followed 
his debtor into another county; but the ſtatute is ſo worded, that it only provides that the county ſhould 
agree with the writ in the place which did not make the tranſitory actions local; but to obviate the 
inconvenience, the judges conſtrued it to empower them to change the venue; and therefore in all 


therefore they non-pros the plaintiff in ſuch caſes, unleſs he gives ſome evidence of the fact within 
the county where the writ is brought; and theſe rules are good, fince they tend in effect to abate the 


the New Abridgment, 34- 

But in caſes of ſpecialty, they did not change the venue, becauſe if the contract was not dated at a 
particular place, it was preſumed ſo to be admitted, that it might charge the defendant in any place 3 
and the very form of noverint univerſi, ſeems to be calculated, that it ſhould be taken as a contract in 
all places whatſoever ; and therefore it ſhould take away one of the benefits of his ſpecialty to confine 
him to ſue it in the county where it was executed. G. Hiſt. of C. B. 73. 

Debt in London, the <orit was præcipe abbati Sancti Albani in the county of Hertford ; and becauſe 
county is expreſſed in the writ and count, therefore it ſhall be brought in the county of Hertford, 
and therefore ſhall abate; for it was dated in demo n:tra capitulari, &c. which ſhall be intended where 
the abbey is, but notwithſtanding thoſe words (dated in domo noſtra capitulari) yet if the county bad not 
been expreſſed in the wwrit before, it might have been intended that rhe abbey wwas in another courtv. Ard 
if the county had not been in the writ, the defendant could not have pleaded to the wvrit that the cbliga- 
tion avas made in another county, and yet the ſtatute 6 R. 2. cap. 2. ſays directly that he may have this 
plea ; quære, for it is not put in ure. Br. Lieu, pl. 63. cites 21 E. 4. 26. 

If a bond bears date at large, viz. at no place certain, he may bring action in England where he 
will, And by ſeveral, before this flatute a min might have brought debt in London, and declared upon a 
bond made at York. Br. Obligation, pl. 60. cites 21 E. 4. 74. Br. Lieu, &c. pl. 63. cites 
S. C. and ſays it ſeems to be there, that it ſhall be intended to be made where he alieges it; for before 
this | ſtatute] the action might be brought in one county, and declare upon the obligation made in ano- 
ther county. | . : 

* Br. Lieu, pl. $7. cites 13 H. 7. 17. S. P. 


7. Debt by him who recovered the land in writ of entry and damages Br. Lieu, 
to 10. againſt the ſame defendant, and the land was in the county nad, 8 


of S. and there was the writ brought of the land, and the achian of debt and that of 


was brought in Middleſex where the judgment was given of the da- — at 
ork, 


mages, and yet the writ awarded good; contra in ſcire facias to exe= debt lies 
cute the judgment, for there the tenant ſhall be warned upon the not ink ank; 
land, & habere facias ſeiſinam ſhall be in the ſame county where the fer Brown, 
land is; but in debt the ſummons ſhall be to the perſon. Br. 5 8 


l : of Thirnc, 
Brief, pl. 190. Cites 22 Mc 6. 38. for doubt 
of double 

5 f execution, 
If a man recovers damage or debt in C. B. upon treſpaſs or obligation laidFin any other county, if the 
plaintiff will bring an action of _ the ſum recovered, he muſt lay it in the county of Middleſex, and 


not in the county where the firit action argic ; and the reaſon is apparent, for be m:ft account upon the 
G 4 record, 
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| record, by which it appeus to the Court, that the cauſe of this action ariſes in Middleſex, where 
Judgment was given, and the record for that treſpaſs that was done; and that obligation that was 
made in anothet county is not now the cauſe of this action, but the judgment, which has made no- 
e a which begins there; per Hobart Ch. J. Hob. 196. pl. 248. in caſe of Hall v. 
ck eld, 


OPT 8. In cenſpiracy the writ did not male mention in what county the wy 
be of Place Twas <vhere he was acquitted, but that legitimo modo acquietatus 

canty of E 1 7 S 

Bucks, ac- furt apud D. &c. and yet well; for it ſhall be intended to be in the 

tion does hot rorunty. ⁊ußere the action is brought, if the contrary be not ſhewn. \ 
lie in the 88 1 2 . * 
cobnty of Br. Lieu, pl. 8. cites 35 II. 6. 46. þ 
Bedford, but only in the county of Bucks; for the recovery in one courſty is no bar againft a new ate | 
tion thereof brought in another county. Br. Lien, pl. $7. cites 13 H. 7. 17. 3 

If there is a conſpiracy in one county, and an indictment in another, the action may be brought in 

either; per Holt Ch. J. 11 Mod. 257. pl. 12. Mich. $ Ann. B. R. Leveridge v. Hoſkins. 
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9. As, precipe guid reddat in D. he ſhall not ſhew that D. is in 
the ſame county. Br. Lieu, pl. 8. cites 35 H. 6. 46. 

10. And treſpa)s in D. hikewife without ſaying in D. in conatu 
tus, quod nota; and this ſeems to be in writ or count ; for thoſe 
ſhail be brought in the ſame county where the writ is, or where the 
act was done. But contra in bar, title, or pleading ; for there he 


7 FITS r 


engt to fheww the place and county : note the diverfity. Br. Lieu, 
pl. 8. cites 35 H. 6. 46. | 
11. Error, becauſc where N. was in execution upon a ſtatute-/laple 
in London in ward of the ſheriff of L. they permitted him to eſcape 
to S. in Surrey, and the action was brought in London, and they 
were at iflue, and found for the plaintiff, and he recovered z by which 
the defendant brought writ of error, becauſe the action ought to 
Late been brought in Surrey and not ip London; and by the belt 
opinion it is error. Br. Error, pl. 82. cites 15 E. 4. 18. 
Br, Jurors, 12. Treſpaſs of battery or goods carried away are not local, and 
4 * therefore may be brought in another county than here the treſpaſs 


Br. Attzint, Was done. Br. Lieu, pl. 65. cites 18 E. 4. 1. 


pl. 104. 3 i 
S. P. cites M. 2 M. 1. Battery ond gords carried away are determined to be treſpaſs tranſitory 
and not iccal, and therefore the action thereof may be brought in any place; for the place is not tra- 
verſable there. Br. Lieu, pl. 65. cites 18 E. 4. 1. & 43 E. 3. 23. & N H. 6. 36. & 9 E. 4. 26, 27. 
eim, vo regard was to the place. Ibid. cites 41 Aſſ. 21. But treſpaſs of 
frees cut, or graſi trampl:d, is Iccal, and muſt be brought in the proper county, Br. Attaint, pl. 104. 
cites M. 2 Ma. 1 N i 
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See, pl. 3% 13. If 1 eaſe land to W. N. in the county of Bucks, rendering rent, 
. Be I cannot bring writ of debt thereof in the county of Bedford ; for 

the defendant may traverſe the leaſe made there. Br. Lieu, 
pl. 87. cites 13 H. 7. 17. 

14. The plaintiff ſhewed the place of the receipt of money on an uſu- 
rizus contract, and not the place of the contract, and yet had judg- 
ment for the queen, without any exception to it before judgment 
or error after; for the contra is but inducement to the receipt, and 
it Mall be iried where the taking was. 1 Leon. 97. pl. 125. in caſe 
of Sir Wollaſton Dixie, cited per Popham Attorney-general, as 
20 Eliz. one Bird's caſe. | 

I5. Toking of rents of lands in one county, may be laid in an- 
other; but taling ues and profits of lands, muit be laid where _ 

- lan 
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land lies. 3 Le. 238. pl. 327. Mich. 32 & 33 Elia. Per tot. Cur. 
in the Exchequer, in Owen Morgan's caſe. 
16. Debt for arrearages of rent-charge by executor of grantee, 
and after death of the grantor, mult be laid where the land is; for 
the perſon is chargeable only in reſpect of the poſſeſſion. Hob. 37. 
pl. 42. Pine v. the Counteſs of Leiceſter. 
17. Regularly it is true, that every action muſt be brought in that 
county where by the record it appears the cauſe of action began, which 
Dmetimes may admit an eleflion ; as where the Admiral Court fits in 
Middleſex, and ſummons a party in Eſſex, the action upon the 
itatnte may be in either of both counties. And if a man recover 
a debt in the court of Norwich, and will bring his action of debt 
upon that record in C. B. he muſt lay his action in Norwich; per 
Hobart Ch. J. Hob. 196: pl. 248. in caſe of Hall v. Winck- 
held. 3 * 921 
18. Deviſce of the reverſion of lands in Southwark, brought debt win. 26. 
in London for rent arrear. Jones took exception to the action's 5. C. but 
being brought in London, whereas it ought to be brought in South- aan 


8 . d not appear. 
wark, becauſe being brought by the deviſee of the reverſion, it is bid. 


brought upon the privity of eſtate, and fo not well brought. And $9- 5- Ce 


23 20 . c : 2 d . - 
of the ſame * opinion were Winch and Hutton J. abſente Hobart in e — 
Chancery; and judgment accordingly. Jo. 43. pl. 2. Mich. 21 Jac. Jones J. 
in C. B. Trehearne v. Cleabrooke. | 3 
being abſent) that this was a miſ-trial. —— Hutt. 68. S. C. And it is faid there, that becauſe it ap- 
pears to the Court, that this action is founded upon a contract in law, therefore it ought to be brought in 
Surry. 2 Roll. Rep. 382. REA v. CLEARROOKE, S. C. adjudged. And Jones J. ſaid it 
was ſo reſolved in the cafe of Hun RLE v. Groves, in B. R. Jo. 44. ſays it was fo adjudged 
per tot. Cur, in a writ of error, Paſch. 6 Car. in Sir Stephen Bourne's caſe. : 


19. A leaſe in London was made of lands in Middleſex. Leſſee Godb. 385. 
aſſigns; leflor dies. The adminiſtrator of the leſſor brought debt in r 
London again/t the aſſignee. The queſtion was, if it was well ; Car. B. R. 
brought. Jones ſaid, that where debt is brought wpor the contract, Sunn 


it may be brought any where. But where it is brought pn the — pr wv 


privity of the contract, as here it is, it mult be brought in the place whole Court 
only where the land lies; and that this had been adjudged in B. R. OR opi- 
f ; * nion 
and in C. B. And the Court ordered the plaintiff to pay colts, and the action 
then he might amend his declaration. Lat. 197. Hill. 2 Car. was not well 
smith . * L. . | brought, 
8 n Vay . but ought 
to have been brought in Middleſex. ——S, C. cited D. 270. b. pl. 25. in Marg. 
Action of debt for rent againſt an aſſignee of a term is local, and ſe is an action of covenant againſt 
ſich aſſignee, becauſe it is funded on the privity of eftaree And though in the principal caſe, the leaſe 
was of lands in Ireland, and the rent was covenanted to be paid in London, yet this does not alter the 
caſe, Carth. 182. Hill. 2 & 3 W. & M. B. R. Barker v. Damer. 3 Mod. 336. 8. C. 
accordingly. —1 Sa k. 80. pl. 1. S. C. accordingly. - how. 191. S. C. argued, 
And Ibid. 193. Arg. agrees that debt againſt aſſignee is local, becauſe it reſults purely from 
the privity of eſtate, and ariſes only from the perception of the profits, S. C. cited 6 Mod. 194. 
in the caſe of Way v. YALLY; and is chere ſaid by Holt Ch. J. to be good law. S. P. For 
the eſtate is local. But it is otberoiſe qovere it is ſounded on a privity contract, which is tranſitory. 
As in debt for rent by leff.r ; for that may be where the land lies not. And if a foreign iſſue which is 


local, ſhould hapoen, it may be tried where the action is laid; and for that purpoſe the plaintiff may 


enter a ſuggeſtion on the roll, that ſuch a place in ſuch a county is next adjacent; and it may be tried 
in B. R. by a jury from that place, according to the laws of that country, which may be given in 
- evidence upon nil debet pleade 4. Per Cur. 2 Salk, 651. pl. 31. Tin, 3 Ann. B. Re Way v. 
Yaliy. 


. 
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S. P. By 20. If debt be brought by grantee of the reverſion, it muſt be 


— aud Where the land is, becauſe it is brought on the privity of eſtate; 


Jane J. 2 per Jones J. Godb. 385. in Smith's caſe. 
oll. Rep. 
383. Mich. 21 Jac. B. R. in caſe of Trea v. Cleabroke. | 

Aﬀegnee of the reverſion of lands in the county of Somerſet upon a leaſe thereof made in London for 
2 years rendering rent, brovght an action of debt in London for the rent arrear, after the aſſignment and 
atrormment. All the Court conceived, that ſeeing by the aſſignment of the reverſion and attornment 
the privity of contract is gone, and the rent follows the land, the plaintiff being only intitled to it by 
reaſon of his having the land, the action ſhould be brought in that county only where it lies. And 
therefore judgment was reverſed. Cro. C. 183. Paſch. 6 Car. B. R. Bord v. Cudmore. 

ee of reverſion ſhall have cov:nant againſt leſce for the rent in a foreign county. But other- 
wiſe it is of debt; for the ſtatute of H. 8. puts the aſſignee in the fame plight as the leſſor himſelf 
was as to action of covenant. And it is clear that leſſor might have brought his action where he 
* ; for the ſtatute made it aſſignable. But it ſeems debt ſo brought in a foreign county had been 

becauſe it was annexed to the reverſion by the common law, and to be brought in the county 

where the land lay, and not elfſewherze, without a perfonal contract; but the reaſon of a perſonal 
contract is not extended to the caſe of covenant, which by the ſtatute is transferred as amply as the 
king bimfelf might transfer any choſe en action. And judgment for the plaintiff. Sid. 401. pl. 8. 
Hill. 20 & 21 Car. 2. B.R. gon yon and Hall v. Plant. Lev. 259. S. C. accordingly. —— 
Sannd. 237. S. C. Vent. 10. RSTIE v. HALL, ſcems to be S. C. but adjornatur, becauſe 
the court was not full. | 

It was agreed by all, that the grantee of a reverſimm may maintain an action of covenant againſt the 
Ae bimfelf, as well in the county where the demiſe was made, as in the county where the lands lie, 
becauſe the privity of contract between the leſſor and leſſee is transferred to the prantee of the rever fiou 
45 the ftatute of H. 8. &c. Carth. 183. in caſe of Barker v. Damer. 8. P. Per Holt Ch. J. 
but the aſſignee of leſſee remains at common law. Show. 199. S. C. 
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Sid. he 21. Debt upon obligation at London conditioned that if ſuch ſhip does 
— 9 1 not miſcarry in ſuch voyage, to pay, & c. the defendant pleaded, that 
ant pleaded the ſhip “ miſcarried at Falmouth in com. Cornwall. The plaintiff 
Dar the demurred, and judgment for him; for all this matter is tranſitory, 
Hip * 2*- and the + plaintiff has election to bring his action in which county 
Falmouth. he pleaſe; and the defendant is obliged to plead all tranſitory mat- 
Aker ſe- ters, as this is, in the fame county; for if the ſh ip periſh in the one 
bates, the cpumy, or in the other, it is all one. But if he hath local matter to 
Court held, plead, he may plead this in the county where the local matter 
that thoveh ariſes, and by this bring the plaintiff to try it in another county; 
books are, Otherwiſe not. Lev. 149. Mich. 16 Car. 2. B. R. Collins v. 


that the de- Sutton. 

fendant may 

change the venue, yet the practice and law now is, that he cannot do it in tranſitory actions. And they 
adjudged the plea ill. But where the action is not tranfitory, the defendant may plead foreign plea z 
but then it ought to be ſworn, or otherwiſe it ſhall not be received. 


Lev. 127- 22. Debt for rent lies againſt executor in other county than where 
5.E- but the land lies, if it be in the detinet only: otherwiſe if it be in debet 


mt appear. e detinet, as it ought to be, if he has not aſſigned. Reſolved. 


—— FE Sid. 266. pl. 17. Irin. 17 Car. 2. B. R. Helliar v. Caſbard. 

is brou | 

in the debet & detinet, viz. for rent incurred in the executor's time, it muſt be where the land lies; 
but where in the detinet only it may be brought where the leaſe was made, becauſe it is for arrears in 
the teftator's life-time. Agreed per Cur. Vent. 236. Hill. 24 & 25 Car. 2. B. R. Anon. 
S. P. And where it is in the debet & detinet, he is charged as aſſignee upon the privity of cſtate, 
and not on the privity of contract; and therefore muſt be brought where the land lies. 2 Lev. 80. 
Hill. 24 & 25 Car. 2. B. R. ſeems to be | Co Cormel Vs Liſſet. 


If a cauſe 23. Where the matter conſiſts of two parts in ſeveral counties, 


of action . . : SS þ 
iſes partly 28 ale in Londen, and delivery in Kent, the plaintiff ſhall have his 
is ene 7257 election. Per Cur. Vent. 344. Mich. 31 Car. 2. B. R. Anon, 
county, 


partly in another, it is in election of the plaintiff to lay it in which county he pleaſes; as if a country 


ch apman 
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chapman ſends a letter to a tradeſman in London to ſend him 22 2 4 . he 8 them * | 
acinon arijcs in But counties, 


cordingly, and they come to the chapman's hands; there 
may lay them in either. Per Holt. 12 Mod. 76. Trin. 7 W. & M. Anon. 


24. Debt upon a record is local, and cannot be altered; but if 
one give a record in evidence, it is not local. Per Pemberton Ch. 
J. Skin. 44. Paſch. 34 Car. 2. B. R. in caſe of Lord Shaftſ- 
bury v. Graham. | 

25. Covenant, &c, brought in London, upon articles of a- 
greement, wherein R. P. vicar of S. covenanted to permit the de- 
tendant to receive, to his own uſe, all duties of the ſaid vicarage for one 
gear, to be due at Michaelmas following, &c. and the defendant 
«greed to pay the plaintiff 1501. in lieu of the ſaid tithes, and avers per- 
fermance on his part, but that the defendant had not paid tbe 1501. 
The defendant pleaded in bar, that R. P. died at S. before Michaelmas, 
&c. And upon a demurrer exception was taken, becauſe the 
defendant has pleaded a tranſitory thing, viz. the death of R. P. 
at S. whereas the action is brought in London. But the plaintiff 
had judgment by the opinion of the whole Court. Lutw. 343. 
Trin. 5 W. & M. Pyke v. Pullein. 


26. In tranſitory actions, as for battery and taking of goods, the 
plaintiff may allege the tort done, not only in other vill, but alſo in 
other county; and the place cannot be fraverſed without ſpecial cauſe 
of juſtification, which extends to ſome certain place; as in caſe of 
a conſtable arreſting a man for breach of peace; in action againſt 
him he may traverſe the county, but then he muſt traverſe all other 
places, except the vill where he is conſtable. The ſame in taking 
of goods. But where the cauſe of juſtification is not reſtrained to 
any certain place, i. e. ſo local, that it cannot be alleged in other 
vill; then, though the action is brought in a foreign county, he 
ought to allege his juſtification in the county where the action is 
brought; as if a man is beat in the county of * Middleſex, and he brings 
his an in the county of Bucks, the defendant cannot plead that 
the plaintiff made affault on him in the county of Middleſex, and 
traverſe the county of Bucks, but he ſhall plead his juſtification in 
the county of Bucks, becauſe the cauſe of his juſtification is good 
in any place; and ſo it is in caſe of bailment of goods, and other 
| caſes for tranſitory things. Per tot. Cur. 2 Lutw. 1437. Paſch. 

8 W. 3. C. B. Searle v. Darford. | 


him. 2 Lutw. 1438. in S. C. cites Poph. 101. Paramour v. Verrold. And Mo. 350. S. C. 


27. Local action is not to be laid any where, but where it did 
ariſe, without con/ent of parties. Per Cur. 12 Mod 399. Paſch. 
12 W. 3. Anon. | 

28. In caſe for a falſe return to a mandamus, for reſtoring ... . 
to an office in the corporation of Oxford, the action being laid in 
Suffolk, it was moved at the bar to have it laid in another county, to 
preſerve the peace and quiet of Suffolk. Per Cur. this action being a 
local one, mult in its nature be brought either in Sf, where the 
falſe return was made, or Middleſex, where it appeared on record ; and 
the plaintiff has his election by law of the 2 counties, and the Court 
Fannot lay it without his conſent in either of the 2 counties; _ Po 

| 2 | CONUILS 


This caſe 
was cited 
Arg. and 
agreed by 
the Court, 
becauſe the 
deed did 
not bear 
date at a 
e Drag 
place. Ld. 
Raym.Rep. 
183. Paſch. 
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in caſe of 
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Thompſon. 
If the ſpe- 
cial matter 
alleged in 
the foreign 
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falſe, the 
plaintiff may 
maintain his 
action, and 
traverſe the 
ſpecial mat- 
ter alleged 
by the de- 
fendant 
and ſo 2 
traverſe in 
ſuch caſe 
may be 


upon a tra- 


verſe when 
falſity is 
uſed to ouſt 
the plaintiff 
of the be- 
nefit which 
the law gives 
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conſiſts of 2 falſtties, viz. of the fact and of returning it on record. 
It was agreed, that in tranſitory actions the plaintiff has not a 
peremptory election ; but the defendant might transfer it to the 
right county, unleſs the plaintiff would be bound by rule to give 
material evidence of ſome fact in the county where he laid it. 
12 Mod. 515. Paſch. 13 W. 3. the Corporation of Ortord's 

Dating of = 29. If a bond bear date at a place certain, the action thereupon 

1 e muſt be laid there; per Holt Ch. J. 6 Mod. 195. in caſe of 

Place, makes Way V. Yally. a | 

it local; and | 

fouls the city of London hold plea, if it were dated at York, it would be erroneous, But the making 

of a bond wwithour dating, makes it tranfitory; and may be faid to be made all over England, 

31 Mod. 52. pl. 21. Paich. 4 Ann. B. R. Anon. | 


30. In caſe the plaintiff declares, that he was poſſefſed of a farm 
and a river, apud D. in com. Devon; and that the defendant, to 
damage the plaintiff's farm and river, did at a place, vacat Davyss 
Cloſe in com. Dorſet, dig 2 ditches and diverted the plaintiff' water 
out of the rivers, and damaged the meadows ; but does not ſay per 
guod. An exception was taken, that the action is brought in a 
wrong county ; for it ſhould be brought where the trenches were 
dug. But per Holt, &c. it is good; for here is cauſe of action that 
ariſes in both counties, and the action may be brought in either. 
11 Mod. 257. pl. 12. Mich. 8 Ann. B. R. Leveridge v. Hoſ- 

S. | 

31. If a nuiſance be erected in one county io the damage of a man 
in another, the aſſiſe muſt be brought in confinis comitatuum. 
11 Mod. 257. pl. 12. Leveridge v. Hoſkins. 


® 6 Mod. 32. All real and mixed actions, as waſte, * cectment, &c. muſt be 
72% eh. laid in the fame county where the land lies, for they are local ac- 


3 Ann. tions; and ſo are treſpaſſes of quare clauſum fregit, and the ſame 
B. R. Anon. places where the wrong was done muſt be ſet down in the decla- 
ration. L. P. R. 16. tit. Actions. 5 
33. But all perſenal actions, and all tranſitory actions, as debt, 
detinue, aſſault, annuity, account, &c. may be brought in any county, 
and laid in 2 1 where the plaintiff pleaſes, except it be againſt 
an officer. L. P. R. 17. tit. Actions, cites Co. L. 282, 283. 
34. Where an action is brought againſt a conſtable for a thing done 
by him by virtue of his office, by the ſtatute of 21 Jac. 12. it muſt 
L 85 J be brought againſt him in the county where he is conſtable, and 
f the fact was done, and not elſewhere. L. P. R. 23. tit. Actions. 
| 35- Sheriff took a bail-bond in Surry, upon an arreff made there, 
and the plaintiff brought debt upon the bond in London, and laid 
the aſſignment there. Exception was taken that the a//ignment 
being tranſitory matter, and not local, ought to have been laid at 
8. in Hurry, where the bond was taken. But per tot. Cur. the 
plaintiff may lay the aſſignment in London if he pleaſe ; and judg- 
ment for the plaintiff, 2 Ld. Raym. 1455. Hill. 13 Geo. B. R. 
Gregſon v. Heather, 25 . 
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(H. a. 3) Place. In ⁊chat County the Action may 
5 be brought, where there are ſeveral. 


15 IF a man grants a rent out of his land in the county of M. and But where 
charges land in the county of E. to the diſtreſe, the aſſiſe ſhall be „ 93 


. ; : granted out 
brought in the county of M. where the land lies, out of which the 7#1a:d in 
rent was granted. Br. Aſſiſe, pl. 151. cites 10 Aſſ. 4. divers * 

ties, an 


Aſſſe brought in one county, the writ was abated ; for in this caſe aſſiſe cannot lie. Ibid, 


2. Quare impedit of a prebend was brought in the county where 

the cathedral church was, and not where the manor was, which 

made the prebend and body of the prebend; and well by award. 

Br. Lieu, pl. 24. cites 21 E. 3. 5. f 
3. Ward of the body in the county of D. where the land lay in the The plain- 


g - tiff brought 
county of S. and therefore, upon exception taken, the writ a unt of 
was abated by award. Quod nota, Br. Lieu, pl. 26. cites raviſhmens 
21 E 3.42. ; of his ward, 

n in the 
county of York, and ſuppoſed by his writ that it was done in the county of Derby, and that the de- 
fendant carried the ward to Vork; and counted that the tenancy and the ſeigniory by knight ſervice was 
in the county of Derby. The raviſhment was traverſed, and found for the plaintiff, and judgment for him. 
But it was aſſigned for error, that the original ſhould have been brought in the county of Derby ⁊0 here 
the tort wwas dne. And io was the opinion of the Court. D. 289. pl. 58. Paſch. 12 Eliz, Sir 
Tho. Fitzherbert's caſe. 


4. Scire facias upon a recognizance in Chancery brought there, and If \cir- fa- 
they ti l 175 1, the action, and th ere a 
y were at iſſue upon releaſe, and the record, the ation, a „„ 


ceſs ſent into B. R. to try ; and there at the niſi prius the plaintiff was is ackrow- 
nonſuited, and brought another ſcire facias in B. R. And exception i 


taken that it ought to be taken in Chancery, where the recognizance el 
was acknowledged, & non allocatur ; for where the record remains, of C. B: 
there the action ſhall be brought, for the record itſelf was ſent _ a ger 
there. Contra if the tenor of the record only had been ſent. Br. 3 ; 
Lieu, pl. 36. cites 24 E. 3. 73. g. ed, ſcire 
tacias ſhall 


be brought there, directed to the ſheriff of Lordon, and not to the ſheriff of Middleſex, where the Bank is; 
by all the prothonotaries of C. B. Br. Lieu, pl. 8 5. cites M. 5 M. 1. 

If a man recovers arnuity in C. B. which ariſes in the county of E. yet the ſcire facias thereupon ſhall 
be always taken in the county of Middleſex, wvhere the record is; per Jufticiarios. Br. Lieu, pl. 60. cites 
18 E. 4. 18. | 

But of a fine or damages recovered, the ſcire facias ſhall be brought in the county where the land is, 
er where the damages aroſe upon the land. Ibid. | 

But of recovery of debt here, which aroſe upon a contract at York, the ſcire facias ſhall be brought in 
Middleſex; per Littleton. Ibid, i 

Bail was talen before a commiſſioner in Yorkſhire, and the recegnixarce was tranſmitted to a judge of 
C. B. and made a record of that court; afterwards a ſcire facias was brought againſt the bail, directed 
to the ſheriff of Middleſex. And upon demurrer it was reſolved, that the 1cire facias was well brought 
in * Middleiex, and might have been brought in either of the counties. 2 Lutw. 1282. Mich. 
10 W. 3, Redman v. Idle. | : 

+. 08 3 


5. A man conſpired at N. in the county of N. to make A. B. at- = Lieu, 
terney for his adverſary, againſt whom the conſpirator brought afſiſe of 5. &. —— 
land in the county of D. to make him plead by covin, and to leſe the And ibid. 
land, & c. And the party brought thercof writ of conſpiracy in ple 13. cites 


the oe es 


a „ 
FFP 


— . — 
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B. R. con- the county of N. where the conſpiracy was, and not where the 
Fired Pl. loſing was by the paſſing in the aſſiſe, and yet well; per Judicium. 


6. cites x 


3. C. — Br. Lieu, pl. 77. cites 42 E. 3. 14. 
S. C. cited 


per Cur. 7 Rep. 1. b. in Bur wer's caſe; for when a matter. in one county is dependant upon matter in 


another county, there the plaintiff may elect in which county to bring his action, unleſs where the de- 
fendant, upon the general iſſue pleaded, ſhall be prejudiced of his trial, as he ſhall not be in this 


cafe. | 
So of conſpiracy in one county, by which he is indicted in another county, the action ſhall be 


brought in the firſt county. Br. Eſcape, pl. 36. cites 14 E. 4. 3.— Br. Lieu, pl. 72. cites S. C. 


6. A man had land in the county of Kent, by which he and his anceſ- 
ters, and thoſe whoſe eftate, &c. have uſed to make a hedge, and to incleſe 
the land in the county of Surrey ; and for the not doing it, the party 
grieved brought action upon the caſe in the county of Surry, <where the 
land was. And the writ awarded good, becauſe nothing is to be re- 
covered but damages ; for it is not in the right as the writ of Curia 
claudenda is; and it is a good plea, that there are buſhes and 
furzes, abſque hoc that there ever was any hedge there; for if a 
hedge never was there, he cannot repair the hedge. Br. Lieu, 
pl. 84. cites 11 R. 2. & Fitzh. tit. Action ſur le Cafe, 36. And 
ſee Ibid. 37. | 

7 Rep. 2. b· 7. But if a ſurgeon aſſumes in London to cure the plaintiff, and puts 


jog __ contrary medicines in Midaliſex, action may be brought in the one 


S. C. — county or the other. Ibid. cites 11 R. 2. 


S. P. For | 
the defendant bas a plea to give him in cither county. D. 38. b. pl. 53. Mich. 28 H. 8. in caſe of 
Caen v. Huſſey. | | 


8. Writ of account was brought in the county of N. and affigned 
Phe receipt in Newcaſtle upon Tyne, which was made à county in itſelf 
ing the writ, and therefore the writ well brought in the 
county of Northumberland by award. Br. Lieu, pl. 17. cites 
2H. 4. 18. | | 
Er. Lieu, 9- In diſceit, the defendant for 6s. covenanted with the 2 by 
_— 8 parol to enfeeff him of his land in the county of H. and after enfeoffed anc- 
ther ; and he brought a writ of diſceit in the county of L. where 
the covenant was made. And per Thirne, he ought to have 
brought it in the county of H. where the diſceit was. Quzre. 
Br. Action ſur le Caſe, pl 31. cites 3 H. 4. 3. | 
Br. Lieu, 10. Treſpaſs upon the caſe againft A. becauſe he had land in W. 
E. pl. e mn the county of Eſſex, by which he ought to repair a certain wall upon 
as. c. Thames, and did not, by which the land f the plantiff was ſurroumded 
in the county of Middleſex ; and though the damages are to be re- 
covered of the loſs in Middleſex, and the action is brought in Eſſex, 
the writ was awarded good; for the non-feaſance, &c. is the tort, 
&c. Br. Action ſur le Caſe, pl. 32. cites 7 H. 4. 8. 


Br. Leu, 11. Where a man has common in one county to be uſed over a bridge 


- * cites in aneſ her county, and the bridge is broken, afſiſe of the common ſhall 

| be in the county where the bridge ia Quod conceditur. Br. Action 
ſur le Caſe, pl. 32. cites 7 H. 4. 8. per Rikhil. 

Falſe impri- 12. If a man 1s talen in one county, and impriſoned in another county, 

— pare he may have ation in the one county or the other; or he may have Its 

| | : | action 


0 
| 
I 
7 


action in the one county, ſpeaking of the aft in the other county; per in at S. in 


the county if 


Hank. Br. Lieu, pl. 67. cites 11 H. 4. 64. 55 


ried bim te O. in the county of S. and there detained bim till be bad made fine of 101. the action was 
* brought in the one county, but it does not apppear in which, Chelr. ſaid he ought to have ſeveral 
actions in this caſe, but the defendant was awarded to anſwer ; quod nota, Br. Lieu, pl. 23, Cites 


38 E. 3. 34 


13. If a ſew⅛er extends into 2 wills, and it is flopped in the one, 
action lies well in this vill, and ſhall not abate. And the defendant 
pleaded to the writ, that the land ſurrounded is in S. and nat in L. 
judgment of the writ. Hank. ſaid, then you may plead not guilty. 
Skrene ſaid, no, fir ; for the writ is not good no more than in 
aſſiſe or præcipe quod reddat, &c. Quære. Br. Action ſur le 
Caſe, pl. 46. cites 12 H. 4. 3. 
14. Diſceit was brought again? J. N. ſheriff of Berks, inaſmuch 
as the plaintiff recovered damages in Banco, and ſhewed certainly, 
&c. and hed elegit to the ſheriff of B. which he delivered to the defend- 
ant, ſheriff, &c. at London, and he imbezzled it in the county of 
B. and the beſt opinion was, that the action ſhall be brought in the 
county of B. where the diſceit was, and the damages ſhall be in- 
quired there, and not in London. Quære. Br. Lieu, pl. 21. 
cites 9 H. 5. 6. | 
15. Executors are not chargeable in action of detinue, unleſs by Br. Lies, 
the poſſeſſion of the goods, and not by reaſon of the bailment ; quod nota ; ers ts 
and therefore the action ſhall be brought where the teſtator died, 6. ee 


and not where the bailment was made to the teſtator. Br. Exe- _ = 
riſot, 


cutor, pl. 10. cites 3 H. 6. 35. | action may 
be brought either in the one county or the other, Br. Lieu, &c. pl. 6. cites 34 H. 6. 18. 


16. If a parſon grants annuity at D. and the patron and ordinary If annuity is 
@nfirms it at another place, the action may be well brought in the pony - "ap 
place where the grant was made; for it ſeems that it can- curry of N. 
not be brought in any other place, Br. Lieu, pl. 70. cites ” the _ 
"7 H. 6. 39, 40. | 1 
the county of S. where the grant was made. Br. Lieu, pl. 27. cites 8 H. 6. 23. 


17. If a man covenants with another in L. to ſerve him in E. action 
may be brought in L. Br. Lieu, pl. 27. cites 8 H. 6. 23. 

18. A man forged deeds concerning the manor of D. which extend- 
ed into the counties of W. and L. and action was brought thereof in 
both counties. Brooke ſays, ſee the book; for it is hard to 
intend how the action was brought. Br. Lieu, pl. 3o cites 
22 H. 6. 53. | : | 

19. Debt upon an obligation brought in the county of W. where it bore It an edliga- 
date at D. in the county of S. it was ſaid, that there the plaintiff in de _ 
ought to ſurmiſe that he livery was firſt made at N. in the county E, _ 


of W. where the writ is brought. Br. Lieu, pl. 31. cites rt, g- 


able at Los- 
22 H. 6. 57. . | don, yet the 
action ſhall be brought in the county of Vork, where the obligation and contract was made. Per 


Danby Ch. J. and the beſt opinion. Br. Lieu, pl. 51. cites 5 E. 4+ 21. 


20. If a man ſeiſed of land in the county of Z. grants it to WW. N. 


fer years, in the county of H. and the Jer outs the lefſet, he ou 
i ve 
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have action of covenant in the one county, or the other. Puzre 
inde ; but it ſeems that ae lies in the one county or the other. 
Br. Lieu, pl. 76. cites 26 H. 6. and Fitzh. Covenant, . 

*S.P. Br. 21. In * action ub the ſlatute of labourers, if the retainer be in one 


— 4 county and the departure in ancther county, the maſter may have 
14 E. 4. 3. action in the one county or the other. And where the ſervant is 


Br. retained in one county, and ſerves in another county, he may have 


ogg debt in the one county or the other. Br. Lieu, pl. 6. cites 34 H. 6. 18. 


S.C.-— per Priſot. 
S. P. Br. | | 
Lieu, pl. 11. citzs 41 E. 3. 1. and concordat the fame year, fol. 20.8. P. Br. Lieu, 
pl. 33+ cites 15 E. 4. 18. per Digas; for in te are privity; Gut contra, <vbere there i; tort and 
1 privity. ; | 

+ If a man retains a ſervant in the county of M. and a firanger takes bim in the county of C. the action 
Bes in the county of CG. for n ri is in the firanger 3 but where the ſervaut departs, action may be 
brought in the one county or the other, for there is privity. Br. Lieu, pl. 33. cites 15 E. 4. 8, —— 
7 Rep. 2. a. in BuLwER's caſe, cites S. C. & 41 E. 3. I. b. 28 H. 6. 15. b. 14 E. 4. 6. 
20 H. 6. 11. D. 38. b. pl. 5 . Mich 29 H. 8. in caſe of Gawzx v. Huss v, becauſe the 
de ſendant has a plea to make in each coun y, viz. in the firſt piace the retainer is traverſable, and fo is 
the departure. 
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7 Rep. 3. a. 22, Quart impedit againſt 2, and the one defendant was eſſoigned, 
utes waa and the plain, f made default, and the other defendant made title, and 


ſays, that bad ⁊urit to the biſbap, and delivered it to the biſhop at M. in the county 
quare 1 of M. obere the church was in the county of N. and the biſhop refuſed 
_ „ fo admit his clerk, and the defendant brought quare non admiſit in 
cumbravit the county where the church was, where it ought to have been 


Wall always brought in the county of M. where the refiſal was; and therefore 
be brought 4 n . 

where the the writ was abated by award. Quod nota. Br. Lieu, pl. 43. 
church is 3 cites 38 HA. 6. 14. 

for - the 23. But t quare inc:mbravit ſhall be brought where the church is; 
one tre _ 33 . © 

alaingf for the clerk ſhall be ouſted. Br. Lieu, pl. 43. cites 38 H. 6. 14. 
ſhall recover Per Yeiverton. | | 

His preſen- ; 3 ; 
tation, and by the other the clerk of the biſhop all be removed, and the plaintiff's clerk admitted, 
and cites 8. C. but cites 4 E. 3. 9. that otherwite it 18 in the ca of the j| king. But 8 guare non ad- 
it ſhall be brought in the country where the :ctutal was, and not where the church is; for damages 
only are to be recovered, and the refuſal is the coramencement of the tort, and ground of the action; 
and cites 38 H. 6. 14 & 15. and F. N. B. 47. (F). But rare impedit ef à prebind thall be brought 
in the county where the catledral church is, and not in the county where the body of the prebend is; 
for the plaintiff's clirk is to be inducted and inftailed in the cathedral church; and lays that with 
this accords 21 E. 3 5- and D. 2 Eliz. 194+ [pl. 33-] but that 43 E. 3. 24+ is, and 15 E. Jo 
Brief, 325. ſeems contra, and that io the law is well explained in a caſe wherein was a diverſity of 


- : : 


opinions in our bos. 
ft Br. Quare Incumbravit, pl. 4. cites 5. C. 
| The ling may bring his writ of gaare impedit in a foreign county, where the church is not. Brooke 
fays, quod gun re, for it is 2 wonder. Br. Lieu, pl. 73. cites 4 E. 3. 9. & Fitzh. Brief, 705. 
& S. P. Br. Quare non admilit, pl. 3. cites 38 H. 6. 14. 


7 Rep- 3-2 24. Writ of valore maritagii ſhall be where the refuſal was, and 
SA" nat only where the land is. Br. Lieu, pl. 43. cites 38 H. 6. 14. 


EES caſe, 

fays, it mall Per Jenney. 

be brought | 

where the land is; for the lord need not make any tender. But if he makes tender, and the other 
refuſes, and he alleges it in the county, then the writ lies in the county where the refuſal was. And 
Cites 22 R. 2. tit. Brief, 937. and 38 H. 6. 15. a 


7 Rep. 2. a. 25. Debt upon aà lenſe fer years ou be brought where the leaſe wwas 
in Ber- made, and not where the land is. Br. Lieu, pl. 43. cites 38 H. G. 14. 


wirs s caſe, 


ciies 5. C. Per Cur. 

an J 3 H, 1 | - , 5 

&, 27. accordingly ; for the action is founded on the contract made by the lesſe. © Br, Lieu, pl. 27. 
: 6. cites 
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cites 8. C. and P. —— But Br. Lieu, pl. 6. cites 34 H. 6. 18. that debt may be drought in the 


one county or the other; per Priſot. S. P. D. 40. pl. 20. Mich. 29 H. 8. becauſe there is a 
continual privity between the leſſur and leſſee. 5 


26. If a man males attorney in Middl:ſex, who deceives him at the 
niſi prius in N. action ſhail be brought in the county of N. 
where the diſceit war. Br. Licu, pl. 43. cites 38 H. 6. 14. Per 


Suliard. 
27. Debt upon eſcape lies in the county where the eſcape was. Debt upon 


Nota. Br. Lieu, pl. 43. cites 38 H. 6. 14. Per Suliard. —_ 
London, far that A. B. was condemned in London at the ſuit of the plaintiff, and was there — ward, 
and the detendant ſheriff, permitted bim to eſcape ſuch a day in Seuthwark, of which he brought the 
action, and they were at iſſue and found for the plaintiff; and it waz alleged in arreſt of judgment, 
inaſmuch as the action was brought in London, where the eſcape was in Southwark, and yet the plain- 
tiff recovered per judicium; for the action is <vei! brought, per Cateſby, in the ene county er the other, 
Br. Eſcape, pl. 36. cites 14 E. 4+ 3+ Br. Lieu, pl. 72. Cites S. C. ä 


28. Of maintenance in one county, by which the inqueſt paſſed Br. Lieu, fl. 
againſt him in another county, the action ſhall be brought in the 77 0 | 
firſt county. Br. Eſcape, pl. 36. cites 14 E. 4. 3. 5 
29. Of covenant to make a houſe in one county, by which he males it [89 
hadly in another county, he may have action in the one county or the _— 8 
other, as it is ſaid. Br. Eſcape, pl. 36. cites 14 E. 4. 3. 3 _ 
30. Debt upon account ſhall be brought in the county where the ac- 
—_ Was made. Quod non negatur. Br. Lieu, pl. 33. cites 
15 E. 4. 8. | 
| * C. brought i! of debt in Londen againſt J. S. and J. B. late 

eriffs of London, in the Excheguer, upon their account, for that the 
plaintiff had execution againſt N. upon a flatute-/taple, and thewed the 
certainty of the ſuit, &c. and that N. was in execution in the ward 
of the defendants, and Hey ſuffered him to eſcape in Southwark in 
the county of Surry, ſuch a day; and they were at iſſue, and found 
fer the plaintiff, by which he recovered. And the defendants brought 
aorit of error, inaſmuch as the action was not brought in Surry, but in 
London. Per Hody, a man ſhall be indicted in the county where 
he ſuffered the eſcape. But per Pigot, here is no privity between 
the ſheriffs and the plaintiff, therefore the action ſhall be brought 
in 8. And if a man be taken in L. by capias ad computand. aud eſcapes 
in S. action upon the caſe ſhali be brought in 8. for there is the 
tort; and Choke agreed with Pigot. Br. Licu, pl. 33. cites 
15 E. 4.18, ; | 

5 2. Error. If a man brings præcipe quod reddat, and protection Br. Lieu, 
is caſt in Weltmin/ter, and allowed for a year, and after within the * 1 
gear he dwells in the county of G. at his bujineſs, action upon the caſe 
lies in the county of G, for there commenced the tort. Br. Action 
ſur le Caſe, pl. 62. cites 15 E. J. 18, 19. Per Dygas. h 

33. Where the action ariſes upon two points, he may uſe the 
action in the one county or the other. Br. Lieu, pl. 33. cites 
15 E. 4. 18. ; 

oo Of retainer in S. to ſhoe a horſe, and he clayed him in L. action 
may be brought in the one county or the other, by reaſon of the 
rivity. . Br. Lieu, pl. 33. cites 15 E. 4. 18. | 


2 
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25. If a man be arreſted by capias, in Middleſex, and committed to 


Newgate, which is the gas as well for London as for Middleſex, 
action ſhall not be brought againſt him in London upon his pre- 
ſence there; for he ig priſoner there for Middleſex, and not for Lon- 


don, though one and the ſame perſon be ſheriff of Middleſex and 
London; for if he by capias awarded in Middleſex, arreſts the party 


in London, action of falſe impriſonment lies. Br. Lieu, pl. 73. 
cites 16 E. 4.5. 

36. If a man cites one in one county to appear before the admiral in 
anther county for a thing done in the body of the county, by force of 
which the party appears, he may have his action in the one county 
or the other at his pleaſure. 7 Rep. 2. a. in BuLwek's caſe, cites 
Dyer, 159. b. 42 E. 3. 14. a. 44 E. 3. 31. b. 32. a. 
46% 3.8.b. 3H. 4 3. a. 38 H. 6. 14. b. 14 E. 4. 3. a. b. The 
ſame law of court chriſtian. 

37. In caſe, the plaintiff declared that H. H. recovered 201. againſt 


| him in C. B. and died before execution, and that the defendant knowing 


him to be dead, did maliciouſiy, in the name of the ſaid H. H. outlazv the 
Plaintiff in Middleſex, and upon a capias utlagatum, he was impriſoned 
in Norfolk, and laid his action in Norfolk ; it was objected upon a 
demurrer, that the action ought to be laid in Middleſex, where the 
wrong commenced by the outlawry; but refolved that the action 
was well brought where the firſt viſible wrong was, (viz.) the im- 
priſonment. And where matter of fact is mixed with matter 
of record, and a thing done in one county depends upon ſome 
matter done in another county, there the plaintiff has his election 
to bring the action in either county. 7 Rep. 1. Mich. 26 & 
27 Eliz. Bulwer's caſe. | 

38. The defendant was ſheriff of Somerſet, and an exigent being a- 


 <varded againſt the plaintiff, the plaintiff ſues out a ſuperſedeas, and 


delivers it to the defendant, wh» allowed it, and received his fees; but 
notwithſtanding eut/awved the plaintiff ; and afterwards he 2was taken 
by a capias utlagatum in Dor/et/hire, where this action was laid; and 
it was objected, that he ought to have laid his action in Somerſet- 
ſhire, where the wrong was done, or elſe in Middleſex, where the 
record lay. But it was reſolved per Curiam, that he had his elec- 
tion to lay it in either; and that he had well laid it in Dorſetſhire, 
inaſmuch as he was there taken by the capias utlagat'. Freem. 
Rep. 6. pl. 3. Mich. 1670. Walker v. Horner. 

39. In treſpaſs for taking his cattle, &c. the action wwas laid in 
Suſſex, the defendant pleaded the flatute of limitations ; the plaintiff 
replied that at another time he brought an original in London, in bat- 
tery, &c. intending when the —— appeared, to have declared for 
this treſpaſs, and that the defendant was outla ꝛued in London, and that 
within ſuch a time after the reverſal of the outlawry the plaintiff de- 
clared here, &c. Upon a demurrer it was inſiſted, that the original 
being laid in London, the plaintiff could not declare in another 
county, though the cauſe of action was tranſitory ; but the pro- 
thonotaries informing the court that the courſe is, that though 


the original is laid in London for expediting the outlawry, 


yet 
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et * when the defendant comes in, the plaintiff may declare * Cre. C. 
againſt him in any other county; and the ſtatute of 21 Jac. cap. 16. ff. _ 
gives the plaintiffs generally power to commence a new action B. R. in 
within a year after the outlawry reverſed, and that ſo he may do the caſe of 
here to warrant his declaration within the courſe of the Court; * 
judgment was given for the plaintiff. 3 Lev. 245. Mich. 1 Jac. 2. anaffumpfit, 
C. B. Whitwick v. Hovenden. 1 A 
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ference, that foraſmuch as this outlawry was not reyerſed by error, but avoided by plea, the firſt 
criginal is not determined, but he might have proceeded thereupon ;z and then to begin a new original, 
and in another county, is not according to the ſtatute of 21 Jac. nor within the intent of the ſtatute. 
Put Richardſon, Jones, and Berkley held, that the variance of the county is not material to the 
action, being tranſitory, and averred to be for one and the ſame cauſe ; and although the outiawry is 
not reverſed by a writ of error, but avoided by plea, it is all one within the intent of the ſtatute ; for 
the ſtatute is not where the outlawry is reverſed by error, but where the outiawry is reverſed, ſo it 
is by any means. Wherefoie upon their thiee opinions, a rule was given that judgment ſhould be af- 


firmed, &Ccs 


(H. a. 4) Venue, neceſſary in what Caſes, 


RIT of inquiry of damages is not of any viſne certain, but 
per ſacramentum proborum & legalium hominum, &c, 
Br. Viſne, pl. 115. cites Lib. Intrac. Placitorum. 

2. Incaſe the plaintiff preſcribed for a 2vay from his houſe in D. over 
r. Acre in S. and over Bl. Acre to ſuch a place in P. and ſaid, that the 

defendant had ſtopped his way in S. and it was found for the plain» 
tiff; and becauſe he did not allege the vill in which Bl. Acre was, 
2 was ſtaid ; for he ought to allege all lands through which 
e was to have his way. Cro. E. 427. pl. 27. Mich. 37 & 38 Eliz. 
B. R. Bragg v. Banning. 
3. In caſe brought by an infant he declared by attorney, and upon 


x: 
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Godb. 382, 
pl. 469. 


not guilty pleaded had judgment. It was affigned for error that he 
appeared by attorney, whereas, being an infant, he ſhould have appeared 
by guardian ; to which the plaintiff in the original ation pleaded, that 


he was of full age at the time of his appearance, hut alleged no place 3 


Paſch. 3 
Car. B. R. 
Tortrx v. 
TAVYTLox, 
„e. 6. 


where. This was tried in Suffolk, where the firſt action was tried, corgingly. 

and found that he was of full age. But the whole Court held that — This 

the trial was not good, there being no venue laid. Lat. 194, Hill. 3 

1 Car. Taylor v. Tolwin. | | denied to 
av. 


| Mich. 3 Ges. in caſe of BxzTT v. MixT#e, which was thus, viz. 
In treſpaſs quare clauſum fregit, upon not guilty the plaintiff had a verdict and judgmeut; where- 
upon the defendants brought a writ of error coram nobis, and affigned for error that T. F. one of the 
defendants appeared, and pleaded by attorney, ard that he was, at that time, within the age T 21 years. 
The plaintiff pleaded that the ſaid T. F. was at the time of his appearance and pleading, of the F full 
age of 21 years, and not within the age of 21 years, prout, &c, Et de hoc p:uit ſe ſuper patriam. To 
which the defendants demurred, and ſhewed for cauſe that the plaintiff had not alleged in what place 
the faid T. F. was of full age. And the plaintiff joined in demurrer. It was infiſted, that the plea was 
bad for want of a venue, and relied upon the caſe of TAYLOR AND IOTWIN. But per f oj the 
flea is good, becauſe it is a complete traverſe of the defendant's allegation. The defendants allege that 
one of them appeated by attorney, and that he was then under age. Ihe plaintiff pleads that he was 
then of full age, and not under age; and if jt be neceſſary for the trial of the infangy to lay a venue, 
the defendants cught to have done; (fee 2 Bulſt. 129. the venue laid by the party who pleaded the 
infancy ;) but that it is not neceflary ; and denied the caſe in Latch. and Godb. to be law, Upon 
the argument the Court inclined, that if iſſue had been joined upon the infancy, it ſhould have been 
tried in the county where the action was laid, becauſe the proceedings upon the writ of error were 
a continuance of the ſame record; but at the time of the judgment inclined that it ſhould have been 
tried in Middieſex, where that defendant appeared. N. B. The realva why it is not neceſlary in = 
a H 2 
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caſe to lay 2 venue, is (as it ſeems) becauſe the record itſelf without ſuch venue, points out a proper 
county for the trial of the infancy. MS. Rep. cites Cro. E. 818. 17 E. 3. 13. 21 E. 3. 7, 8. Rat. 
Ent. 248. Co. Ent. 125. 


4. In treſpaſt againſt a parſon for not carrying away his tithes in 
due time, the defendant pleaded that the plaintiff gave him no notice 
to fetch them away; the plaintiff replied that he did give him notice, 
but did not ſbe tu where, &c. and upon demurrer, Roll Ch. J. ſaid, 
he ought to allege a place. Stile, 342. Mich. 1652. Liniſton v. 
Maurice. | 

5. In an action upon the co/e in nature of deceipt, viz. for taking 

fol and inſufficient bail to the intent to defraud the plaintiff of his juſt 
debt, &c. the defendant pleaded that he had taken ſufficient ſecu- 
rity of good men of his bailywick ; upon which the plaintiff de- 
murred becauſe he did not plead at what place he took ſecurity ; but 
it was reſolved that it is not ifſuable at what place the ſecurity 
was taken, and therefore the place ought not to be ſhewn. 
Sid. 96. Mich. 14 Car. 2. B. R. Bentley v. Hore. | 
2 Keb. 62 . 6. In error upon judgment in Durham in debt upon bond to pay 
e * pu 201. the defendant pleaded it ad diem, not ſaying where; a 
B. R. Noz- verdict thereupon is void, becauſe there is no viſne, and ſo no trial. 


err v. Trials per Pais, 301. cites 2 Keb. 620. 
ANDER- 


so but there the words (not ſaying where) immediately follow the words (to pay 20 l.). 


Raym. 187. 7. Caſe, &c. the plaintiff lent the defendant a mare to ride from 8, 
e Judg- in Nerfolk to F. in Sept, in which journey he ſo immoderately rode 
Kayed till Her that ſhe died; after a verdict for the plaintiff, it was moved in 
the other arreſt of judgment that no place was laid, where this immoderate 
PTZ1. Tiding was, and the journey is in two counties, and the cauſe of 
Sie. 457+ is action is the immoderate labour; and judgment was ſtayed at the 
net S. P-— preſent, but was afterwards given for the plaintiff, as Holt, who 
2 _— made the motion, told the reporter. 286. Lev. Paſch. 22 Car. 2, 


adjornatur, B. R. Horſley V. Cotten. 
w—] bid. 


« 647+ Pls $6. S. . adjudged for the plaintiff. 


8. Debt upon an obligation conditioned not to hunt in the plaintiffs 
<varren ;- the defendant pleads that he did not hunt in his warren 
the plaintiff replies, and ſays, that after the making of the bond, & 
ante diem impetrationis brevis, &c. venatus fuit, &c. The defend- 
ant demurs; and . adjudged againſt the plaintiff, becauſe he does 
net allege where his warren lay, that the defendant might have taken 


iſſue. Freem. Rep, 31. pl. 39. Paſch. 1672. Bud v. Weſt, 
in C. B. | | OT 


So where 9. Debt for rent, the defendant pleaded ail debet, and ſo iſſue 
error war 


joined; and at the day of niſi prius the defendant pleaded quod puis dar- 
2 tin Fein continuance the plaintiff releaſed to him, and does not name any 
debt; the place where he releaſed, ſo as no ifſue can be taken, and to this the 
e ereue plaintiff demurred; and it was adjudged a fault incurable. Freem. 
a of Rep. 112. pl. 132. Trin. 1673. Gardner v. Bloxam. 


er rats without laying a venue; this was adjudged ill, and then the plea amounts to a confeſſion 
| | 15 92 
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oF the error. 2 Ld, Raym. Rep. 1005. Hill. 2 Anne, B. R. Carleton v. Mortagh. 


1 Salk, 268. pl. 15. Trin. 3 Annæ, B. R. accordingly. 


Io. Aſſault and battery, the defendant pleads an arbitrament in 


bar, and does not ſhew where the award was made; the plaintiff 


demurred, and for this reaſon the plea was ruled to be ill; 
Jud. pro quer. Freem. Rep. 268. pl. 295. Hill. 1679. Jones v. 
Walker. X 

11. A ſuit was brought in the ſpiritual court for tithes. A 
prohibition was granted, and an attachment was brought upon the 
prohibition, and judgment by default, and damages and colts given 
to the plaintiff, It was aſſigned for error, that u viſue wwas laid 
evhere the ſuit in the eccleſiaſtical court was ; ſo that if the defend- 
ant had pleaded non proſecutus fuit after the writ of prohibition 
delivered, and iflue had been taken thereon, there could have been 
no trial : and there are ſeveral precedents where a viſne is alleged 
in ſuch caſe; and this difference was taken, viz. where damages 
are given for the plaintiff, there generally he lays a viſne where 
the ſuit in the eccleſiaſtical court was; but otherwiſe the want of 
a viine hurts not. And judgment was reverſed for this reaſon, by 
the opinion of the whole Court. Raym. 387, 388. Trin. 32 Car. 2. 
B. R. Brogan v. Aunger. 
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2 Show. 56. 
pl. 42. 
ANGER Ve 
Brook- 
HEN, and 
83. pl. 82. 
S. C. but 
S. P. does 
not appear. 
Vent. 
337. Anon. 
S. C. 348. 
ANGER Ve 
BREWER, 
8. C. and 
S. P. lays, 
that it be- 
ing made 
appear to 
the Court, 


S.C. 


than in all the precedents of theſe kind of declarations, there is no place found mentioned of the pro- 
ceedings after delivery of the writ, but the place only expreſſed where the writ was delivered, they 
thereupon over-ruled this ſpecious exception. But Ibid. 350. S. C. and S. P. and that the Court 
ſaid, that where thofe precedents were, there was no further proceeding after judgment, as there feldom 


was when there was judgment by nihil dicit; bat here they reverſed it for this error. 
Aungier v. Brogan, ſays, that judgment was reveiſed, 


12. Cenfideration executory is traverſable ; and therefore a venue 
mult be laid. | 

13. In covenant again}? one as aſſignee, there is no need of laying 
any venue, becauſe an aſhgnment is always intended to be. made 
on the lands aſſigned. Per Cur. Carth. 256. Mich. 4 W. & M. 
in B. R. Huckle v. Wye. 

14. Upon a demurrer to a plea in abatement, where the defend- 
ant ſaid that ſhe was baptized by the name of M. and not of P. 
And the plaintiff demurred, becaute no place where ſhe was baptized 
is mentioned; and alſo ſhe does not ſay that ſhe was /% called at 
the time of the bill ſued ; for where an act is alleged, there ought to 
be a place mentioned, becauſe it is traverſable ; t it it had been 
that ſhe was known by ſuch name only, it might be tried where the 
action was brought, — it only concerns the perſon; but be- 
cauſe the defendant did not ſay that ſhe was called M. at the time 
of the bill ſued, ſhe ought to give the plaintiff a better writ, 
Skin. 620. pl. 14. Mich. 7 W. 3. B. R. Nichols v. Shep- 
herd. | | 

15. If a ville be alleged, and no county where it lies, no proceſs 


2 Jo. 123, 


In this caſe 


can iſſiie upon it; per Holt Ch. J. Mich. 9 W. 3. Ld. Raym. 4 54 kl. 
Rep. 258. in caſe of the King v. Griepe. 6. 49. 60. 
4 H. 7. 8. 


where ſcire facias on a recognizance was of breach of peace; the breach was aſſigned in a vill, and no 


county where was mentioned; and when the jury was brought to the bar they were diſcharged, ad 
H 


3 


tie 


L 
40 
2 
> 
* 
» 
1 
. 
4.4 
* 
-# 
ao 
Cad , 
* 
75 
f 
by 
* 
5 


rn * as V . . GRAN 64 41 =—_ 
Be +0008 ö . — — * e > fy nn, 31 mn . 
Þ =. by _ ECL : D . * 4 4 . Mis a — 
— cad He „ N = a j a r » 9 N * 1 — 3 1 
eee, re N N 5 4 5 N. 2 4 i N 8 F n Lad „ nnn 1 "A * 0 — e = * 
a 8 * * r 3 "he" — nog, — — W "Ip 88 N n Abe. e - b \ Po age. Mu Wes; A qo = 
Nee Pn SHOTS 1. - 2 5 | . £ 8 
CY 


_— 


DO OI — 
BS er 


3 Crial. 


the information ſet afide. But in ſome cafes the ville alleged ſhall be intended to be in the county 
where the action is brought; 23 if treſpaſs is brought in Middleſex for a treſpaſs done at Iſlington; 
Ifſington ſhall be intended to be in Middleſex, becauſe that is the giſt of the ation. But if 2 place 
is mentioned in matter collateral to the iſſue; it is neceſſary to ſhew in what county it lies, or other- 
wiie it mall not be intended to be in any county, Ibid, 


16. AF of compoſition, and a compoſition purſuant thereunto, 
. was pleaded in bar to an action of debt upon a bend, without reciting 
the act, or laying venue for the compoſition, and for thete 
faults jud' pro quer. 12 Mod. 249. Mich. 10 W. 3. Dennis v. 
| Roberts. : 
[93] 17. Where the judgn:ent is upon a nil dicit, the want of a venue 
| is not material to ſet it aſide, becauſe 2he inquiry is not to be 
of any thing beſides damages, which may be inquired by any 
Jurors in the county. Lutw. 235. Trin. 13 W. 3. Remington 
v. Tailor. 

18. If coverture be pleaded 0 a vrit, it needs no venue; but 
may be tried where the writ is brought; and the defendant muſt 
ſhew and prove the coverture; and ſaying in the replication that 
ſhe was ſole, implies the negative of a marriage as much as that 
ſhe was not covert, and it is the ſame as pleading of infancy. 
If this had been a bar, the marriage muſt have been /aid at a certain 
time and place ; but being in abatement it is well generally ; but 
even there the huſhand's name ought to be fhewwed, that the plaintiff 
may know whom to have his writ againſt; per Holt Ch. J. 
12 Mod. 503, 504. Paſch. 13 W. 3. Vezey v. Smith. | 


288k. 34 19. Matters touching the perſon, as privilege of attorney, may be 


pl 3. S. C. pleaded without a venue. 2 Ld. Raym. Rep. 1172, 1173. Trin. 

N 88 * Scawen v. Garret. 6 f fg 

S. P. by 20. In cafe, the defendant pleaded in abatement that the plaintiff 
Holt Ch. J. was an alien enemy, and laid no venue; and on demurrer adjudged, 

that it was well pleaded ; and the plaintiff might have replied, that 
Trin. 4 he was born in England generally. But if ſuch a matter is p/caded 
pra in bar, it muſt be pleaded with a venue; and the plaintiff ſhould 
Scawen v. reply, that he was born in ſuch a place in England. And in the 
Garret— principal caſe judgment was given, quod billa caſſetur. 2 Ld. 
K 2 J. Raym. Rep. 1243. Hill. 4 Ann. Pie v. Cooper. 

who ſaid that though precedents be both ways, yet this is a true difference and according to Co. 

. I2 Mod. 503. Paſch. 13 W. zu in caſe of Vezey v. Smith. 


(H. a. 5) Want of Venue. Aided by what. 


6Mod.221, 1. ANT of a venue is aided by pleading over; as where in 
* 5 treſpaſt the defendant pleaded a ſubmiſſion to an award, and 


Boiſloe v. that an award was made, which he had performed, but laid no venue 


Baux. where the performance was. The plaintiff replied another award, 


and the defendant tendered iſſue upon it. Holt Ch. J. ſaid, that 
the want of a venue was aided by the pleading over. 2 Ld. Raym. 

| Rep. og. Mich. 3 Ann. Purſſow v. Baily. 
S. P. Put 2. So in debt upon bond no venue is laid where the bond was 
"oa cemur- made, If the defendant pleads a releaſe, this admits the bond, 


rer be to it, 
and 


and aids the want of a venue; per Holt Ch. J. 2 Ld. Raym. 1040. REM be 
per 


Mich. 3 Ann. in caſe of Purſlow v. Baily. Hole Ch. J. 
6 Mod. 222. S. C. by name of Boilloe v. Baily. 


In what caſes the want of venue ſhall be aided by verdict, ſee tit. 
Amendment t Feotailes. 


(H. a. 6) Venue. What a ſufficient laying of it. L 94 ] 


5 THE venue in the declaration was laid at Leet, and not at Leek 

in the county aforeſaid. Defendant demurred, and ſhewed 
the want of a proper venue for cauſe. Plaintiff joined in demurrer ; 
and upon argument, the Court gave judgment for the plaintiff. It 
is ſufficient, according to the courſe of this Court, to lay the venue 
at Leek, which has reference to the county in the margin. And ſince 
by act of parliament the venire facias is de corpore comatus, it is not 
neceſſary that any particular place in the county be laid. Barnes's 
Nor in C. B. 338. Eaſter, 9 Geo. 2. Spooner v. Milward, Com. 

taff'. 

2. In the margin ſtood the word Norfoll, in the body of the 
declaration the venue 4was laid at the city of Norwich, in the county of 
the ſame city, throughout. The plaintiff executed a writ of inquiry 

of damages directed to the ſheriffs of the city of Norwich, Had 
no venue been laid in the body of the declaration, reference muſt be 
had to the margin; but where a proper venue is laid in the body of the 
declaration, the word in the margin ſhall not witiate it. The county 
in the margin will help, but not hurt. Barnes's Notes in 
C. B. 341. Hill. 10 Geo. 2. Howſe v. Haſelwood. 


(l. a) Trial. Venue. Where the Venue cannot 
come out of the Place alleged. Out of what 
Place it ſhall come. Next Hundred. 


CLI. I F the iſſue concerns the mayor and commonalty of a town, the 9 5 


array ſhall be made all of foreigners. 31 Aſſ. 19. in aſſiſe 3 40; 
againſt the Mayor and Commonalty of Winton. ] and (H) pl. 


3. SMITH 


v. HANcock ; and becauſe in the firſt caſe a cuſtom was pleaded which concerned the city of London, 


it was reſolved that the venire facias ſhould not iflue to the ſheriffs of London nor Middleſex, but to 


the county adjoining, viz, the county of Surry. Mo. $71. pl. 1209. Trin. 12 Jac. C. B. Day 


v. Savage. 


[2. [4s] in treſpaſs of grafs cut in the county of Coventry, (ſcilicet, The parties 
the city as it ſeems,) and the iſſue between them was, whether the — . 
mayor and commenalty diſſeiſed the defendant or not; the venire facias in Canter- 
ſhall be awarded to the ſheriff of Warwick to make the panel, 57, the 


though the mayor and commonalty were not parties. 15 E. 4. 18. dias —4 


ſaid to be adjudged in the King's Bench upon good advice. not iſſue to 


| the officers 
of the city, though they have the trial of things arifing within the city, but it ſhall ifſue to the county 
| : H 4 | 


— — 
Fol. 596. 
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Trial. 


— Kent. Mo. 871. pl. 1209. in caſe of Day v. Savage, cites 40 Eliz. B. R. Dr. Ovendale's 
Co LD | 


— pany [3. If an action of debt be brought againſt a hundred upon the 


8. C. ang Jaturte of W inchefter, the venire facias may come from the next hun- 
Gays the ju- dred garerally, though there are divers vills in the hundred, without 


ry muſt limiting it to come from the next vill in the hundred. M. 


come from x Ja- B. R. Per Curiam.] 


hundred, becauſe the proper pares for the trial of every fact done, are the neareſt impartial men to the 
place where the fat was done. G. Hiſt. of C. B. 71, 72. S. P. in totidem verbis. The 
ven. fac. muſt be from the next hondted. Comb. 332. Trin. 7 W. 3. B. R. Anon. 


| 


[95 ] I. In an action of zr{/þafs for taking of wood in Crundall, if de- 
Trials per fendant p/-ads as ts part nat guilty ; and as to the reſidue, that the place 
Hd og where, Sc. is called Barley-cloſe, which is parcel of the manor of 
$. C. Crundall, and makes title to the manor ; upon which they are at iſſue 

alſo, ſcilicet, whether it be parcel of the manor of Crundall, and 
the plaintiff ſuggeſts that he is lord of the hundred of Crundall, 
and that the manor of Crundall in Crundall is within the hundred 
of Crundall, and prays a venire facias from the next hundred, the 
venire facias ſhall be awarded 0 the next hundred for both iſſues, 
though part of the vill of Crundall may be out of the hundred of 
Crundall; becaufe there cannot be 2 venire facias's granted in 
this caſe in one action, though ſeveral iſſues are joined. M. 
17 Ja. B. R. between the DEAN AND CHAPTER OF WINCHESTER 
AND adjudged upon this exception in arreſt.} | 
And though C5. In an action of treſpaſs againſt A. and B. for treſpaſs in 
it was ob- Dorcheſter, if A. ſays that he is a copyholder to J. S. of the manor of 


JeQted that D. and preſcribes to haue common for F. S. and his tenants, in the place 


e 7 where, & c. upon which they are at iſſue, and B. pleads that he is 
J. P. x leſſee for years of the leaſe of F. D. and preſcribes to have common for 


joe" BY J. D. and all thije whoſe tate, Sc. in the place where, &c. upon 
fir thre which they alto are at iſue; and the plaintiff ſuggeſts, that J. S. is 
never ſhall [rd of the hundred of Dorcheſter, within which it is, and therefore 
= N prays a venire facias to the next hundred. The venire facias 
to try ſeveral {hall be granted to the next bundred for both iſſues, becauſe 
iſues iz ore there cannot be 2 venire facias's, though the ifſues are joined 
xy ae by 2 ſeveral men, and upon 2 ſeveral pleas, and ſo for neceſſity 
Mer i= ſe- Ought to be awarded to the next hundred for both. H. 17 Ja. B. R. 
eral cn. between DUNCHE, plaintiff, and ELTON aND defendants, 
Cree adjudged ; this exception being moved in arreſt.] 


Cro. J. 550. Dance v. Ekden and Bucklock. 


[6. In an appeal of murder, committed in Feverſham, within the 
Fol. 597. 4 cingue ports in Kent, upon not guilty pleaded, the venire facias 
A 3 ſhall be awarded de vicinelo de Ofpring, which is the next vill adjoin- 
rl. 5. S. C. ing to Feverſham, becauſe it cannot come from Feverſham, it being 


"_ 42 within the cinque ports, where the writ of the king does not run, 
un though it concerns the king; for this is between common perſons. 
mould be Mich. 42, 43 El. B. R. between WATTS AND BRATNF ad- 


directed to judged,] | 

te ſneriff 5 

of Kent, and nothing mentioned of the next vill. Cro. E. 778. pl. 12. S. C. but nothing 
| 5 ; mentioned 


* 


Trial; 


95 


mentioned of this point. — Noy, 171. S. C. but 8. P. does not appear. Inf. 557. cites 


S. C. and ſays, that the writ of appeal thali be directed to the heriff of the county, and he 
it within the cinque ports. | | 


[J. In treſpaſs of aſſault, &c. in Suſſex, if defendant pleads that 
he delivered to the ares; th [ubpena within the cinque ports, which is 
the ſame aſſault, to which plaintiff replies de ſon tort demeſne ; this ſhall 
be tried in the next vill adjoining to the ſaid place; for this Court 
ſhall not be ouſted of the plea. Tr. 13 Ja. B. between ELIN 
AND HuTTon. Per Curiam.] 

[8. Hill. 36 H. 8. Rot. 35. B. R. between Barxewerlr, 
and others, and RocarokD, in a writ of error, upon a judgment 
in an aſſiſe in the King's Bench in Ireland, and the defendant in 
writ of error here in England pleads, that the plaintiff infeoffed 
J. S. of the tenements, &c. and upon this iſſue is joined; and there- 
upon the defendant ſays that H cornty of Salap is the next county next 
adjoining to the ſaid county in Ireland, &c. et petit breve domini regis 
de venire facias 12, &c. ad triandum exitum prædictum vicecomiti 
ejuſdem“ comitatusSalopiz quod venire facias, &c. And upon this 
the iſſue was tried in the county of Salop, and a verdict given for 
the defendant in the writ of error. Note, that Maſter Hodſon, 
Secondary of the King's Bench, vouched. this precedent to the 
court of King's Bench, P. 13 Car. and afterwards gave it to me.] 


{hall execute 


*[ 96 } 


S. C. cited 


Arg. Raym. 


174. and 
Vent. 59. in 
caſe of 
CISE v. 
THE MAT - 
OR OF 
Berwick, 
which was 
thus, viz. 
in covenaut 
for quiet 
enjoyment 

of a houſe, 
the breach 
aſſigned was, 
that J. S. 


entered and died them at Berwick. Upon which they were at iſſue, and the plaintiff ſuggeſted 


= nn” D fe LY 8 , 3 os i 1 * 0 3 * 

* „ r 77 * A oy mls * * Ps þ 995 I 

7 ob a * % * 4 =. $7-:4 Rav 9 \ 3 * 8 5 Rx 2 
i 0 n 7 4 . * n g 8 ” 


that Belſend in Northumberland is next to Berwick ; whereupon a venire facias was awarded accordingly, 
and a verdict for the plaintiff, And upon two precedents ſhewn to the Court, where the trials were as 
here, and one of them affirmed in e:ror, and alſo upon citing this caſe in Roll, the Court ruled the 


venire well awarded. Vent. 58, 59. Hil\, 21 & 22 Car. 2. B. R. Criſp v. Mayor, &c. of Ber- 


wick. Lev. 252. S. C. that che covenant was laid to be made at Vork for quiet enjoyment of 
lands in Berwick. And the reporter ſays, he heard that judgment was given for the plaintiff. 
Raym. 173. S. C. that Windham J. held that it ought to be tried at York, where the action is 
brought, as Co. DowpaLE's caſe is; and ſays the caſe was adjourned, but afterwards refolyed for the 
plaintiff, Mod. 36. pl. 88. S. C. but no judgment mentivned. Sid. 381. pl. 14. Jackſon 
and Criſpe v. the Mayor, &c. of Barwick, S. C. adjornatur ; but in a note at the end of the caſe, 1ays, 


it was afterwards adjudged for the plaintit?, 


9. In aſſiſe, infant defendant pleaded releaſe of the plaintiff in bar, 32 
which was denied, and bore date at York, and witneſſes were in the 5. 3g ** 


deed, and proceſs iſſued to the ſheriff to cauſe the ⁊uitneſſes to come, and 
viſne of the place where the witneſſes were named, and continued till 
now; and it was faid, that they could not take inqueſt of foreigners 
of a deed bearing date in York; and after this pannel was oujted, 
and proceſs continued againſt the witneſſes, and proceſs to make jury of 
the city to come. Quod nota, pannel oyfted where the Court perceived 
that they had erred. Br. Pannel, pl. 4. cites 10 Afl, 13. 


10. The juſtices of Bank inquired by 14 of the king's palace impan- 


elled by the warden of the Fleet, to inquire of menace and impriſonment 
done to an attorney of the palace by F. N. efquire of the king ; and that 
he ſhould make fine for this contempt. Br. Inqueſt, pl. 89. cites 
3221 ] 

11. If I am bound to J. S. to ſerve him in Normandy by a year, and 
the defendant pleads accordingly, the plaintiff may ſay that F. was here 
in England ſuch a time in the ſame year at ſuch a place; and iſſue 
ſhall be taken in confinio'regni, Br. Trials, pl, 46. cites 15 E. 4. 14. 
Per Littleton, 


12. It 


LY 5 
Ni ** 98 LS EDTA 8 


l 


ef 5 0 AO MARIE; FO * ” 


WT 
2 
4 


TI 
12 
us 
* 
i 1 
be 
$544 
15 
* i 
$38 
1 
138 
” 
T4 


S. P. that 12. If the parties are at iſſue, and the viſne is of D. and the 
Ek plaintiff alleges that all there are his tenants ; there if the defend- 
exanined, ant will confeſs it, the venire facias ſhall be of the viſne next ad- 
and if be jacent. Br. Viſne, pl. 100, cites 22 E. 4. 3. 


wil confeſs 

it the p A ſpall bave bis prayer, but if he denies it, then he ſhall not have his prayer, but then the 
defendant hall never challenge for this cauſe, per tot. Cur. And therefore it ſeems that his matter 
Hall be entered in the writ ; for if it does mot appear of record, it is nothing, but this challenge ought to 
be taken before the wenire facias iſſues; for if the venire facias iſſues returnable in another term, or at 
another day, there the plaintiff mall not have this matter at the day of the return, Quod nota, Br. 


Challenge, pl. 187. cites 22 E. 4. 3 · 


(K. a) Trials per Pais in the next County. . 
Caſes it ſhall be fried in the next County. 


"Fs FF A. be indicted for not repairing of a way in the city of York, 
and this is removed into the King's Bench, and the defend- 
ant pleads that the inhabitants of the city ought to repair it, without that, 
that he ought to repair it, upon which iſſue is joined; this ſhall not 
be tried by the next county to the city, becauſe it does not appear 
that the city is in queſtion for the reparation of it, inaſmuch as it 
C 97 ] is alleged only in the inducement, which may be falfe, and it is not 
in iſſue. Tr. 10 Car. B. R. between THE KING anD SCALING. 
X Per Curiam.] 

8. c. cited C2. If it be alleged that the mayor, bailiffs, and citizens, of York 
per Cur: fill 1 R. 2. in which year they were incorporated by name of 
312. k 2 : 
Mich. 14 mayor, ſheriff, and citizens, uf fuerunt foreign bought and foreign 
Car. 2. in ſold, &c. and this preſcription 1s traverſed, the venire facias ſhall 
i xn Ry be awarded to the ſheriff of the county of York de vicineto caſtri Ebo- 
PaocTorR vun gaod fuit, proximo adjacens civitati Aborum, becauſe the ſheriffs 


v. — and coroners of the city are citizens. D. 11 El. 279. 10.] 
Lirs, ſays 
that che * facias was awarded to the ſheriff of Yorkſhire, upon a ſuggeſtion that there was not a 
ſufficient number of freeholders within the city, not free of the city, to try the iſſue, as appears by 
Bendloe's Rep. caſe 39. | : 

Where action is brought againſt mayor and commonality in a city, the iſſue ſhall be tried by foreigners. 
But it was ſaid that attaint thereof ſhall be taken of people within the city; which Brook ſays ſeems 
not to be law, if the firit ſaying be law. And elſewhere it is ſaid that it ſhall be by foreigners. Br. 


Corporation, pl. 41. cites 10 Af. 13. : 
If the iſſue concerns the mayor and commonalty of a town, the array ſhall be made al of foreigners. 


Trial per Pais, 102. (114-) cites 31 Aff. 19, So if the trial concerns the mayor and commonalty, 
c- although they are not parties, yet the venire facias ſhall be directed to the theritf of the next county. 


- 


Trials per Pais, 102. (114-) cites 15 E. 4. 18. N 
3 In 4ſſe the tenant infant pleaded releaſe of the plaintiſt in bar 
avhich bore date at York, and witneſſes were, and it was agreed there 
that it ſhall be fried by thoſe of the city and not by foreigners, becauſe 
they have privileges that foreigners ſhall try nothing there ; and though 
the tenant being an infant cannot be attainted diſſeiſor by the trial 
of the deed, yet in this caſe the trial ſhall be taken by the foreign- 
ers. Br. Trials, pl. 67. cites 10 Aſſ. 3. | 
Hob. 35, 4. In treſpaſs for taking away a bag of pepper, the defendant 
pl. 114% fuſtiſied as ſervant of the _— & c. of London, for wharfage due t9 
them by the cuſtom, which the plaintiff refuſed to pay; the plaintiff 


replied that the cuſtom did not extend to him, becauſe he 4vas a freeman 
of the city, and ought not to pay wharfage ; to which the defend- 
5 5 ant 


Trial. 
ant rejoined, that the cuſtom extended to him as well as to ſtrangers 
upon which iflue was joined. Reſolved that the venire facias 
ſhall not be awarded to the ſheriff of London nor Middleſex, be- 
cauſe the trials there are by freemen ; but it ſhall be to the county 
next adjoining, viz. to the ſheriff of Surry. Moor, 871. pl. 1209. 

Trin. 12 Jac. C. B. Day v. Savage. | 

5. Caſe in London for diſturbing bim to take the fees. and other pro- 

fats of one of the judges of the fheriff”s court in London; after not guilty 

pleaded and iſſue thereupon, the plaintiff moved for a trial in a foreign 

county, his title being under a grant of the mayor and aldermen, and the 
defendant pretending a title under the mayor, aldermen, and commonalty 

in common council aſſembled, ſo that the whole commonalty of Lon- 

don were concerned in the ſucceſs of this trial ; but per tot. Cur. 
the ſurmiſe is not ſufficient, becauſe it did not appear that the title 

would come in queſlion upon this iſſue; for perhaps the defendant 

may inſiſt upon ſome other iſſue, or that he had not taken the pro- 

fits; nor does it appear by this ſurmiſe that there is not a ſufficient 

number of frecholders in the city to try this iſſue who are not 

free of the city nor within the diſtricts of the city, which ought to 

appear, or elſe there ſhall not go a venire into a foreign county, 

as it appears by the ſuggeſtion, the conteſt is betwixt the corpo- 

ration of the city itſelf ; and the queſtion is, whether the mayor 

and aldermen, or the mayor, aldermen, and commonalty aſſembled 

in common council, have the right to place judges there? ſo 

that the cuflom of the city does not come directiy in queſtion betwixt 

them and a ſtranger, but among ft themſelves. And if this ſug- 

geſtion were admitted to be good, yet in caſe the other fide 

ſhould deny the fact of it to be true, how ſhould it be tried? 

To whom {hould a venue be awarded to try it? in all caſes of 

foreign venires, they are awarded either by admittance or conſent of L g J 
the parties, or upon a nient dedire, cr a demurrer over-ruled, as ap- 

pears Plow. Com. 79. b. and Dyer, 300. 367. So that upon 

the whole matter they agreed, that the ſuggeſtion would not aid 

the plaintiff. Hard. 311, 312. pl. 2. Mich. 14 Car. 2. in Scacc. 

Proctor v. Philips. 

6. Where a whole county 1s concerned in a trial, as in an infor- 6 Mod. 307. 

mation for not A ang, a highway, or a common bridge, the 1 
trial ſhall be by a jury of a neighbouring county; and a /ugge/tion The Queen 
muſt be made upon the roll of the cauſe of its being tried in ano- v. the Inha- 
ther county, viz. that it concerns the whole county. Per Cur, Jin of 
12 Mod. 503. Paſch. 13 W. 3. Anon. | of Wilts 


according- 


ly ; and this for the neceſſity of an indifferent trial. 


(L. a) Trial per Pais. Viſne. What ſhall be ſaid = 


a good Award of the next County or Hundred. Fol. 598. 


LI. JF an aer be brought againſt an hundred upon the Hatute of See Robbe. 


Winton, of 13 E. 1. of robbery, and the venire facias is 4 


awarded upon the roll from Bradley, quod of proximum hundredum, Pais, 94. 


and (107). 
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and the writ is generally from Bradley, yet it is good, becauſe in 
the award upon the roll it is averred that the vill of Bradley and the 
hundred of Bradley are all one: and then when the venire facias is 
| ton ye from Bradley, it ſhall not be intended that there are. 
everal vills called Bradley beſides this. Tr. 10 Car. King's 
Bench, between AMEREDITH AND THE HUNDRED oF RaPEsGATE, 
in the county of Hereford, per Curiam, in writ of error, and 
Mich. to Car. adjudged, and the firſt judgment given in Bank; 
athrmed per Curiam accordingly. Intratur P. 10 Car. B. R. 
Rot. 233-] 


(M. a) Trial per Pais, Venue County. Out of 
what County. According to the Iſſue. 
Cr. . debt upon obligation made in the county of B. defendant ſays 
it was made in the county of C. &c. and plaintiff ſays that it 
was made in B. where the writ is brought; and defendant ſays 
that it was made in C. and not in B. The venue ſhall be from 
B. for the iſſue is taken upon it. 3 H. 6. 35. b.] 

C2. If an abbet brings treſpaſt for a treſpaſs done to his coach- 
man, and defendant ſays, that he is his frere of his houſe in other 
county, without that, that he is a frere of the plaintiff, this ſhall be 
tried by the ordinary of the county where the plaintiff has alleged him to 
be frere. 22 E. 3. 2. b. adjudged.] | 

C3. In action upon the caſe in Warwick, for ſaying there to the 
plaintiff, thaw art a thief and floleſt my iron, if defendant ſays that the 
plaintiff flole from him in Leicefler the value of 35. iron, and carried 

| it to Warwick, where he cauſed him to be indifted, by which he ſpoke 
{ 99 J He words in Warwick, to which the plaintiff replies de injuria ſua 
| propria abſque tali cauſa, the venue ſhall iſſue only from the county 
of Leicefler, becauſe the words abſque tali cauſa refer to the ori- 
ginal cauſe which was in Leiceſter, and ſo by the iſſue this only 
is put in iſſue, for the ſpeaking of the words is confeſſed. Mich. 
15 Ja. B. R. between DaLBuURNE AND SWIFT, adjudged ; though 
it was felony in Warwick alſo, where the iron was carried.] 
H_ [4- (S9] in action upon the caſe in London, for A of the 
the Si plaintiff ſbe hath flolen my plate, and I will make her hold up her 
Pele plare hand at Newgate for it, &c. To which defendant pleads, that the 
fron College Plaintiff entered into his houfe in the city of Coventry, and 127 are 'y 
Aale his plate, Qc. upon which he ſaid the words in the declaration at 
* Fol. 599. London. To which plaintiff replied * de ſon tort demeſne without 
—— ſuch cauſe. This ought to be tried at Coventry, and not at London 
—_ for the ſpeaking of the words is confeſſed, and the iſſue ariſes only 
ant jufifcd, upon the cauſe ; that is to ſay, the breaking of the houſe and taking 
fe that be of the plate at Coventry feloniouſly, which ought to be tried by a 
— cher. jury of Coventry. Mich. 13 Car. B. R. between Bacon anD 
The ve, fa. H1S WIFE AGAINST K NOTTESFORDE, in writ of error upon a judg- 
was eward- ment in Bank, and the judgment given in Bank reverſed accord- 
* ingly, becauſe it was tried in London.] | 


whers the verdi were alleged ts be pele. After u for the plaintiff, it was moved, that this was 
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x miſ-trial ; for the ve. fa. ought to be awarded from Oxford, becauſe the iTue was Joined upon the 
juſtification, and the words are confeſſed. But the Court reſolved, that this was aided by the ſtatute, 
36 Car. 2. cap. 8. being tried by a jury of the proper county where the action is laid, though the 
iſſue upon pleading may ariſe out of another place and county. Vent. 22. Paſch. 21 Car. 2. B. R. 
Croſſe v. Winter. Raym. 181. S. C. by the name of CaarT v. WiN TEA, adjudged for the 
plaintiff, becauſe it is aided by the ſtatute 16 & 17 Car. 2. But the defendaat might have demurred 
upon its Saund. 246. S. C. by name of Cæ Ar T v. BoiTez, aJj41z2d accordingly by Keeling, 
Rainsford, and Morton, contra to the opinion of Twiſden J. and alſo of divers others, as the reporter 
ſays it was afterwards related to him. | 


Mo. 412, 
pl. 567. 
ſays the 
venire fa- 
Cias was 
awarded inta 
the county 


['5, In an action upon the caſe by executor, if the plaintiff counts that 
his eſtator was juſtice of oyer and terminer of Myngomery in Wales, 
and made the defendant his clerk of the fines, to be levied there in the coun- 
ty of Shrewſbury, and for this office the defendant aſſumed, and pro- 
miſed e pay 20 marks for 8 years, Fc. To which the defendant 


ſays, quod non exercuit officium prædictum by thoſe 8 years. This can- 
not be tried in Shropſhire, but ought to be in the next county of 
England to Mongomery ; for the iſſue is not upon the making of 


of Worceſ.. 
ter, and 
therefore 


the judg- 


ment was, 
that nil ca- 


plat per 


his clerk, but upon the exerciſe of the office, which cannot be but 
in Mongomery. Hill. 38 El. B. R. between WALTER AND 


- Dawes, adjudged.} | | 1 
cauſe they cannot take notice of the iſſue in the county of Worceſter. Cro. E. 465. pl. 14. 
Hill. 38 Eliz. S. C. That the trial ought to have been in the county of Hereford, being the 
county next adjoining, and not in the county of Worceſter; per tot. Cur. ——Gouldf. 180. El. 113. 
Walter v. Walter, S. P. c 


6. If one be talen in the county of S. with the manner of robbery 
done in the county of N. the juſtices of the county of S. ſhall put 
him to anſwer; and if he pleads not guilty, they ſhall ſend 
for pais into the county of N. Br. Corone, pl. 102. cites 
26 Aſſ. 32. 5 | 

7. In beſail, releaſe with warranty of the grandfather was pleaded 
in bar, The demandant ſaid, that not the deed of his grandfather, 
prift ; and the others e contra. And then the tenant faid, that he 
made the deed at D. in another county, and prayed proceſs there for 
the viſne, and could have only viſne where the land was, becauſe 
he did not allege the place in his bar; for now it ſhall be intended 
that it was made in the county where the action is brought. 

uod nota. Br. Viſne, pl. 42. cites 21 E. 3. 10. | 

8. In falſe impriſonment the defendant pleaded villeinage. The 
plaintiff ſaid, that he awas born out of any «ſpoufals, and the other that 
within the eſpcuſals. And it was tried by viſne of H. where the 
writ was brought, by reaſon that they might better tax the da- 
mages ; and yet the other pleaded the villcinage, to the manor of 
D. in another county; but the iſſue was born within the eſpouſals. 
Br. Viſne, pl. 40. cites 38 E. 3. 34. | 

9. In diſceit the defendant pleaded arbitrement at another place. 
The plaintiff ſaid that no ſuch ſubmiſſion, And viſne was where the 
arbitrement was alleged. Br. Viine, pl. 45. cites 7 H. 6. 43- 

10. And to the other part retainer was pleaded at B. another place, 
and ifſue thereupon ; and viſne was of B. in another county. Br. 
Viſne, pl. 45. cites 7 H. 6. 43. | 

11. Raviſhment of ward in the county of S. in B. R. and counted 
of tenure in the county of Eſſex. And the defendant ſaid, that he 1 * 

i EI s 


[ 109 ] 
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another, and not of him, aud made to him title. And per Cur. the 
viſne ſhall be of the county where the zenure is alleged; quod nora. 
Br. Vine, pl. 64. cites 21 H. 7. 6. | 
12. A., B., and C. are coparceners. They purchaſe other land than 
the coparcenary land to them and their heirs, and by indentures they 
covenant every one with the other reſpectively for them and their 
heirs, with every one of them and their heirs, that the ſurvivor or 
urvivors of them and their heirs, Mall convey to the heir or heirs 
of the others who die firſt, ſeparately, at the coſt of the heir or 
heirs, an equal part with the ſurvivor or ſurvivors. 'They purchaſed 
the land in Kent. A. and B. die; the heir of A. ſues covenant 
againſt C., and alleges, that he tendered to C. in Kent an aſſurance 
to be made of the ſaid purchafed land; whereas the /ale vas made 
in Kent, and the tender zar, in truth, in the county of Middleſex, 
and the action of covenant was brought in Kent by the heir of A. 
and i/ſue was jiined upon the tender of the aſſurance, and it was 
found with the plaintiff. He had judgment, which was affirmed 
in error. Reſolved, that the plaintiff has his eleCtion to bring his 
action of covenant either in Kent, where the purchaſe was made, 
or in Middleſex, where the tender was made, The place of the 
tender is alleged for conformity, and is not parcel of the iſſue ; 
and the finding of the tender by a jury of Kent is ſufficient. 
Jenk. 241. pl. 24- D. 337. b. 338. Wooton v. Cook. 
Le. 142. 13. In debt upon a bond in London, the defendant pleaded an uſu- 
pl- 2260 rious contract in the county of Warwick. The plaintiff replied, 
2 that the bond ⁊var made upon good conſideration; abſque hoc, that it 
. war made for ſuch ufurious contract. The trial was in the county 
was ee of Warwick, and held good; for the bond is confeſſed, and the 
* eee uſury in Warwick is only in queſtion; and judgment for the 
The defend- plaintiff. Cro. E. 195. pl. 10. Mich. 32 & 33 Eliz. B. R. Kin- 
ant pleaded nerſley v. Smart. | 


that the con- | | | 
tract was uſurious made in Surry, The plaintiff demurred generally. It was adjudged, that though 


tte plea contained criminal matter, yet becauſe it was tranſitory it was ill pieaded, and for that reaſon 
the plaintiff had judgment. Cited by Serjeant Girdler. Ld. Raym. Rep. 183. in the caſe of Ex- 
KINGTON v. THOMSON, as Mich. 5 W. & M. in C. B. Rot. 797. Bare v. Caſe, 
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Goldſb. 158. 14. Trover at P. in the county of Hunt. The defendant pleaded 
pl. 87. S. C. a ſale in a market-overt at R. in che county of N. The plaintiff 
„ replied, that J. 5. ſtole the goods from him at P. and by covin 
Judgment between him and the defendant at P. in com. Hunt. he fold them 
tor the to the defendant, as he hath pleaded. Iſſue was joined upon the 
—_ ? covin, and tried in com. Hunt, and found for the plaintiff, And 
fraud being it was moved to be a miſ-trial, for that the jury ought to have been 
ſpecially tra. of the county of N. and at leaſt of both counties. And of that 
2-96 at Opinion was Gawdy; but the other judges contra, becauſe the 
R. ſhall not ſale was confeſſed; and the iſſue is upon the covin, and not upon 
come in the ſale, which is well tried in the county of N. and adjudged 
accordingly. Cro. E. 5 10. pl. 35. Mich. 38 & 39 Eliz. B. R. 
Harding v. Sherman, 1 Fa: b e i 
| ic. Falſe impriſenment in Suffolk. Defendant juſtified by cemmiſ 
[207 3 fron * 9 the Folie. 4 in Middleſex, directed to 4 B. and 
that he as ſeryant of B. and by his command, arreſied the plaintiff there- 
| upon. 


n 9 2 * 
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upon. I ue was joined de ſon tort demeſue, and tried in Suffolk. The 
juſtices held the trial ill; for the awarding of the commiſſion, 
whence the juſtification ariſes, 1s here in iſſue, and without that 
the command was of no value; for though the commiſſion be matter 
of record, yet it is part of the cauſe, and the jurors ought to take 
conuſance thereof. And the judgment was reverſed. Cro. 
E. 844. pl. 30. Trin. 43 Eliz. in the Exchequer-chamber, 
Downing v. Bayward. 


16. Debt upon an obligation in London, againſt J. S. of Wakefield 


in com pred”, conditioned 10 pay lool. at Wakefield, The defend- 
ant pleaded payment of the 1001. at Wakefield, prædict. in com. Eborum. 
The plaintiff replied non ſolvit. And thereupon they were at iſſue, 
and the trial was de vicineto de Wakefield in com Eborum. Error 
was aſſigned, for that he is named of Wakefield in com' pred, 
which is to be intended in London; and when he pleads payment 
at Wakefield præd' it is to be intended at Wakefield in London; 
and in com* Eborum are idle and void words, becauſe repugnant 
to the firſt. Wherefore the trial is ill, and for this cauſe it was 
reverſed. Cro. E. 867. pl. 50. Mich. 43 & 44 Eliz. in Scacc. 
Savil v. Roads. | 

17. The biſhop of London, at Fulham in Middleſex, granted the 
next avoidance of a church in the county of Worceſter. A quare im- 
pedit was brought. Upon ue quod non concęſſit, it as tried in 
Wereeſterſhire ; and judgment for the plaintiff, In error brought, 
it was objected this was a miſ-trial, becauſe it ought to have been 
in Middleſex, where the grant was made. Fenner J. thought it 
might be tried either where the grant was, or the /and lay. Yel- 
verton J. doubted whether the trial in Worceſterſhire was good 
but the other juſtices were clearly of opinion that it was good, and 
affirmed the judgment. To which Yelverton agreed. Bulſt. 47. 


Mich. 8 Jac. The Biſhop of London v. Baldwin. 


18. Caſe againſt the ſheriff for an eſcape upon meſne proceſs, 
and for a falſe return of non eſt inventus. After a verdict for the 
plaintiff, it was moved in arreſt of judgment, that the plaintiff had 
declared that the defendant falfs & deceptive returned domino regi apud 
Weſtmon. non eft inventus, when he had taken the perſon, and ſuffered 
him to eſcape at Eaſt Deerham in Ae and the venire facias was 

from thence. It was moved, that the cauſe of this action was the 
falſe return, and ſhould be brought in Middleſex, as all actions for 
falſe returns are. But the Court was of opinion that the plaintiff 
has election to bring his action in either county. Sid. 218. 
pl. 3. Mich. 16 Car. 2. B. R. Ruſſel v. Sucklen, Sheriff of 


Suffolk. 


ſeveral counties; and that the falſe return is the principal; which Twiſden agreed. 
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Keb. 771. 
pl. 6. S. C. 
and it was 
moved to be 
a miſ-trialon 
the ſtatute ' 
of Jac, that 
being to be 
intended 
where the 
cauſe of ac - 
tion ariſes 
from ſeveral 
places in the 
fame coun- 
ty, and not 
when from 
But Curia e 


contra, the eſcape being tbe cauſe of action, and the falſe return is but aggravation, and that the party has 


election to u his action in either county; and the whole muſt be laid in the declaration. 


ment for the plaintiff niſi. | 


And judg- 


In debt againſt the ſheriff of Lancaſter, be was ſued to an outlacory. The plaintiff had a cap. ut/ag. 


dirctt:d to the Chancery there, ⁊lbo made a precept to the coroners to appreberd the foeriff, and to bawe him 
before the judges of C. B. at Weſtminſter on ſuch a day; one of the coroners vas in fight of, and might 
eaſily bawe arreſted him, but did not, and they ail return non eft inventus, though he might be found and 
arreſted every day. Whereupon the plaintiff browght action of the caſe in M:deliſex againſt all the 
coroners, and had a verdict, It was moved in arreſt of judgment, that this ation Gould _ * 

rough? 
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brought in Lancachire; for all that was done, was done in the county palatine, rhe return made by 
them deing to the chancellor of the county palatinz ; and it is he that returns it to C. B. Here is all 
to be done in one county. It was argued, that the action was well brought in Middleſex, becauſe 
the plaintiff s damage did ariſe there, by not having the body there at the day ; that the ground of 
this action was the return of non eſt inventus. And for theſe reaſons the Court inclined to give 
judgment for the plaintiff ; but adjornatur. Mo. 198. pl. 30. Paſch. 26 Car 2. C. B. Naylor v. 
Sharpley. 2 Mod. 23. S. C. but nothing appears to be ſaid by the Court as to this point 
Freem. Rep. 191. S. C., and judgment given for the plaintiff niſi. 


Cr toz 1 19. A title of land was tried out of the proper county up a 
feigned wager whether well conveyed or no? (this is the courſe of 
iſſues directed out of Chancery. } 1 Vent. 66. Paſch. 22 Car. 2. 
B. R. Mewes v. Mewes. 
20. Covenant was brought in London, and a breach aſſigned 

hindering him from digging in mines, that the defendant leaſed 15 
the plain! UM in Lancaſhire. The defendant pleads coyenants per- 
formed. The plaintiff rep/ies, that the defendant did inclaſe the mines 
in the county of Lancaſter. And iſſue being taken upon that, and 
tried in London, it was moved in arreſt of judgment, becauſe the 

trial was in a wrong county. And the queſtion was, whether or 

no it were helped by the ſtatute of the 16 & 17 of this king, cap. 8.? 

And Wylde and Twiſden held, that it was . for then by this 

means they might draw all cauſes out of the counties palatine 

and this action was as much local as might be; and becauſe it 

was faid the judges had otherwiſe reſolved in C. B. adviſare volunt. 

Freem. Rep. 437, 438. pl. 592. Mich. 1672. Chamberlain v, 

Ainſworth. 

= "arg 21. Caſe for calling the plaintiff perjured knave. The action was 
the Court aid in Devonſpire, and the defendant ju/tified, for that the plaintiff 
faid that in made oath in Cornwall, that he did not know that J. S. was plaintiff 
_— in ſuch an action, ubi revera he did know it. There was an iſſue 
tions in the and verdict for the plaintiff. And it was objected, that this action 
caſe of ought to have been tried in Cornwall, where the juſtification did 
Cnoss 9- rife. Hale Ch. J. ſaid, that knowing or not knowing, is a matter tran- 

Wix rox, & 8 

and * ſitory and triable in any county, though the making oathin Cornwall 

Wir js local, and ſo this iſſue, containing 2 matters, viz. making the oath, 
and the knowing whether J. S. was party, is triable in 2 coun- 
the ſame tics, trial in cither of them 1s good by the ſtatute 21 Jac. which has 
term, in been ruled to extend to caſcs where the matter in iſſue ariſes in 
defendant two counties, and the trial is by one only, as well as where the 
a matter in iſſue ariſes in two places in one county, and the trial is 
feoftment by one only. To which Jones anfwered, that no place is put 
Oxfors. here where the oath was to draw the iſſue from Devonſhire, as ta 
wire, and this; ſo that all may be tried in Cornwall, and the local matter 


, the iſſue qgraws the tranſitory to it; but the tranſitory whereof no place is 


feoffavit, alleged, ſhall not draw the local to it; but that if iſue had been 
and tried in taken upon the knowing, it had been good; for then the local 
London, matter, viz. the making the oath, had been waved ; and upon 
aftioa was this Curia adviſare vult. 2 Lev, 121. Hill. 26 & 27 Car. 2. 


laid; the B. R. Jennings v. Hunkin. 

opinion of 

the Court was, that the late ſtatute would belp it, they would not ſtay judgment, but ſaid they con- 
ceived jt not within the meaning, though it was within the words of the act; and that they intended 
only ſo that the trial was in the county where the iflue did ariſe. 3 Keb. 509. pl. 59. 5. C. 
Trin. 27 Car. 2. B. R. that the atfidavit was taken before Vaughan Ch. J. as chief * 


, 
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and not as juſtice of aſſiſe; and therefore, though it ſay jurat apud Launceſton, yet it is tranſitory, and 


not local. Theparces agreed to amend, and lay oath and all in Devonſhire, but the Court inclined on 
local iflues ſtrongly, and clear again former judgments. So of an oath taken at Weitminier, which 
was at Serjeant's-1nn, is well enough, and the place not material. 

* 2 Lev. 164. Adderly v. Wile. | 


22, In covenant, &c. the action was laid in London, and the de- 
fendant pleaded a feoffinent of lands in Oxfordſhire. "The iſſue was 
non feoffavit, and the cauſe was tried in Londin. And after a ver- 
dict it was moved that this was a miſ-trial, becauſe a feoffment in 
Oxfordſhire of lands there is local. But it was reſolved to be 
cured by the ſtatute of 17 Car. 2. of jeofails, by the expreſs 
words, it being tried in the county where the action was brought. 
2 Lev. 164. Hill. 27 & 28 Car. 2. B. R. Adderly v. Wiſe. 

23. In debt upon boiid in London, the defendant pleaded a releaſe 
dated at Newcaſtle upon Tyne, Upon demurrer it was argued, that 
this is a tranſitory aCtion, and ſo the plaintiff might lay it where 
he pleaſed, and that the releaſe pleaded is alſo tranſitory; and [L103 
when the defendant pleads tranſitory matter in bar, he ought 
to conform to the plaintiff's declaration; and though the releaſe 
bears date at Newcaſtle, it may have been delivered at London, 
and traditio facit chartam. But per Cur. where a deed bears 
date at a certain place it is local, and muſt be pleaded there. And 
if the plaintiff had not replied non eſt factum, the venue muſt 
have come from Newcaſtle ; and ſaid that (datum) prima facie 
ſignifies deliberatum. And they adviſed the plaintiff to waive his 
demurrer, and take iſſue upon the plea. Lo which it was con- 
ſented, Ld, Raym. Rep. 183. Paſch. 9 W. 3. Errington v. 
Thompſon. 


(N. a) Trials. Out of what County. Where out 


of twwo or more Counties. County. 


ſt. TN aftife, if the birth of one who claims as heir, be alleged in a — 8 


foreign county, it may be tried by both counties. 46 E. 3. 8. Sire facias 


48 E. 3. 30. Quere.] 10 execute a 
48 F. 3. 30. Queer _— | 3 
[2. So in action, if efpeuſals and birth during it are alleged in ano- 2 f J. 
ther county, this ſhall be tried by both counties. 8 H. 4. 22. fon of E. 
| | | the tenant 
{aid that E. had no ſuch ſen as J. the plaintiff ſaid that E. bad ſuch a fon as J. born and begotten at D. 
7 e county, and viſne was of both counties. Quod nota, Br. Viine, pl. 31. cites 
1. 4+ 22. 


[3+ So in for medon, if the demandant counts that R. father of T. Br. Viſne, 
was ſon of R. the donee, and the tenant ſays that R. father of T. . a eng 


20as ſon 7775 born in the county ⁊ubere the land is during the efpouſals ſome held 
5 | 


there; if demandant ſays that he avas ſon of R. the donee born during _ 2 

the eſpouſals with A. in another county ; this ſhall be tried by both 5 5 K 

counties. Dubitatur. 19 H. 6. 16. 50.] counties; 
5 and ſome 


that it mould be where the land lies. But the beſt opinion was, that becauſe the demandant alleged 


the birth to be in other county than where the land is, whereas he need not have ſo done; that there- 


for» the viſne ſhall be whece the birth is alleged. Put it was not a«judged, 
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103 Trial. 

® Br. Vie. [g. In aſſſe, if the iſſue be, whether the tenant was fon of J. by 

_s of —_ firft wife, by whom the land deſcended, or by B. his 2d wife ; 
and the birth and marriage are alleged in a foreign county ; this ſhall 
be tried by both counties. 45 Aſſ. 12. 46 Aſſ. 5. adjudged. 

: 48 Aſſ. 5. Quære.)] 
TIO) ang CF. In afiſe of a common in confinio comitatut, if the iſſue be, 2whe- 
(10 a) — ther he has common by preſcription in land in one county, appendant to 


8 Per a manor in another county ; this ſhall be tried by both counties. 
oke 7 | | 

Dat. ans 49 E. 3. 20. 29 E. 3. 45. b.] 

Moyle; but Needham contra. Br. Viine, pl. 86. cites 10 E. 4. 10. There ſhall be two 
feverai writs to the ſheriffs of the ſeveral counties. Or if the /and, to evbich, Sc. lies in one county, 
and the lands in which, &c. lie in ſeveral counties, there he ſhall have one writ of affye to the ſheriff 
of the county hefe the land to which, &c. lies, and ſeveral writs to the ſheriff, of the counties where 
the lands in which, &c. lie. „ Rep in Bulwer's cate, cites the Regiſter, and F. N. B. 180. (A). 


(6. The /me law is in a treſpaſt brought in a county (which can- 
not be in coniinio) upon ſuch iſſue it ſhall be tried by both coun- 
ties. 49 E. 3. 20. adjudged. 29 E. 3. 45. b.) 
7. In action, if plaint f ſays that T. had iſſue in one county, Bim- 
ſelf the eldeſt, and A. the houngeſt, and the defendant ſays that he had 
[ 104 ] i ue in another county, A. the eidefl, and the plaintiff the youngeſt, 
P_— «without that that he had iffue the + plaintiff the eldeſt; this ſhall be 
T e, tried by both counties. 18 H. 6. 11. 19 H. 6. 16. a. b. 50. b.] 
[8. In precipe quod reddat of a manor in one county, if tenant ſays 
that the maiety of the manor is in another county, it {hall be tried 
by both counties. 9 H. 6. 66.) | 
[9. In ſcire facias, if plaintiff” pleads that A. boot a wife in one 
county, and had iſſue him, and defendant ſays that A. tak another 
to wife lang time before the other married, and this in other county, 
to which plaintiff rejoins that A. was firſt eſpouſed where he has 
alleged, and nit where defendant has alleged; this iſſue ſhall be 
tried by both countics, becauſe the iſſue is upon the privity. 
18 H. 6. 11.) 
But ber- 10. In treſpaſs in county of B. defendant juſtifies by force of a 
the plan uff common by preſcription ts his land, in the county of D. and it is tra- 
vg noe verſed that he has not any land in D. this thall be tried by the 
ſeveral, abſ- county of D. only; for upon this iflue nothing is to be inquired 


ue hoc ir F 
que he in the other county. 49 E. 3. 20.] 


defendant had common there, the viſne was awarded from both counties; quod nota, Br. Viſne, 
pi- 28. cites 40 E. 3. 19. | | 

One bawing a mancr in Ham ſpire, pr. ſcril ei to have common in Wil:ſpire : in a trial for this common, 
the venne facies is to be awarded of both. Cited per Cur. Bulſt. 46. Mich. 8 Jac. in LysxErRET'S 
czie, as adjudged the ſame term in Godiecie's Cale, ——— Trial per Pais, 91. (+04) ſays that treſpaſs 
cannot be in ccniinive : | 


2 


11. If it be pleaded [by one] that the ward holds of him by older 
feoffment than of the other, and [Ly] the. other, that he holds of him 
by the older feoffment, without that that he holds of the other by older 

' feoffment, and the land lies in ſeveral counties ; and though the tra- 
verie is taken upon one only, yet becauſe it has reference to the 
other part of the ſentence of the tenure of the other, that is to ſay, 
of whom he holds more anciently, the trial ought to be by both 
counties. 11 H. 6. 54. 18 H. 6. 10. b. 29 E. 3. 45- b. 


{12. 8 


vm 


Trial, 104 


C12. So if a deed be pleaded to be firſt delivered at a day after the 
Hate in one county, and the other [ys that it auas felivered firſt the day 
of the date in another county, without that that it was firſt delivered 
as the other had alleged ; this ſhall be tried 6y both counties not- 
withſtanding the traverſe ; for it has reference to the firſt deli- 


very in the other county, of which this county cannot take conu- 


ſance. 18 H. 6. 10. b. adjudged. 

[13. In affiſe fer rent by preſcription, and alleges ſeiſin in other 
county, and the ſeiſin traverſed, it ſhall be tried in both counties. 
11 H. 4. 49. b. becauſe the land is charged.] 

LT. The fame law in auʒ ry. II H. 4. 49. b.] 

(15. In mortdanceſtor, if plaintiff makes himſelf heir to J. and 
defendant | ſays] S. took his mother to feme in other county, by whom 
he had iſſur the plaintiff, without that that he is the fon of F. this ſhall 
be tried where the action 1s brought, becauſe the traverſe puts all 
upon the matter there. 18 H. 6. 11. 

(16. If a man pleads that à deed was firft delivered in one county, 
and the other ſays that it was delivered in another county, without 
that that it was firſt delivered where the other has alleged; this 
ſhall be tried where the traverſe is taken, becauſe the traverſe puts 
all upon this county. 18 H. 6. 11.) 

[17. So if a deed be pleaded bearing date in one county, and the 8. C. Cro. E. 
other ſays it was made by dureſs in other county, to which the other 19 8 
rejoins that it wwas delivered where it bears date without that that it Kixxszs- 
was delivered per dureſs where the other has alleged: this ſhall be rv. 
tried where the dureſs is alleged, for the iſſue puts all upon it. 42 K. 


18 H. 6. 10. b. J 3.15. 25 
5 H. 6. 24s 
H. 28 Elia. Rot. 311. or 211. between + Sibthorp and Turner. 


+ Le. 149. in caſe of Kinnerſley v. Smart, cites S. C. but mentions Rot. 209. 
6 *[ 105 J 

18. In action againſt executors, they pleaded plene adminiſtravit, 
and the plaintiff alleged afſets in the county of Middleſex and S. and 
per Cur. he ſhall not have viſne but of the one county only, which 
ſhall be ar 7he election of the 3 as it ſeems, and the reaſon 
ſeems to be inaſmuch as the jury of one county may take conuſance 
of the aſſets in another county, for goods are tranſitory. Br. 
Viſne, pl. 108. cites 18 E. 2. & Fitzh. Executors, 114. 

19. Treſpaſs of a cliſe broben in D. in the county of L. and the de- So in 2 . 
Fendant preſcribed that the inhabitants of A. in the county of W. have a 1 | 
way to go from thence to F. in the county of L. by which he, as an in- defendant 
habirant, & c. uſed the way, &c. and they were at iſſue upon the pre- Plegdes that 


feription ; and per Choke, Danby, and Moile, viſne ſhall be of both 5g in 
counties. Br. Viſne, pl. 86. cites 10 E. 4. 10. the county of 
; dime ou 


mind, &c. and preſeribed ts drawo bis nets in the ſoil of the plaintiff, in the county of L. the plaintiff tra- 
werſed the preſcription in both points. The Court were of opinion that the iſſue ſhall be tried by hoch 
counties. D. 267. b. pl. 14. Mich. 9 & 10 Eliz. Anon. 


20, In replevin in one county, if the defendant avows for tenure of 
Bis manor in anther county, and iſſue upon the tenure, viſne ſhell be of 
both counties. Br. Viſne, pl. 86. cites 10 E. 4. 10. 

0 35 1 21. Two 


105% Trial. 
Trials per 21. Two counties may join although they are not the next, as 
Pats, 99. Lincoln and Eſſex, and * the jury ſhall be equally out of both, viz. 
(11 1.) cites 1 
S. C. fix out of the one and fix out of the other. Fin, Law. 59. a. 
But mere : 
counties than two ſhall not join. Fin. Law. 59. a. 

gut in replevin the defendant avowed for damage-feaſant, the plaintiff by preſeription claimed com- 
wen in the place where, being in B. in the county 9 M. appurtenant to bis manor of D. in the county of G. 
two venires were awarded to the ſherifts of the ſeveral counties, ſever of one county and five of the other 

red, and tried it by aſſent of the parties. It was allowed by the judges, but commanded their aſſent 


ould be entered upon record ; otherwiſe it would be « ſtrange precedent. Cro. E. 471+ (bis) pl. 32. 
Paſch. 38 Eliz. B. R. Sheldon v. Hodges 


— — f 25 ; . 
. a) Trial. County. In what Caſes. By two 


See (N. a). or more Counties. 


Trials per [I. * action upon the ſtatute of Marlbridge, for taking diſtreſi in 
T e one county and driving into another county if the defendant 
S. F. by pleads not guilty; the trial ſhall be only by the county where the 


3 © driving was, for this is all the cauſe of the action. 4 H. 6. 4. b.] 


be in one county, which Finchden agreed, becauſe it is by ſtatute, Br. Lieu, &c. pl. 23. cites 
L E. To 34 

- þ rn ee the ſtatute of 1 & 2 P. & M. for taking a difireſs at P. in Suſſex, and driving it to S. in 

Kent, the deſendant pleaded not guilty, and it was tried by a jury of the county of Suſſex ; and this 

matter moved in arreſt of judgment, becauſe the werire facias ought to have been from beth counties ; 

for the tort conſiſted of two parts: and of that opinion was the whole Court. Cro. E. 646. pl. 56. 

Mich. 40 & 41 Eliz. in C. B. Gibbin's caſe. 


S. C. cited [ 2. In action of forgery of falſe deeds, for making of the deed in one 
TIES county and proclaiming it in another, if defendant pleads nat + guilty, 
caſe of the it ſhall be tried by both counties; becauſe the writing is as material 


Kinds as the proclaiming. 4 H. 6. 4. b.] 


Qr xx Vo 5 4 
Tos & A. and admitted by the other ſide.—7 Rep. 2. b. in Bur wrz's caſe, cites 


29 H. 8. 38. See (H. a. 3) pl. 18. | 
111063 


T dee r [z. In raviſhment of wward, if the iſſue be whether he Þolds of the 
pl. 9. S. C. 


r by cavelt y or of the other by eigne feoff ment, if the lands are in ſeveral 
Viſne, pl. counties the venire facias thall be of both counties, becauſe the land 


2 cites is the cauſe of the action. + 10 H. 6. 19. || 11 H. 6. 54.] 


UI Br. Viſne, pl. 113. cites S. C. 


Br. Vine, [4. But if the lands were in one county, but they were held 


ple 111. everally of one as of his hundred in another county, and of another 

- cades 5 Ko fe of th manor in other county, yet the 3 Gat be only 
where the land is; for this is only the cauſe of the action. 

S fro me 19.] is if defendant cla | 

r. Vine, In treſpaſs, if defendant claims the s by pift of the plainti 

; = i N in LS: county, and plaintiff pleads a gift 3 . 4 3 f 

but adds a other county by defendant, and the iſſue is whether defendant regave 

4 = them to the plaintiff, after the gift by him to the defendant, the 

10 him chat Venue ſhall be from both counties, becauſe one county cannot have 


i: mall be conuſance of both gifts. 10 H. 6. 17.] 
only where 


the giving them back again was, and that all may come in evidence, 


Trial. | | 106 


[6. In per gue ſervitia, if plaintiff counts that the defendant holds Br. Per que 
certain land in the county of Middleſex of him as of his manor, which N 2 
is in the county of Sy/zx, where the writ is brought, and the iſſue ON 
is whether he holds of him ? this ſhall be tried only in the county of Viſne, pl. 


Middleſex, where the land lies, becauſe they there may know if he 30 


holds of the conuſor or not. 21 E. 3. 18.J Br. Lieu, 
: &c. pl. 69. 
cites S. C.— Br. Viſne, pl. 103. cites 8. C.—7 Rep. 4. b. in BurweR's caſe, cites S. C. 


ſays, that Stone pronounced the rule of Court in theſe words, viz. he cannot have any other writ, 
for his writ muſt be according to the fine, and brought in the county where the note is levied. 


L/. In ſcire facias te execute a fine, if the tenant pleads the releaſe Br. Viſne, 
of the demandant in a foreign county, and alleges that the demandant was Ig: ers 
. ee, 36 E. 3. 17. 

born there, to which the demandant ſays that he was within age at S. p. but 
the releaſe made, the venue ſhall be from both counties, that it _— = 
is to ſay, where the land is, and where the releaſe was made. N 


38 E. 3. 17. b. adjudged.] and ſo are 


| the other 
editions of Brooke, But Brooke ſays he wonders that it had not been only where the birth is 
alleged. 


8. A man diftrained in the county of N. in land held of the honour 
of W. in the county of D. and replevin was brought in the county of D. 
and well, notwithſtanding the taking was in another county; for 
none can make replevin but the ſheriff of the county where the 
beaſts are impounded ; quod nota. Br. Lieu, pl. 79. cites 
29 E. 3. 21. 

9. Treſpaſs brought in the county of H. of impriſonment at D. in 
the ſame caunty, and of the taking at L. and impriſoning there, and 
therefore he took nothing by his writ, and the plea was inaſmuch 
as the writ was brought in H. of impriſonment in L. judgment of 
the writ ; but per Hank. if the counties may join, the action lies, and 
he ſhall have viſne of the one county and of the other; quære inde, 
for it ſeems to be /everal impriſonments, of which ſeveral actions 
lie. Br. Treſpaſs, pl. 95. cites 11 H. 4. 64. 

10. Treſpaſs of battery at W. in the county of E. the defendant Br. De fon 
ſaid that the plaintiff made an aſſault upon him at W. in the county of wy &C. 
K. which aſſault continued to the place in the declaration in the county : th 2 
4 E. where the defendant defended himſelf, and the damage which he S. C. 

ad was de ſon aſſuult demeſne ; judgment, &c. and the plaintiff ſaid L107 ] 
that the defendant made an afſault upon him in the place in the declaration, | 
in the county of E. de fon tort demeſne, abſque hoc, that he made an 
aſſault upon the defendant in the county of K. modo & forma and after 
be relinquiſhed this, and ſaid, that the defendant made an aſſault upon 
him in the place, c. in the county of E. de ſon tort demeſſie without 
fuch cauſe, which was tried by viſne of both counties: and ſo was 
the opinion of the Court, that it be in the firſt caſe, and the like 
always where the aflault continues from one county to another. 
Br, Viſne, pl. 6. cites 34 H. 6. 15. 

11. If the parties are at iſſue, whether tauo acres of land in D. in 
the county of E. are parcel of the manor of P. in the county of K. this 
ſhall be tried by viſne of both counties. Br. Viſne, pl. 6. cites 


34 H. 6. 15. 
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Trial. 

12. In acłion for words, the defendant ju/tified by perjury in a ſuit 
in the Exchequer-chamber at Weſtminſter between the defendant 
and W. R. and a commiſſion awarded thence to examine witneſſes at B. 
in Berks, where the plaintiff made a falſe depoſition ; the plaintiff replied 
de injuria fua propria, & c. This was tried in Berks, It was argued 
that the trial is good ; for the matter of juſtification is the perjury, 
and the ſuit and commiſſion are but inducements and conveyance 
to the action, nor did the defendant ſhew that the Exchequer» 
chamber is in the county of Middleſex, as he ought. Per Gawdy 
and Wray, when the defendant juſtified for perjury, and plaintiff 
replies abſque tali cauſa, this amounts to a traverſe of the perjury, 
which being ſuppoſed to have been committed there, ſhall be tried 
there, The trial was held good; and though it be net fbewn in 
what county the Exchegquer-chamber is, the plaintiff had judgment 
to recover. 2 Le. 102, pl. 127. Trin. 31 Eliz, B. R. Parker 
v. Burton. | | 

13- Afſumpſit, ſuppoſed to be in the pariſh of St. Mary le Bow, in 
Londen, the deiendant pleaded to port, non afſumpit, and to the other 
part, a releaſe, in the pariſh of St. Magnus, and one venire facias 
auf awarded to try beth ſues, and it was de vicineto de Bow. It 
was moved that it was a good trial for the jfſue which was at Bow, 
and a diſcontinuance for the other, and cited 11 H. 7. 5. But 
the opinion of the Court was, that inaſmuch as the venire facias 
was awarded for trial of both iſſues, this is a miſ-trial in all, and 
cannot be good for one; but in 11 H. 7. 5, the queſtion did ariſe, 
for that it did not appear that the venire facias was awarded to 
try both the iſſues, and judgment was ſtayed ; and they ſaid he 
might take a venire facias de novo, if he would, Cro. E. 171, 
pl. 13. Hill. 32 Eliz. B. R. Johnfon v. Tucke. 

Trials per 14. Treſpaſs of afault and battery in Wilts, continuing the offauls 
Pais, 103- in Middleſex ; and adjudged that the jurors ſhall come out of 
1 


Le 1 both counties. Moor, 5 38. pl. 704: Paſch, 39 Eliz, Michel v. 


Long. 


. 


(O. a. 2) Trial per Pais. County. 


n_ < [ I, FF a man claims an annuity out of a manor in one county, and al. 


7 R. 2. leges the ſeiſin in ancther, and the poſſe ion traverſed this 
. ape de ſhall be tried by both counties. 9 H, 6. 63. 
Caule E 


ſherifts may be ſuppoſed to meet on the bounds of each county, and impannel the pares there. 
G. Hiſt. C. B. 71. Caps 7. 3 New. Abr. 258. S. P. in totidem vel bis. 


L106 J 


— 132. [Si] If a man claims an annuity out of a church by preſcription 

Fol. 602. in one county, and alleges the ſeiſin in another, and the ſeiſin tra- 

a Br. Viſe, verſed, the trial may be by both counties. 11 H. 4. 49. b. 
I's £5 

pl. 22. cites f 4 H. 6, 27. b. f 4 E. 4. 26. Contra, 10 H. 6, 19. b. 


8. 0.— 

Ibid. pl. 23, S. P. cites 2 E. 4, 28. — Annuity was brought againſt a ferſen, where the church 

charged was in ene courty, and the ſeiſin in anorber county, and they were at iſue upon the /cifin z and the 

vine was awarded of the county where the ſeifn was alleged only, and not where the church was. Br. 

Wine, pl. $0. cites 48 E. 3. 26. & 49 Eg 3+ 5 * 
rs 


TCtial. 108 


+ Br. Lieu, &c. pl. 38. cites S. C. per Marten J. that where a parſon is ſeiſed time out of mind, 
in one county, of annuity ifſuing out of a church in another county, he may bring the writ of annuity 
in the one county or the other at his election. Br. Viſne, pl. 60. cites S. C. according to Roll. 

1 Br. Viſne, pl. 84. cites S. C. that the one and the other is good; and therefore, becauſe it was 
after verdict, exception taken thereto was not allowed. Br. Repleader, pl. 52. cites S. C. 


O3. So it may be if the preſcription be traverſed. 19 H. 6, 16,] Ro — 


Where the iſſue was upon the preſcription, the viſne was awardad f om 


66. cites 39 H. 6. 13. Ibid | ites 
. pl. Sls Cl 


the county where the ſeiſin was alleged. Br. Viſne, pl. 27, cites 49 E. 3. 5. 
H. 16 E. 3. accordingly, But Ibid. cites 21 H. 6. 2, 3. contra. 


UA. In annuity, if it be claimed out of a church in one county, and : Br. Viſne, 
alleges ſerfn in another county, and the ſciſin traverſed, if the counties e rue 


cannot join, the trial ſhall be only where the ſeiſn is alleged. If che coun- 


10 H. 6. 19. b. 11 H. 4. 49. b. adjudged.] _ neo 

[5. Contra, 17 E. 3.32. It may be where the original is brought, JV: by 

the church being in the ſame county alſo.) thoſe of the 
' county 


where the church is. Quære. Br. Viſne, pl. 60. cites 4 H. 6. 27. Arnaity was brought 
againſt a parſon, and the church as in the county of D. and alleged ſeiſin at Exeter, *20bich bad privi- 
lege that they ſhould not join with frreigners. And they wee at iſſue upon preſcription, and yet the 
viſne was of both places. Br. Viſne, pl. 112. cites 10 H. 6. 19. 

Where annuity is due to 2 church our of a buſe in the county of C. and the vlaintiff and his prede- 
ceflors have been ſeiſed at D. in another county, the plaintiff may chuſe to have his action in the 
county where the ſeiſin is, or in the county where the houſe is; quod nota. Br. Lieu, &c pl. 37. 
cites 4 H. 6. 5. 7 Rep. 2. a. in BuLwER's CASE, S. P. The plaintiff may elect in which 
county he will bring his action, cites 48 E. 3. 26. a. &c. 4 H. 4. 1. 4 H. 6. 5. b. 39 H. 6. 15. b. 
2 E. 4. 28. b. 4 E. 4. 26. a. &c. But otherwiſe if an annuity be granted in one county to be paid in 
ander, there action lies where the grant was, cites 8 H. 6. 23. b. 8. P. But an annuity to re- 
cia e from a man of religion, or a b:«y corporate, or from a church, ought to be brought where the church 
or houſe is, or ⁊obere the ſeiſin is ali gd. F. N. B. 152. (E). 


(6. $9 ſhall it be if the preſcription be traverſed, the trial ſhall be 
only where the ſeiſin is alleged. 10 H. 6. 19.] 

(7. If an annuity be brought in ene county, and. a ſciſin alleged in 
another county, and the-/o;;n traverſed, it thall be tried where the 


ſciſin is alleged. 17 E. 3. 32. 


(8. In an action upon the caſe againſt the ſheriff of York for an bes per 


eſcape, and counts that he arreſted the priſener upon a writ in the ſaid 833 
county, and after ſuffered him to efcape at D. in the county of Netting= + Cio. E. 


ham ; to which the defendant pleaded 10. guilty. This iſſue 925: Pl. 19. 


may be tried by the county of Nottingham only, without join- e 


ing of the county of York; for the action and iſſue is upon And Fen- 
the eſcape, and not upon the arreſt. M. 40, 41 El. B. R. be- ber ſaid, 


, that in re- 
tween + BExioN anD Warsox, per Curiam.] _ cart Tork 


was a City and county, and ſo could not join with any other, therefore alſo the trial ſhall be from the 
county only where the action is brought. So where the arreſt was laid to be in the county of 
Southampton, and the eſcape ſuffered in London, and the trial was in 1 ondon, it was adjudged for the 
plaint:ff, the eſcape being the matter upon which the action is grounded. Cro. E. 271. pl. 1. Hills 
3+ Eliz. in the Exchequer, Kichbell v. Goddard. — See (H. a. 3) pl. 27. 
, . . . * 1 1 LOS ] 
[o. In treſpaſs of a cow taken at D. if the defendant Juſlifies for the C ro. E. 

4 . . . . 620. pl. 10. 
riot, becauſe J. S. holds of him certain land in S. as of his manor . Fine 
by heriot, and the tenure is traverſed, the venue may be from D. S. cordingly ; 
and V. for damages are to be inquired as well as the iſſue. _ _ the 

R vill where 
M. 40, 41 El. B. R. between Acton 4xD BaRHAu, adjudged. J the taking 
was, may have the beſi notice of the damages, and therefore as neceſlary for che venue to come from 
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109 Trial. 

as the other; and ſo a judgment in C. B. was affirmed in error. 8. P. 7 Rep. 2. 3. in Bulwer's 
caſe, cites 15 E. * Zo a. b. 30 H. 6. 6. A. b.. 278. b. pl. LL Mich. 10 & 11 Eliz. Ga-W-/ ey 
Cate, Ss . 8 


10. In caſe the plaintiff declared, that defendant exhibited a petition 

againſt him to the king in council, for erecting cottages in King ſwoed- 
Chace in Glouceſterſhire, and that he was compelled to appear at great 
expence, and was afterwards diſcharged. This adrian was firit /aid 
in Glauceſtenſbire, and the defendant moved that it might be laid in 
Middlefex, where the petition was exhibited; But it was inſiſted 
for the plaintif, that where a cauſe of action ariſes in 2 places, he 
has his election to lay it in either. The Court held, that the ex- 
hibiting of the petition was the ground of the action; and though 
it contained matter done in another place, yet it ſhall be tried in 
the county where the petition was delivered ; for ſuppoſe the 
petition had contained matter done beyond ſea, &c. 3 Mod. 165. 
Hill. 3 Jac. 2. in B. R. Newton v. Creſwick. 

Carth. 384. II. In an infermation againſt T. and others, for conſpiring at 

S.C. bet Wincheſter in 7he county of Southampton to marry a ichool-boy 

2 3 there, the only ſon and heir of his father, to a woman of an ill 
character, and no fortune; and afterwards marrying him to her in 
Oxford/hire ; the trial was in Hampſhire, and the defendants 
found guilty. It was moved in arreſt of judgment, that here was 
a miſ-trial; that the conſpiracy being laid in Hampſhire, and the 
marriage in Oxfordſhire, the trial ſhould have been by a jury of 
both counties. To which it was anſwered by the other fide, that 
in an indicdmeut the counties are never joined. But the Court ſaid 
nothing to this point; & adjornatur. 5 Mod. 221. Trin. 8 W. 3. 
The King v. Thorpe & al. 

12. An action for a falſe return is local, but may be laid in the 

county where it wwas made, or in that in which it appears on record ; 


rer Cur. 12 Mod. 408. Trin. 12 W. 3. Lord v. Francis. 


(P. a) Trial per Pais. Out of what County the 
Viſne ſhall come. When Part of the Matter to 
be tried is in one County, and Part in another. 
There where bet Conuſance may be of the Matter. 


Br. Leu, [I. ] N attachment upon prohibition, if the ſummons and denunciation 
_ pl. 0 | of the excommunication are in ane county, and the ſuit in another 
county, contrary to the prohibition, it ſhall be tried where the 


— Pr, 


Viſne, pl. ſummons and denunciation was. 44 E. 3. 32.] 
85 C that the plea was held in the county of C. and the atta-hment was in the county of K. and 


they were at ſue whertber it w for bis tith-s, or fer debt reſerved thereupon, which was a lay-chatrel. 


Difceit was 2. In diſceit for caſting protection quia profeturus, where he never 
brought be- went over the ſea, but continually remained in ſuch county; if the 


- 5 i defendant ſaith, that he was fick at the protection caſt in other county, 
__ . this ſhall be tried where the ſickneſs is alleged. 18 E. 3. 13.] 

0 £ DY > 3 
the plaintiff againſt the deſendont in Bank at Weſtminſter, in the county of Middleſex, he caſt rotictien 


Trial. | I 10 


ja mraturus, &c. — be was attending hi: «on buſineſs in the county of Tork; and the action 
was brought in the count Vork, and not in Middleſex where the caſting the protection was, and 
yet good by judgment; for there it may be beſt tried whether he attends his buſineſs there or not. 
Br. Diſceit, pl. r. cites 20 H. 6. 10. For the caſting the protection in the county of Middleſex 
is not the diſceit, but the attending his buſineſs in the county of York. Nota. Br. Lieu, &c. pl. 3. 
cites 8. C. 

If defendant caſts protection in one county, and remains in another county, he may bring action 
in which of the counties he pleaſe. 7 Rep. 2. a. in Bulwer's caſe, cites 20 H. 6. 10. a. b. See 


(H. a. 3) pl. 32. 
[3- So if at the petit cape the tenant alleges impriſonment in one Aſſſe agairft 
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county for ſaving his default, and the plaintiff | faith} that he was at 5 


large in another county, this thall be tried where the impriſonment the baron 
appeared, 


is alleged. 18 E. 3. 13.] and the fene 


made default, and the plaintiff prayed the aſſiſe by default of the feme z and the baron ſaid, that be ought no: 
to have the afſije by d:fault of bis wwife ; for the plaintiff and others rawiſhed ber in the county of 2 ard 
there as yet artain ber. The 3 Jaid, that always after the ⁊urit purchaſed ſhe wwas at farge in the 
county of C. and there aneſnable at the will of the baren. And viſne was awarded of the county of K. 
Quod nota bene ; for at this day the other ought to have traverſed, abſque hoc that they detained her, 


prout, &c, which is at the county of K. Br. Viſne, pl. 69. cites 11 Aſſ. 7. 


IA. In action upon the caſe, becauſe defendant took an horſe from 

A. at S. and after fold it at D. to him [the plaintiff} as his own horſe, * Fol. 603. 
and * after A. retock the horſe ; it defendant ſays, that the property of — 

the horſe was to him at the time of the ſale, upon which they are at Pais, 98. 
iſſue, the venue ſhall be from 8. where the taking is ſuppoſed; (110.) cites 
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for there the property, at the time, may better be tried, and the 3. 4+ I 

IS 1 1 - une, . 

property only is in queſtion. 42 Aff. 8. Adjudged by all the pi. — ces N 
Juſtices.] 5 2 5 but 
| ays that it 


ſeems, that the viſne ſhall be where the firſt ſale to the defendant is alleged. 


Cs. In per que ſervitia, upon a fine levied of a manor which lies in Br. Lien, 
a county where the writ is brought, and counts that the defendant oo 8. 2 
held certain land, lying in other county, of the conuſor, as of the aid Br. 
manger ; if the ifſue be 2whether the defendant held of the conuſer, it Viſne, pl. 
thall be tried in the county where the land held lies; for they S .. 
may take conuſance, if he holds of the conuſor or not. Br. Per 
21 E. 3. 18. | | - quæ Ser- 
vitia, pl. 4. 
| cites S. C. 


[6, In account if a releaſe be pleaded in bar made in one county, and 
the plaintiff ſays that he was the defendant's priſoner in another county, 
at the time, Sc. this ſhall be tried in the county where the im- 
priſonment was. 25 E. 3. 38. b. adjudged.] 

7. Replevin in the county of Middleſex. The defendant avowed for 
homage, and the caintiff pleaded tender of the homage in the county 
of Surry, and the viſne was of the county of Surry. Br. Viſne, 


pl. 93. cites 21 E. 3. 11. 
8. Aflion of goods efloined and received by the defendant, and the tort 
of the efleining is alleged in one county, and the receipt of them by the de- 
Jendant in another county, and they are at iſſue, if he received them, 
or not; there the viſne ſhall be of the county where the receipt is 
| ſuppoſed. Br, Viſne, pl. 94. cites 21 E. 3. 48. | 
| 9. Treſpaſs in the county of W. they were at iſſue, Z the defendant 
Las villein of the plaintiff, regardant to his manor of D. in the 9 
0 


* 
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F H. And the defendant prayed viſne of the county of H. et non 
. allocatur; but the viſne was awarded where ti rit was brought, 
1 Quod nota. Br. Viine, pl. 10. cites 40 E. 3. 36. And per 
1 Priſot, 35 H. 6, 12. it ſhall be tried 9ohere the willein can beft prove 
1 | himſelf frank in favorem libertatis, Qnære inde ; for it does not 
5 : ſeem to be law; for others were againit him. Ibid, 
po. 1 7 A; In treſpaſs, the defendant affumed in London ta cure the wound 
: cites S. C. of the plaintiff, &c. and put contrary medicines in Middleſex, by which 
Wy . the plaintiff was impaired. Per Thirn, if they take iſſue upon the 
; ns te _ * afſumplit, viſne ſhall be of London; and if of the contrary medi- 
Bulwer's cines, then of Middleſex. Br. Voucher, pl. 117. cites 11 R. 2, 
caſe. —See and Fitzh. Action ſur le Caſe, 37. 
(H. 3. 3) | 
* C1 11] 11. If the zenant in writ of waſte pleads a ſurrender at D. in a 
; © foreign county, made to the plaintiff, who ſays that he did not agree, 
&c. Viſne ſhall be of D. Br. Viſne, pl. 107. cites 12 R. 2. 
and Fitzh. Waſte, 99. | 
12. "Treſpaſs. The plaintiff counted of taking of his ſbip, at S. 
in the county of E. and the defendant ſaid that A. «vas pofſefjed at D. 
in another caunty, and gave 40 the defendant, and be left it in the hands 
of A. and the plaintiff came and took, and carried it 10 S. and the 
defendant tocł it. And the plaintiff ſaid that before the taking, and 
the gift made to the defendant by A. the plaintiff was poſſefſed at S. 
till A. took it out of his poſſeſſion, and carried it to D. and there gave 
it to the defendant, and the plaintiff retook it, and was poſſeſſed till, &c. 
judgment; and the aefendant maintained his bar, abjque hoc that 
the plaintiff any thing had before the gift made by A. to the defendant ; 
and fo to iſſue, which ſhall be tried by the viſne of both counties: 
but becauſe the one could not join, therefore he was compelled 
Big *See{P.a.2) to allege a? day certain of the gift, and then it ſhall be tried only 
1 pl. 3. by S. for without the day certain 8. cannot take conufance thereof. 
19 Quod nota, that the day was omitted of purpoſe to have viſne of 
both counties. Br. Confeſs and Avoid, pl. 30. cites 38 H. 6. 25. 
13. In writ of meſne, where the ird diflrains the tenant fer fealty, 
rent, ſuit of court, and relief of the meſne, the tenant ſhall have writ c 
meſne, and the iſſue was pam preſcription, and faund fer the — 
And per Danby, the viſne ought to have been of both places, viz. 
where the land is, and where the manor is of which the land is 
held, by reaſon that ſuit is to the manor. And Priſot contra, and 
that the viſne ſhall be where the land is ; for the beſt conufance of 
the acquittal, where he claims the acquittal by preſcription, is 
where the land is; and after the plaintiff recovered by award, 


Quod nota, Br. Viſne, pl. 67, cites 39 H. 6. 29, 
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(P. a. 2) Where the Counties cannot Join, 
C1] L/. IF the iſſue be, «vbether J. rid from London to York and from 


111 


Trials per 


als, 98. 


York to London 5 times in 6 days, that is to fay, from ſuch (ie eites 
a time to ſuch a time; this may be tried by London only, or York S. C.— 


only, though part of the thing to be inquired was done in each 
of the counties. M. 4 Ja, B. R. between“ HERBT AN Pope.] 


S. P. 


G. Hiſt, 


C. B. 71. 


cap. 7. be- 


cauſe the ſheriffs cannot meet each other on the bounds of each county, in order to impannel. 


3 New. Abr. 257+ accordingly, and in the ſame words. 
* Cro. J. 137. pl. 14. Normanville v. Pope, S. C. adjornatur. 


Ibid. 150. pl. 10. S. C. 


but S. P. does not clearly appear; but becauſe the trial was in London, and the venice facias was 


from the pariſh of Bow, and not de corpore comitatus, the trial was held ill. 


[2] LS. In an action of battery in London, if the defendant juſti- 
fees in defence of his poſſeſſion in D. in Eſſex, and the plaintiff ſays de 
fon tort demeſne, without ſuch cauſe; this ought to be tried by both 
counties, if they might join, becauſe he may be found guilty at 
another day, and becauſe they cannot join, it may be tried in Ef- 
ſex. Mich. 4 Ja. B. R. between LincE anD PokrER. Per 
Curiam.] | 

[3] Co. In an action upon the caſe in Exeter, for ſaying that the 
plaintiff was acceſſary to a robbery, if the defendant juſtifies becauſe the 
plaintiff was conſtable of D. in the county of Devon, and took a ſum 
of money of a robber, to ſuffer him to go at large, to which the plain- 
tiff replies de ſon tort demeſne, 3c. Though the counties ought to 
join if they could, and the juſtification 1s principally put in 
ue, yet the trial may be in Devon or Exeter at election. M. 

10 Ja. B. R. RerxoLL's caſe adjudged.] 

[4] [10. In an gjefrone firme in London, upon a leaſe made there 
of land in Middleſex, if defendant pleads net guilty, this may be tried 
in London; becauſe the counties cannot join, though the jury 
ought to inquire of the ejectment, which was in Middleſex. Tr. 
10 Car. B. R. between HaRzERT AND MIDDLETON adjudged, in 
writ of error upon judgment in Bank, and the firſt judgment affirm- 
ed accordingly. Intratur, Hill. 9 Car. B. R. Rot. 634. But the 
Court did not give this reaſon.) | 

5. In dower, the defendant alleged, that the feme eloped from her 
baron at D. in the county of S. and abode with the adulterer in adultery 
at London, and ifſue was taken in London; for they cannot join 
with any others. Br. Viſne, pl. 25. cites 47 E. 3. 25. 

6. Debt in London. The defendant pleaded that the plaintiff is his 
villein regardant to his manor of D. in the county of E. and born there ; 
and prayed judgment if he ſhall be anſwered. And the other ſaid 
that frank, and of frank eſtate, and prayed pais of London. And it 
was doubted, and at laſt it was granted, and writ bailed in indifferent 

hands, to retain till it was diſcuſſed by parliament, if viſne ſhould be 
of the county where the villeinage is alleged, or where the writ is 
brought. Br. Viſne, pl. 26. cites 47 E. 3. 26, 27. 


- 


Trials per 
Pais, 98. 
(110.) cites 
S. C. 


(112 ] 
Trials pec 
Pais, 98. 
(111.) cites 
S. C. 


Trials per 
Pais, 99s 
(111. ) cites 
S. C. 


In treſpaſs 
the defend- 


ant pleaded 
villeinage in 
the plaintiff 
regardant to 
bis manor 
of D. in 
anatber 
county and 
the other 


ſaid that frank, &c, upon which they were at ifſue, and becauſe the county where the action was 


brought, and the county where the manor was, could not join, therefore : he wwas where the action 
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7 brought. Br. Vifne, pl. 38. cites 9 H. To 1.— | But it ſhall be of Bb counties, if they could | 
Save joined. Br. Viſne, pl. 38. cites 9 H. 5. 1. But Ibid. pl. 56. cites 22 H. 6. 52. Upon 
ſuch matter pleaded in treſpaſs, the Court awarded the viſne from the county where the writ was brought, 


ia favorem libertatis. 


7. In treſpaſs, a man was talen in the county of H. and impriſoned 
in London, and brought his action in London; and therefore the 
writ was abated ; for Hank. ſaid, that London cannot join with 
any; and ſo by him, if they could have joined, the writ had been 

Br. Lieu, pl. 66. cites 11 Hf. 4. 64. 

8. Debt upon account by an executor. The defendant ſaid that 
the teſtator made the plaintiff and one W. his executors at London, wha 
ic in full life, not named in the writ ; judgment of the writ. And the 

- plaintiff ſaid that after this the teflator made him his ſole executor at C. 
in the county of Middleſex, judgment, &c. 'To which the defendant 
ſaid that the truth is, that he made the plaintiff his ſole executor ; but after 
| this he made both his executors, abſque hoc that he made the plaintiff 
See (P. a) his executor fole after this; and he was compelled 7o ſhew * day certain, 
pi-12- , viz. that ſuch a day he made both his executors, abſque hoc that 
he made the plaintiff executor ſole aſter this ; for per Priſot, if all 
was alleged in one county, then the county may inquire of the 
time well enough; or if all was alleged in two counties which 
might join, viſne ſhould be of both counties. But London cannot 
join with any; therefore, by him and Moyle, day certain ſball be 
2 and the wviſne ſhall come where the affirmative is alleged. Br. 
. Viine, pl. 5. cites 33 H. 6. 44. | | 
42 9. Debt upon an obligation, upon condition to render to the plain- 
2008 K. c. ti ſuch a day in London, 100 cloaths as goed as were made in Wal. 
——Br. ton in the county of G. And per Catſby & Brian J. if the defendant 
Trials, . fays, that he delivered at the day 100 cloaths as good as were made at 
22E. 4. 3. W. it cannot+ be tried; for the delivery ſhall be at London, and 
S.C.—Br. London cannot try what cloaths are made at W. Per Choke ]. 
rg — the plea is good, prima facie; and after the plaintiff ſaid, that the 
cites S. C. ' defendant had not delivered any cloaths at London, prout, &c. Per 
+[ 113 ] Catiſby, now the replication has made the plea good, and ſo to 
iſſue. Br. Barre, pl. 88. cites 22 E. 4. 2. 
10. Treſpaſs of taking a ſhip at S. in the county of E. The defend- 
ant ſaid that F. var thereof poſſeſſed, and gave to the defendant at M. 
in the county of N. and he left it in the hands of F. that the plaintiff 
came and brought it to S. and there the defendant took it, &c. The 
- plaintiff replied, that before the taking and the gift made by J. as above 
the plaintiff var poſſeſſed at S. till J. took it and carried it to M. and 
gave it to the defendant, and the plaintiff retock it, and was poſſeſſed till 
the treſpaſs, & c. The defendant maintained the bar, abſque hoc, that 
the plaintiff any thing had before the gift made <1, 7. And ſo to iſſue, 
which is to be tried by both viſnes; and M. cannot join with an- 
other, by reaſon of their privilege, and S. only cannot take conu- 
ſance of a gift in another county, therefore day certain ſhall be al- 
leged by the defendant of his gift ; and ſo he did, and then it ſhall be 
tried by viſne of 5. Quod nota z and note that the day was omitted 
on purpoſe to have had viſne of both counties. Quod nota ;z and 
fo io that S. may take conuſance of property in another * 
| when 


when the day certain of the gift is put in; quod nota bene. Br. 
Viſne, pl. 65. cites 38 H. 6. 25. ö | 

11. In debt for rent upon a leaſe for years, made at D. in Eſſex of * J. 125. 
land in London, the action is brought in Eſſex. The defendant f 9 
pleads nen debet. The trial ſhall be from the vicinage of Dale in 


Eſſex. Jenk. 323. pl. 33. | 


(Do) Per Pais. In what County. In what 
ount 


Fol. 6 
y it ſhall be brought. Where the Writ i 


brought, and where not. 


[1. IF A. recovers againſt B. in cjectment in Durham, upon which Cro. J. "RY 
4 B. brings writ 4 error, in B. R. at Weſtminſter, and diſ- ff. 10. 


continues it; and after brings new writ of error there, quod coram _ | 


vobis reſidet, and aſſigns for error, that the ſaid A. at the time of the Ovxrx v. 
trial of the firſt action, was commorant, and within age, at Weſtminſter MozzTox, 
2 G . . . 4. E. but 

in Middleſex ; and that he ſued in the ſaid action by attorney ; and ,\ P.— 
upon the nonage, the parties are at iſſue. This ſhall be tried in Yelv. 211. 
Weſtminſter, and not in Durham, where the land lies, becauſe — 5 

the ejectment is not any real action, and inaſmuch as it is eſpe- 9g, v. 
cially alleged that he was within age, and commorant at Weſt- Mos rox, 


minſter, where the writ, to wit, the writ of error, is now pe - — 


brought. Tr. 11 Ja. B. R. between OR DR axD Mok Tox, not e 
adjudged. —Bulft. 
129. Paſch. 


9 Jac. S. C. and S. P. and the former judgment was reverſed. Brownl. 1 50. MzzzTox v. 
OR, S. C. accordingly.—— Hob. 138. pl. 189. Mox rox v. On px, but S. P. does not ap- 
pear. S. C. cited a Jo. 171. Mich. 33 Car. 2. B. R. per Curiam in caſe of Mog cAx v. 
VAavGHaAN, which was thus, viz. judgment in d ver in the ſeſſions at Brecknock, error was aſſigned, 
that he was under age, viz. of the age of 14 years, and appeared by attorney, and upon iflue of infra 
ætatem, the trial ⁊uas in A. where the tenant <vas commerant ; it was argued, that ſaying A. of ſuch a 
place was within age, is all one as if ſaid he was commorant in A. but it was anſwered, that this being a 


writ of error on a judgment in dower, whetber infant or not, is collateral to the title of the land, vin. 


dower ; that if the right of the land depends upon infancy, it muſt be tried where the land lies, but 
otherwiſe if the right be not, &c. and cites Fitzh. 63. & 1 Bulft. 120. 179. Ld. Ch. J. at firſt 
ſaid, that where infancy is alleged generally without a venue, it muſt be tried where the land lies, bur 
where a ſpecial venue is laid, it may be tried there. Jones took a difference, where the defendant 
pleads a releaſe, and the plaintiff replies, deins age, there it need not be tried where the land lies. 
And at laſt r&vlved per tot, Cur. that the trial was well enough; and a rule for the reverſal of the 
ficſt judgment in C. B. nifi, &c. 2 Show. 1 68, 169. pl. 162, Mich. 33 Car. 2. B. R. Morgan v. 
Vaughan. Raym. 456. S. C. accordingly. 2 Jo. 170. S8. C. accordingly; and that where 
nonage is pleaded as matter de bors, the trial need not be where the land lies; but where the title de- 


pends upon the nonage alleged, it is otherwiſe ; and cites Fitzh. tit. Viſne, 63. 39 H. 6. 49. 


Skin. 10. S. C. accordingly, | 
Es *[114] 

(R. a) Per Pais. Out of what County the Viſne - 

| ſhall come. Where the Writ is brought. 


Lr. A Man brings covenant in Southampton, and declares upon 
covenant made there. Defendant pleads a releaſe, in Suf- 


| ſex ; to which it is replied, that he who made the releaſe is an 


iclect: upon which the ifſue is. This ſhall be tried where the 
relcaſe is pleaded, and not where the action is brought. D. 1, 2. 
Ma. 112. 53. 

8 1 
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l. 8. e 2. If an iſſue be taken pen the ® name er condition of the 
S. C. — Per, it ſhall be tried in the county where the writ is brought. 
Tricks yer 21 E. 4. 8. For it may as well be known there. 44 Af. 10. 
als 99. N * . 1 . 1 . = 

4) 8 46 AT. 5. by Finchden. Co. Litt. 125. b.] 

S. O. | 
S. P. Br. Viſne, pl. ror. cites 35 H. 6. 31. — Br. Trials, pl. 117. cites S. C. 
Every plea concerning the perſon of the plaintiff, &c, ſhall be tried where the writ is brought. Cos 


Litt. 125. b. N 
Whether @ man be an eſquire or @ knight, ſhall be tried where the writ is brought, Br. Trials, pl. 6. 


cites 24 H. 6. 54. 
But Wideſlad ſaid, that where it was alleged in the qurit brought by Sir Richard Hank in the county 
Devon, that he vas made a knight at S. in the ccunty of Hertford, pending the writ, this was tried in 
county of Hertford, by great advice. Br. Trials, pl. 6. cites 34 H. 6. 54. But where de- 
fendant pleaded in abatement, quod ſuſcepie ordinem militarem, & jam miles exiſtit, upon demurrer 
it was held, that there needs no venue where he was dubbed; for any thing that concerns his perſon 
ſhall be tried where the action is laid. 1 Salk. 6. pl. 14. Hill. 2 Ann. B. R. Lett v. Mills. 
This was in an action of debt. 2 Ld. Raym. 1614. Hill. 2 Ann. S. C. by name of Nutt 
Vo XIills. i 
In aſſumpſit the defendant pleaded miſnoſmer in abatement; whereupon the plaintiff Eemurred, be- 
cauſe the defendant had laid no venue; but the Court heid, that there need not in this caſe, becauſe 
it is a plea concerning the per ſon, ard ſo muſt be tried where the action is brought. 12 Mod. 195. 


Trin. T0 W. To B. Ro Williams V, Drury. : 


Matters touching che perſon, as privilige of atterney, ſhall be tried where the writ is brought. 2 Ld. 


2 Salk, 545 pl. 8. S. C. 20 — 


Ravm. Rep. 1172, 1173. Trin. 4 Ann. Scawena v. Garret. 


* [3. As in debt in M. againſt A. of D. in the county of C. knight, 
#4 and it is pleaded, that he is gentleman and not hnight, it ſhall 
Se where a be tried where the writ is brought. 21 E. 4. 8. 12 H. 6. 5. 
man was Contra, 5 E. 4. 2. Per Curiam.] | 

entiowed in | 

debr in Londor, ly name ef J. S. of D. in the ceunty of H. yerman, ard came upon cap. utley. and ſaid 
that the day of the writ be was gentleman and nit yeoman; and the king e contra, and ſo to iſſue, and 
pais was of London, and not of the county of H. for this amounts to a miſno/mer, which more conveni- 
ently ſhall be tried where the writ is brought. Br. Viſne, pl. 99. cites 1 E. 4. 23. 

So in debt in Middleſex again J. S. of Lender, ycomar, the defendant ſaid, that be zwar draper and re: 
geoman, judgment of the writ. And the opinion of the Court was, that it ſhall be tried by vine of 
Londen where be inbabirs, and not by Middleſex where the writ is brought; by which venire facias iſſued 
to the ſheritf of London, and yet mi/nojmer ſhall be tried where the writ is brought. Br. Viſne, pl. 8 5. 
cites 5 E. 4. 2. ö 
+[ 115 ] 15 3 | 
1 Br.Viſne, [g. The abbot in M. brought action in other county, and 


1 defendant ſays, that he is not abba! ; it ſhall be tried where the 
that it hal writ is + brought. 21 E. 4. 8. For it is his name. 12 H. 6. 5. 


not be tried and fo is E. 3. 29. b. of the maſter of L. 

— 6 wen + 43 E. 3. 29 after of L. J 

county in which the capital houſe of St. L. es. Quod nota. Br. Trials, pl. 11. eites S. C. 
8. P. Br. Vine, pl. 52. cites 21 H. 6. 4. | 


Br, Trial, [y. So if defendant ſays that the abby, who is plaintiff, is 


pl. | ug — depoſed in other county, and he himſelf choſen abbot, this ſhall be tried 


| jt fall be Where the writ is brought. 8 H. 6. 3.] 


tried where 
the writ is brought, by the ſtatute of 9 E. 3. cap. 4. 


Br, Vifne, T6. In debt upon obligation in one county, dgſendant ſays that he 
e GS made it within age in other county. And plaintiff ſays, that it 
was made where he has counted by defendant of full age, priſt; 
& alii e contra; this ſhall be tricd wacre the writ is brought. 


3 H. 6. 40. | | 
2 — 7. 


7. But in debt in one county, upon obligation dated in other 

county, and the iſſue is whether he was within age at the making, or 

of full age,; this ſhall be tried where the obligation bears date, 

and not where the writ is brought. 17 E. 3. 13.] 

8. If an iſſue be feme or not feme, covert or not covert, it 

ſhall be tried where the writ is broug] H.6. 5 A nw 
all be tried where the writ is brought. 12 H. 6. 5.] 


Debt upin an obligation again}? a feme, who pleaded eſporſals at D. in another county, and that ſhe was 
covert baren at the time, &c. And per Cur. the ſpall not allege the place of epo ſalt, but ſhall lay gene- 
rally that covert, &c. Sf an infant ; for it thall be tried where the writ is brought, and not where 
the eipoula's or where the obligation is ſuppoſed to be made. Br. Viſne, pl. 58. Cites 15 E. 4. 32.2. 


Br. T:ials, pl. 49. cites S. C. 


C9. If the iſſue be whether J. S. was within age, at the time of If defendant 
the making of a deed, this ſhall be tried where the writ is brought, ge 2 
though his birth be alleged in other county; for it may as well the plans 


be known there. 44 Aff. 10. ] replies that 


: he was 2oith- 
in age, there it need not be tried where the land lies; per Jones J. 2 Show. 169. in caſe of Morgan 
Yo Vaughan, ; 


[10. In aff/e, if it be pleaded that parcel of the tenements are in 
s:her county, it ſhall be tried where the writ is brought. 
46 E. 3. 7. 46 Atl. 5.] | | | 
(11. In affi/e if the iſſue be whether J. S. was a monk profeſſed 
in the abbey of T. in other county, at the time of making a deed, it 
ſhall be tried where the writ is brought; for the time may be 
as well known there as in the other county. 44 Aff. 10. ad- 
judged. But Quere.] | 
| [12. Count or not count, ſhall be tried where the writ is See (c. 2) 
brought (admitting that it ought not to be tried by record as it b. 15. 


ought). 12 H. 6. 5.] 


[13. So Enight or not knight, ſhall be tried where the writ is * Mifprint- 


brought. 18 H 6. 5.] | | rn 12 H. 
[14. Where an iſſue is tried up9n a point which ſoould be tried TY per 
by bebe counties, and the one cannet join with the other, it ſhall be . 
tried where the writ is brought. 21 E. 4. 8. b.] S. C.—See 
| | (P. A. 2). 
5. If iſſue be, whether J. 8. was within age at the time of In qa 

e viine 


making of a deed which bears dale in another county than where the u ade 
writ is brought, and it is alleged that he was born awhere the writ is from both 


. brought, it ſhall be tried there. Contra, 3 E. 3. Account, 130.] — oc 


But Brooke ſays, he wonders that it had not been only where the birth was alleged. Br. Viſne, pl. 39- 
| Cites 36 E. 3. 17+ but it thould be (38) according to the other editions. 


16. In account as receiver, defendant ſays that he was within {| 116 ] 
age at the time of the receipt, and that he was born in other county, Br. Viſne, 
and the iſſue is, whether he was within age at the time of the re- P's 44: * 
ceipt; this ſhall be tried where the writ is brought, and the re- 
ceipt aſſigned; for there the country may well know whether he 
was within age at the time of the receipt. 21 E. 3. 8.] 

{17. In a writ of forfeiture of marriage in one county, if the See (S. a) 
defendant ſays that he was of ul age at the time gf the tender, ”— 33 
| Thai 
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forfeiture of har the tender was in other county ; this ſhall be tried where the 
Ball Writ is brought. 39 AM. 18.] | | 


drought where the land is; for the writ ſuppoſes an intruſion into the land. 7 Rep. 3. a. in Butwszx's 
ale, lays, that with this agrees 22 R. 2. tit. Brief, 937. & 38 H. 6. 15. a. | 


(18. If A. by the name of A. of the county of Hants, bringe 
ſeire facias upon a recognizance acknowledged in Chancery in the 
county of Middleſex, and defendant pleads that plaintiff is a- 
awed by the name of A. in the county of Cheſter, to which he re- 
lies that he is not na & eadem perſona, this ſhall be tried in 
Middleſex, where the writ is brought. H. 11 Ja. B. R. between 

Woop axp Hur adjudged per Curiam.) 
Br. Viſne, [19. If a birth be alleged during the eſpouſals in other county, and 
1 the other ſays that he was born before the eſpouſals where the writ 
In treſpaſs is brought, it ſhall be tried where the writ is brought. 42 E. 3. 8.) 
TEE N. was born within the eſpouſals er without 3 and it was tried per pais of the viſne of H. 
where the writ was brought, by reaſon of the taxation of damages. Br, Trials, pl. 32. cites 


E. 3. 5 | : 
; Baſiardy ſhall be tried per pais where the writ is brought, or it is to be tried by certificate of the bi- 


ſhop. Br. Trials, pl. 6. cites 34 H. 6. 54. per Moyle. 


When aa [20. In debt upon a leaſe of land in other county, if defendant ſays 
— that he did not leaſe, his ſhall be tried where the writ is brought. 
N37 conceſſit, 11 H. 4. 40. b. 

it ſhall be | 

tried where the land is; but if a /caſe is in queſtion, and non concefſit is pleaded to it, it ſhall be tried 
where the leaſe was made; rcfolved. Godb. 233. pl. 322. Mich. 11 Jac. C. B. Bagnall v. 
Ports, 


(ar. In writ of dower of a mill in Eſſex, if the defendant ſays 
that the mill is in Middleſex, and the plaintiff replies that it is in 
Eſſex, as ſhe has counted, this ſhall be tried in Efiex, where the 
writ is brought. 26 E. 3. 68. adjudged.) | 

22. In replevin, the iſſue was, if the teſtator of the defendant had 
any thing in a ſhip with the tackling, at the time of his death, and 
the defendant ſaid, that the teflator died at D. and prayed pais there. 
Per Thirn. wherever the teſtator died, the property of the goods 
are in him in the place where the goods are, and therefore viſne 
ſhall be where the writ is brought, and where the taking was; 
quod non negatur, quod nota bene. Br. Viſne, pl. 109. cites 
11 H. 4. 13. 

23. 3 is, that where a deed bears date where writ of the 
king does not run, and is pleaded here, this ſhall be tried where the 
writ is brought by the Hatute 1 H. 3. Br. Cinque Ports, pl. 8. 
cites 19 H. 6. 12. 2 

24. Debt by A. B. and J. D. upon an obligation, the deſendant 

| pleaded non e factum, and at the niſi prius in London, the defendant 
ſaid, that J. D. one of the plaintiffs is dead, after the laſt continuance, 
judgment of the writ ; upon which the parties were adjourned, and at 
the day in Bank it was indorſed upon the record of niſi prins, and day 
given over, at which day J. D. in whom death was alleged, appeared 
in proper p& ſon, and demanded judgment if the defendant fhall be received 
fo fay that he is dead. And it was touched, that / Se had not ap- 
; 11 peared 


* 


= wr 


r 


peared in court before, in perſon or by attorney, and the defendant 
avould aver that he was not the ſame perſon who was plaintiff ; this 
ſhall be tried where the writ 1s brought, and not where the death 
was alleged; quære. Br. Trials, pl. 110. cites 34 H. 6. 45. 
25. Where the place ig alleged in writ or pleading, and it is not 
faid in what county the place ts, it ſhall be intended in the county 
where the action is brought, and therefore ſhall be tried there. Br. 
Lieu, pl. 5. cites 34 H. 6. 50. 
26. As in ſcire facias, in Norfolk, againſt L. B. warden of fuch S. P. For 
a hall in Cambridge, and the ſcholars of the ſame, and * did not ſay 3 


i : y J miſnomer in 

in Cambridge in the county of Cambridge, and therefore per Cur. it fea. Br. 
Hall be tried in Norfolk, whether L. B. was warden or not ; quod Cor mo 
nota. Br. Lieu, pl. 5. cites 34 H. 6. 50. | 2 3 * 

3. 20. S. P. Br. Vitne, pl. 7. eites 34 H. 6. 49. And fo of wiſnoſmer of proper name, 6c. and 
of additions, as yeoman, gentleman, eſquire, knight, &c. and ot baſtardy. 

» Pecauſe the writ did not ſay in Cambridge in the county of Cambridge, therefore it ſhall be in- 
tended that this Cambridge is in the county where the writ is brought, and therefore clear; quod nota. 
Br. Trial, pl. 6. cites 34 f. 6. 54. Orheraviſc, if he had ſaid London, York, or ſuch like, 
which are 4nown to be ccuntics in themſelves. Ibid. -—— By which the atber ſaid that the univerfiy 
of Cambridge is in the county of Cambridge, and prayed pais there, et non allocatur ; for then the at 
iſſue ſhall be altered, if the plaintiff traverſes it, as he may if he wiil, and therefore was not ſuffered. 


| Ibid, | 


27. In debt againſ? executors, if they are at iſue upon ne unques Br. Tri e, 


executor ne unques adminiſtered as executor ; this ſhall be tried pl- 111. cites 


where the writ is brought. Br. Viſne, pl. 101. cites 35 H. 6. 31. 

28. In debt againſt executors, the one pleaded miſnomer, and the 
action was brought in the county of C. and the defendant was named of 
London. And the beſt opinion was, that it ſhall be tried where 
the writ is brought. Br. Trials, pl. 97. cites 5 E. 4. 55. 

29. If it be pleaded that J. S. was poſſeſſed of ſuch goods, &Cc. or if 
releaſe, arbitrement, or ſuch like, be pleaded, and expreſſes no place 
certain where, &c. there the viſne ſhall come where the writ is 
brought; for they ſhall be intended to be there. Br. Viſne, pl. 114. 
cites 1 E. 5. 3. | 

30. In 25 0b if the defendant ſays that he himſelf was poſſeſſed, and Br. Bar, p'. 


70. Cites 


delivered them to W. who delivered them to the plaintiff, and he retook 8. C. 


them, & c. there he need not to ſhew at what place he was poſſeſ- 
ſed; and if it be traverſed, viſne ſhall come where the writ is 
brought. Per Juſticiarios. Nota. Br. Viſne, pl. 79. cites 
4 H.. „ 
; ws, The defendant committed adultery with a woman in Southwark Ibid. the 
where they both dwelt ; ſhe went from her baron to Ratcliff in Mid- ſay rt 
dleſex and tarried there a day and a night, and then went to the lege: and 
defendant, who conveyed her from thence to K ichmend in Surry, The _ teveral 
plaintiff brought an action of freſpaſt in London, de uxore rapta & ee, * 
abducta cum bonis viri. Dyer doubted whether upon this evi- nion that the 
dence the defendant could be ſound guilty in London; but the _ __ 
jury found him guilty generally, and gave the huſband 3ool. Inden. 
damages, D. 256. b. pl. 10. Mich. 8 & 9 Eliz. Anon. 
32. The condition of a bond was 7o pay 20l. 7o the plaintiff, at 

his houſe in S. in Kent. The defendant pleaded payment at the day, 

c. ſecundum fermam & effefium inderſamenti pradicti. Ihe iflue 
Vor. XXI. | K | was 
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Trial. 


was tried at H. and judgment for the plaintiff. It was aſſigned 
for error, that this was tried-at H. and not at S. in Kent. But 
the judgment was affirmed ; for wwhen a thing iſſuable is alleged, and 
429 Ao it ſhall be tried where the action is brought. And the words 
| (ſecundum formam, &c.) refer only to the time, and not to the 
place; for the place is not material, payment being made to the 
obligee himſelf. And it does not appear but S. in Kent may be 
within the juriſdiction of H. it nat being /aid in the county of Kent, 
but at 8. in Kent; and there may be /uch a place called Kent in H. 
Judgment was athrmed. Cro. E. 105. pl. 15. Trin. 30 Eliz. 
B. R. New's cafe. | | 
33. W. covenanted in Middleſex to inſtruct D. his apprentice in 
fuch a trade; and for not inſtructing him D. brought covenant, and 
laid it in Middleſex. The defendant pleaded that the plaintiff depart- 
ed out of his ſervice in London. And upon demurrer it was in//ted 
for the defendant that the venue ought to be from London where 
the departure was, and the rather becauſe the cauſe action in 
Middleſex was admitted by demurrer ; and ſo no cauſe of iflue there. 
Judgment was given for the plaintiff, that the action ſhould not 
be removed. And Glyn Ch. J. ſaid that it is a maxim that in 
perſonal and tranfitory caſes the plaintiff may lay his action in 
what county he will, but that in this caſe, they ought to take a 
writ of inquiry to tax damages in Middleſex. 2 Sid. 60. Hill. 
1657. and Mich. 1658. Dickfon v. Williams. 


Holt Ch. J. 1 Salk. 2. pl. 5. Paſch. 1 Ann. B. R. in caſe of 
Welt v. Sutton. | 


— (S. a) Trials per Pais. Out of what County the 
eee Viſne ſhall come. In other County than where the 


Lr. FF writ of d:wwer be brought in one county, and not accoupled 

is pleaded, and the efpouſals are alleged in other county; this 

ſhall be tried there where the eſpouſals were [alleged. ] 40 E. 3.43.] 

Br. Vifne, [2. In ſcire facias out of a fine, if a birth be alleged during the e- 
pl. 6 £3 powfals in other county, and the other ſays that he was born before the 
: eſpouſals, it ſhall be tried where the birth is alleged. 42 E. 3. 8.7] 
. [3- But if the other ſays that it was before the eſpouſals CI in the 


5. e. — county] where the ⁊urit is brought, it ſhall be tried there. 42 E. 3. 8.) 
See (R. a} pl- 19» > = To 


Br. Vine, [A. If adminiſtrator brings action, and defendant fays teſtaton died 
* in other county, and there made himſelf executor, it ſhall not be tried 
thus, viz. Where the writ is brought, but in the other county. 44 E. 3. 16.) 
in debt | 

agairft adminifrater in the county of 8. he pleaded to the writ, that the teſtator made him executor, and 
ed in the county of N. And plaintiff ſaid that le died inreftate, and vitns was of the county of N. 
and not wizre the writ was brought. But it was not greatly argueds | 


[5. In 


34. Where alienee is pleaded in abatement, it is triable where 
the writ is brought; otherwiſe where it is pleaded in bar. Per 


Writ is brought. | 5 


I ol % > «- 
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Cg. In detinue upon bailment in one county, defendant pleads a Pr. Viſne, 


e - - - : I. 24. cites 
bailment in another county, as a gage, and the iſſue is that it was not 5. C. 


bailed as a gage, it ſhall be tried in the county where it was [ſup- (H. a. 2) 
poſed to be] delivered as gage. 46 E. 3. 30. b.] pl. 4. 
[6. In treſpaſs, if defendant juſtifies by command of J. S. in other Br. Viſne, 


county, and the command traverſed, it thall be tried in the county 8 


where the command was. 14 H. 4. 32. b.] was treſpaſs 
| of taking of 
a ſervant in the county of E. The defendant ju?) fied, inaſmuch as the anceſtir of the ſervant beld «of A. 
bis maſter certain land in chivalry, and died, the ſrvant of his maſter within age, by which his maſter 
commanded him at S. in another county to take him; by which be took bim at D. in the county of E. 
where the | ny makes bis plaint, prout ei bene licuit, The plaintiff ſaid d- ſon tort demeſne, abſque 
hec that the _ commande; and alleged e contra. And per Thirn. the viſne ſhall be where the 

commandment was. Quod nota, &c. a 

But where the defendant in treſpaſs juſti ed ly commandment of bis maſter, and did nat allege place of 
the commandment ; and the plaintiff ſzid that de ſon tourt dem ſue, ab que bc that be commanded ; there 
* by ſeveral, che viſne ſhal be where the writ is brougnt, beczuſe no ſuch place of commandment is 
alleged. And by others, the defendant may ſay by rejoinder that he commanded him at ſugh a place, 
& de hoc, &c. Br. Viſne, pl. 4. cites 33 H. 6. 41. 
| *[ 119 ] 
[/. If arbitrement made in other county be pleaded in bar of a trefſ- + Br. Vitae, 
paſs, it ſhall be tried where the arbitrement is alleged. 13 H. 4. 3. 5 C. © 

7. b. 7 7 H. 6. 43» b.] | M g In treſpate 
the deferd- 
ent pleaded award at W. in the county of M. to pay 10s. which he has paid, the plaintiff plea 
award made by the ſame arbitrators before at D. in the county of C. to pay 10s. and a horſe; and he 
has not paid the horſe. And the other maintained tbe bar, abſaue bac that they made ſuch awward in the 
county of C. as he bas alleged before the award made at W. priſt; and the others e contra, Per 
Newton, now the viſne ſhall be of both counties, ad quod nemo reſpondit. Br. Viſne, pl. 57. cites 
22 H. 6. 52. | 


Ts. In debt in London againſt J. S. of D. in Eſer, if defendant Trias per 
lays that he was converſant at S. in Eſſex at the time of the ꝛurit pur- 8 127 - 
chaſed, and not at D. this ſhall be tried in Eſſex, and not where the S. c. 
writ is brought; for none can know where he dwells ſo well as 

the county of Efſex. 12 H. 6. 5.] . 


(Y. In a quare impedit for refuſing his preſentee, if the defendant, Br. Quare 
who is the ordinary, pleads that he examined him in other county, and rt; peg 


there found him not able, for which he refuſed him, upon which S. &._. 


they are at iſſue, whether able or not, the preſentee being dead, it ſhall OR : 
. . I 


be tried where the examination is alleged. 39 E. 3. 2. ad- . C. 
judged.] | The Court 

| | being affe 
by men learned in the ecclefiaftical lawv, may inſtruct the jury as well in that law as is uſually done in the 
common law, 2 Inſt. 632. Show. Parl. Caſes, 91. 


[10. If the death of one be alleged in other county than where the o_ == . 


writ is brought, it ſhall be tried there, and not where the writ is s S. C. 


brought, I9 H. 6. 4. b.] Pr. 
| Viſne, pl. 
47. cites S. C. which was in treſpaſs againſt F. and N. F. ſaid that N. vas dead the day of the 
writ purchaſed ; judgment of the writ. The plaintiff ſaid that alive the day of the writ, &. and nit 
dead, and prayed pais where the writ is brought. The «ther (aid that he died at L. and prayed pais 
there, and had it. And fo ſee the place come in in the rejoinder, and not before. ; | 
In aſſjſe a deed of feoffment, with wvarran:y of the part of the plaintiff, avas pleaded in bar. The plain- 
tiff ſaid that bis futher wes alive at D. in the ſame county. The tenant ſaid that be dicd at S. in anotber 
county, And it was tried by aflife by award, upon adjournment into C. B. by the opinion of all cu- 
ices. Br. Viſne, pl. 70. cites 11 Afi, 18, ; 

But in præc pe quod reddat of land in ibe county of D. ogainſt tene, the one ſaid that the other is 4. 

at S. in the ſame caunty ; judgment of the writ, The An jars thet be 3s alive ot P. And pit 
K 2 Hank. 
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119 Trial. 


Hank. viſne hall de where the land is; for there is the better conuſance if he be dead or alive; 
multi concordaverunt. Er. Viſne, pl. 91. cites 2 H. 4. 7. 

In debe by J. executer of the teſtament of R. L. the defendant pleaded that R. made this F. and one H. 
Bu executors, and died, which H. is in full life at N. in the county of E. not named in the writ; judge 
ment of the writ. The plaintif replied tbat H. died ſuch a day, and this in the par if of Saint M. 
in Londen, before the worit purchifſea; and no plea without traverſing the life of H. &c by which he 
traverſed accordingly, and pais was arvarded of London ewhere the death war alleged, becauſe it is more 
certain than life. And by others, it ſhould have been of both counties, if London could join with ano- 
ther county. But by the reporter, viſne ſhall be of V. where tbe abſue hoc is; for the abſque be ts 
always made the iſſue. Br. Viine, pl. 68. cites 39 H. 6. 49. : eons 


Br, Viſas, [IT. In debt for arrearages of account before auditors in the county 
; pl 2 3 of London, if defendant pleads that he diſcharged the auditors in ether 
Br. Con- county, before this accaunt, it ſhall be tried where it is alleged. 


ps Frog 19 H. 6. 36.] FEY . 
pl. 16. cites S. C. 


Br. Viſme, T12. But if the other conf:ſſes it, but that after this diſcharge he prayed 
oh the auditors to hear the account [* in the county of London +, which 
adds as in they did, and found the ſame arrearages, &c.] if ifſue be upon 
the? crot- this, it ſhall be tried where the writ is brought. 19 H. 6. 36.] 


che. | 
Br. Confeſs and Avoid, pl. 16. cites S. C. and adds, and ſo ſee that where the viſne ſhall be from one 


cuunty by the bar, it ſhall now be in the other county by the replication. Quod nota, 


I 20 : 

7 J (13. In replevin, if tender of homage be alleged in other county than 
where the writ is brought, it ſhall be tried where it is alleged; for 
it cannot be found by an inqueſt out of the county where it was 
tendered. 21 E. 3. 11. b. adjudged. 39 Aſſ. 18. 

Zee (R. a) [14. So in forfeiture of marriage, if a tender alleged in a foreign 

Nee bat county be traverſed, it thall be tried there. 14 E. 3. Action upon 

ball be the Statute, 17. adjudged.) 

* tender ww made by the guardian to the heir. Br. Lieu, pl. 80. cites 14 E. 3. and Fitzh. 


Vilne, 4+ 


15, Declaration that the defendant ex malitia ſua, apud S. in com. 
Norfolk, procuravit informationem perjurii exhiberi againſt the plaintif,. 


apud Weſtminſter in com. Middleſex. Upon not guilty it was tried 
at Norfolk aſſizes, and verdict for the plaintiff. It was moved in 
arreſt of judgment, zhat the venue was ill, becauſe there was m- 
thing of the procurement, or of the exhibition of the information in 
Norfolk, but all in Middleſex. But the Court was of opinion, that 
this was but an action of one continued tort, and is all one with 
BuLweER's caſe ; for the procuring of the information is but the pro- 
ſecution of the malice. And it cannot be intended that the malice 
and the procurement could be in feveral places; and therefore it 
may be laid in the one county or the other. And for theſe reaſons 
the plaintiff had his judgment, Ld, Raym. Rep. 105, 106. Mich. 
8 W. 3. Philip v. Ketiſon. 


r 4 mn Aitw, 


& 
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8. a. 2) In what Caſes the Viſne ſhall come out of 
other County than where the Writ is brought. 
Ex afſenju Partium. 


I. FT RESFASS againſt 2, the one ſaid that the plaintiff is his vil» 

lein regardant to his manor of D. in anther caunty; judge 
ment if he ſhall be anſwered. And the other juſtified for coming in 
aid of him, and pais awarded of a foreign county, ex aſſenſu partium ; 
and they taxed the damages, and a good judgment, notwithſtand- 
ing it be a foreign county, Br. Damages, pl. 28. cites 44 E. 3. 6. 
and Lib. Aſſ. 4. 

2. Conſent cannot take away the natural and eſſential viſne. -— 283. by 
Jenk. 310, pl. 89. cites 11 Eliz. Dyer, 284. Croutch's caſe, and v4. he 
27 H. 8. 15. and 44 E. 3. 6. v. Crouch. 

3. In caſe for ſhopping a way in the city of Canterbury, leading from 
ſuch a ſtreet to ſuch a ſtreet, the defendant pleaded not guilty. 

A viſne was awarded from W. in the county of Kent, by affent of the 

parties, (in regard the cauſe concerned all the inhabitants of Can- 
terbury,) and it was found for the plaintiff, It was moved in ar- 
reſt of judgment to be a miſ-trial, becaufe it ought to have becn 
by a viſne of Canterbury; and cited 21 E. 4. 31. D. 299. But 
the Court held it well enough, becauſe it was by gent of the parties 
entered of record. Et conſenſus tollit errorem ; and cited 44 E. 3. 6. 

44 AM. 4. D. 367. And Fenner cited the Lord CRoMwWEIL's 
caſe to be adjudged, that an iſſue tried by another jury than it 121 J 
ought to be, yet being by aſſent, is well enough. Cre. E. 664. | 
pl. 14. Paſch. 41 Eliz. C. B. Fineux v. Hovenden. 

4. In debt upon an obligation, for payment of 311. tos. at Coventry, Roll. Rep. 
iſſue was taken that the money was paid at Coventry, And yet by 3 
conſent of the parties, and paper rule of Court, the iſſue was tried v. Cacw, 
at London, and found for the plaintiff, and judgment given. A S. C. re- 
writ of error was brought in the Exchequer-chamber, and the beste ig. 
Ju} reverſed; for conſent of parties may not change the law. dces not 


ob. 5. pl. 11. Crowv. Edwards. "  _—_— 


that the trial was by confent, it is erroneous, notwithſtanding the party had, in a manner, conteſſeu it by 
demurrer ; and judgment was reverſed. enk. 310. pl. 899 

In ejeftment for lands in the county of Clare in Ireland, upon not guilty pleaded iſſue was joined, and the 
entry upon the roll was thus, Et ſuper boc pro indifferenti triatione, &. Partes pres. ex unanimi con- 
ſenſu ecrum & cencili & attorn. &. petunt breve dimini regis vice com. Corke dirigend. de wenire facias, 
c. & quia widetur curiæ hic gud petitio illa eft rationi cenjuna ide precept” eft vic. Corke, &c. gued ve- 
nire faciat, &c. ducdecim, &c. de corpore com. ſui per quos, &c. Whereupon @ trial wvas tad in Corky 
and judgment tor the plaintiff. A writ of error was brought in B. R. The queſtion was, whether con- 
ſent cen make this trial had in a foreign county good; contrary to CR] AND EDwards's caſe, 
Hob. 5. And reſolved by all, that the trial was well had; and they ſaid that in Crow and Foward's 
caſe, the conſent was not entered on record, as it is in this caſe. And ſo judgment was affirmed. 
Raym. 372. Trin. 32 Car. 2. F. R. Viſcount Clare v. Linch. S. P. And the caſe of Crow v. 
Edwards being cited, it was obſerved that theie the conſent of the parties was only entered on a paper 
rule of the Court, and therefore not allowed. 2 Jo. 199. Paſch. 34 Car. 2. B. R. Devorea and De- 
voren v. Walcott. | | | | 


5. Where the i ue is local, the venire facias cannot be by con- 
ſent; per Cur. Sid. 339. pl. 2. Mich. 19 Car. 2. B. R. in caſe 


of Kighly v. Buckley. 


121 _ Trial, 


- (. a) Trial per Pais. Out of what County the 
—.— Viine ſhall come. In what Caſes where the Land 


is, being inforced by other Matter. Where the 
Land is, and not where the] Writ [is]. 


Trials per [I. IN debt upon obligation in one county, to perform covenants in a 


77 ] leaſe, and the land and payments were in another county, it ſhall 
58. C. cites be tried where the land and payments were. 44 E. 3. 42.] 
2 Le. 146, | 
147. pl. 187. C. B. Mich. 30 Eliz. in cafe of Cox v v. BzverinpGe, which caſe was thus, viz. the 
Plaixtiff at Northampton lea ed lands in the county of Cambridge, rendering rent. Leſſee gave a vond to the 
plaiatitf, for payment of the ſaid rent. The plaintiff brought debt on the band in the county of Northamp- 
ten. The defendant pleaded payment of the rent, without ſhewving the p/ace of payment; and ſo to 
iche, and found for the plain'iff in the county of N. It was moved that the iſſue was miſ-tried ; 
for here the payment of the rent being pleaded, without ſhewing the place where, it ſhall be intended 
that it was paid upon the land, which is in the county of Cambridge, and Ander ſon held accordingly ; 
but Rhodes an! Windham contra; for it does not appear that the iſſue is miſ-tried, becauſe no place 
of payment is pleaded ; and it might be for any thing ſhewed, that the payment was in the county of N. 
3 Le. 216. pl. 287. S. C. in the ſame words. Cro. E. 116. pl. 18. Beveridge v. Coney, 
S. C. in B. R. upon a writ of error ; but the judgment was affirmed ; for though the bar was ill, no 
place of payment being alleged, yet that is made good by the verdict; for payment in one place is pay- 
ment in all places. S. C. cited Goldſb. 180. pl. 113. Arg. in caſe of WAL TE v. WALTER; 
and {aid by Gawdy J. to be a good caſe. 


+l 122 ] 
Br. Viſne, 2. In debt upon leaſe in one county, and the payment of the rent upon 
pl e dche leaſe limited there alſo, but the land was in other county, 4 and the 
Trials per payment was upon the land, it ſhall be tried where the land and pay- 
Pais, 104. ment were; for he was bound to pay it there upon diſtreſs. 
(215+) 44 E. 3. 42. b.] | | | 
8 . [3- But the trial ſhould be where the writ is brought, F the pay- 
(ert.) ment had not been alleged where the land is. 44 E. 3. 42. b.] 

See the note to pl. 1. | 
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LA. In debt upon obligation in London, whereof the condition is, to 
pay all the arrearages, of ſuch lands in C. in Eſſex, if the iſſue between 
them be -whether defendant holds the land by 105. or 55. rent, it 
ſhall be tried in Eſſex where the land is. 20 H. 6. 32.] 

[5. Otherwiſe-if they agree of the tenure, and are at iſſue upon the 
payment, and no place alleged of the payment, there it ſhall be tried in 
London. 20 H. 6. 32. | | 

Oro. E. 175. [G. In a writ of entry ſur diſſeiſin, for land lying in the county of H. it 
1 3 the plaintiff delivers the aurit of ſummons to the ſheriff of H. in London, 
does not and after the ſheriff does ſummon the defendant upon the Jand, 
appear.— and after dees not return the wwrit, for which action upon the caſe 
1 „ ig brought againſt him in London, where the writ was delivered 
and S. P. to him, and the defendant pleads that he did not ſummon him, &c. 
held accord- upon which they are at iſſue, this may be tried in London where 
1h. the writ is brought. H. 32 El. B. R. between MarsnE anD 
ASTRY, adjudged.] 
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Mere Land and Mrit. 


7. If delt be brought for rent upon leaſe for years, and the adtian Br. Viſne, 
:s brought where the land is, but the deed of leaſe bears date in other 3 ee 
county, the trial ſhall be where the land and writ is brought. Trials per 
45 E. 3. 8. b. The iſſue being whether the leſſor had a conditional Pais, 104. 
ate, and fo a lawful eviction.] | (116.) 


[8. In afſie of land in the county of D. if tenant ſays that the land Br. Trials, 


is in the county of C. it ſhall be tried by the aſſiſe, and not by both tw 
counties. 7 H. 4. 30. b. Quere.) it ſhall be 
| tried by the 


county where the aſſiſe is brought; per Skrene & Hulls J, which was not denied. 


Fg. In raviſhment of ward, if plaintiff and defendant claim to Br. Viſne, 
have him in ward, by reaſon of land lying in the ſame county ber 
where the writ is brought, whereof part is held of one, as of (O. a) pl. 3, 
his hundred which is in other county, and the other is held of the 4. 5- C. 
the other, as of his manor in another county, and the iſſue is 
whether the ward holds by oꝛvelty, or by eigne feoffment to cne of them, 
this ſhall be tried where the land is, and writ is brought only, 
becauſe the land is the cauſe of the owelty or eigne feoffment. 

10 H. 6. 19.] | 


10. In an action, if a releaſe of the plaintiff be p/eaded in bar dated v 658 


* evhere the land lies, though the plaintiff fays that he was born in 1 


ether county, and is of full age, yet it ſhall be tried where the land is, The plaia- 
and deed bore date. 24 E. 3. 36. b. adjudged.] UE ſaid, 


| | thar he was 
wvithin age at the time of the making ; and iſſue upon it; and then ſaid, that he was born in the county 
of E. yet the deed bearing date in the county of N. and the lands lying there, the trial ſhall be by the 
county of N. 24 E. 3. 36. b. 


Il. Quare impedit by the king. The defendant pleaded a grant of 
the advowſen by the predeceſſor of him by whom the king claimed ; and 
the king /aid, that he did not grant by the deed, and fo to iſſue; and 
it was doubted if viſne ſhall be where the deed bore date, or where the 
church is, becauſe the deed is not denied. Quære. Br. Viſne, 
pl. 13. cites 43 E. 3. 1.) : 
12. Covenant upon indenture of demiſe of the refory of Stoken- [ 123 
church in the county of Oxford, with covenant that he had good au- 
thority and power to demiſe, and he alleged the indenture made at 


London, and the venire facias iſſued to the ſheriff of Oxford. And 


error aſſigned in this; but the judgment was affirmed, becauſe good 
of the county where the land lies. Mo. 710. pl. 995. Paſch. 


38 Eliz. Englith v. Bower. | 


13. In account brought againlt B. in the county of C. as bailif of the _ 3 2. 
plaintiff*s manor in the county of C. and alſo to another manor in C ok 


the county of 8. And judgment to account, and found in arrear- but fays the 
ages, and judgment given. The judgment was reverſed, becauſe Jviices did 


it c have been tried at the ber by ſeveral venire facias's directed to his — 


_ the ſeveral ſheriffs and reſolved that it was a mit-trial, and not 


aided by 21 Jac. cap. 13. Hutt. 111. Wilſon v. Briggs. 
14. Aſumgꝑſit, for that the defendant was ſeiſed 21 May 1631, in 
= k 4 tec, 


_ Trial. 

| fee, of lands in C. in the county of K. and in conſideration of 500, 
adtunc & ibidem, ( viz. ) apud London in parochia, &c. promiſed to 
aſſure the ſame, &c. Upon non aſſumpſit pleaded, the trial was 
in London. It was objected to be a miſ-trial, and ought to have 
been in K. where the land lies, and where by the adtunc & ibidem 
the promiſe is, and that the venue cannot be altered. And of 
this opinion was all the Court, and that the (viz.) is idle, and may 
not alter it; whereupon a ve. fa. de novo was awarded. Cro. 
Car. 284. pl. 28. Mich. 8 Car. B. R. Delves v. Clarke. 

15. Action on the caſe was brought in Middleſex for forging and 
contriving a will, and the land which is compriſed in it lies in Suffolk, 
and the will being affirmed twice upon trial in an ejectione firmæ, 
they endeavoured this way to diſprove it. Jones moved to change 
the venue to Suffolk; and reſolved it ſhall be altered. And the 
Court ſeemed to diſcountenance fuch action. Raym. 33. Mich. 

| 13 Car. 2. B. R. French v. Kent. 
Raym. 85. 16. Covenant was brought in Hampſhire, and the breach aſſigned 
_ - 2 for not repairing an houſe in Beriſbire. Iſue was joined upon non in- 
den 4 held fregit conventionem, and verdict for the plaintiff in Hampſhire. All 
for the the Court, præter Windham, held this a miſ-trial; for this was a 
1 ſpecial iſſue whereupon nothing could be given in evidence but the 
deed was not repairing the houſe in Berkſhire ; and though the privity re- 
* © mains, this action being between thoſe who are parties to the deed 

nere . . . * oy* . 
the plaintiff and not aſſignecs, &c. yet it cannot give the plaintiff any election 
alleged it, in this caſe. Sid. 157. pl. 9. Mich. 15 Car. 2. B. R. Gilbert 


And Wind- v. Martin. 
ham . 


likewiſe, that if the iſſue had been ſpecial the trial ought to have been in Berks; but here is matter 


general alleged by defendant, and he does not join in a particular iſſue, and may give in evidence 
any collateral thing. But Keyling J. held for the defendant, that the thing itſelf is local. And ſo did 
Hide Ch. J. becauſe it is not a general iſſue, but upon a particular breach, viz. ' the repair of the houſe, 
There being 2 juſtices againſt 2, the caſe was adjourned. - Lev. 114. S. C. ſays, that by the 
opinion of all, befides Windham, the judgment was ſtayed. | | 


17. Treſpaſs for taking the plaintiff's hogs. The defendant 
juſtifies by a cuſtom to take 4 d. for all that paſs, & c. unleſs bred or kept 
upon dutchy land. The plaintiff replies, that they were kept at S. in 
Leiceſterſhire, which is dutchy land, and iſſue thereupon, and the 
venue came from Northampton, wwhere the action was laid. It was 


moved, that the venue ſhould have come from Leiceſterſhire, 


where the land lay. It was anſwered, that that was the proper 
place. But judgment was given for the plaintiff by virtue of the 
new ſtatute, becauſe the iſſue was ='S in the proper county 
e the action was laid. Freem. Rep. 33. pl. 42. Paſch. 1672. 
non. 

18, Queſtions of title of land (except by ſpecial order of the 
judges in ſome caſes) are to be tried in the county where the land 
lies, for the law is, that all rat and mixt actions, as waſi, ejeftment, 


[ 124 ] &c. muſt be brought in the county where the land is; but debt, 


detinue, account, actions of the caſe, battery, & c. are in their own 
nature tranſitory, and yet they ought to be laid and tried in their 
proper county where the fact was done, unleſs the Court order 
the contrary, for ſome ſpecial reaſons ; and if they are laid w_ 

| | 0 
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of the proper county, daily practice tells us the Court may alter 
the venue, upon affidavit of the true place of the fact. Trials per 
Pais, 90. | 


(U. a) Trial Per Pais. Out of what County the 
Viſne ſhall come. Where the Land is, and where 


not. 


[1. JN 4ſiſe if the iſſue be, whether the tenant be a baſtard or a 

| mulier, and his birth 1s alleged in eſpouſals in other county than 
ab here the land lies, and the other ſays that he was born in the coun- 
ty where the land lies, it thall be tried by the biſhop where the land lies. 
38 E. 3. 27. adjudged.) | | 

O2. Ss it ſhall be tried where the land is, though the birth only be 
alleged in other county than where the writ is brought, for the 
proofs may be brought there. 35 Aff. 7. Adjudged by all the 
juſtices.] | 

[3. In cire facias by the king to have a reſeiſer, if the iſſue be 2vhe- Br. Error, 
ther J. S. was an alien and baſtard, or the ſon of W. S. born in eſpou- 2 _ 
fals, with A. this ſhall be tried where the land is, for here no coun- ö 
ty is alleged where the birth was, and therefore it is clear enough. 
39 Aſſ. 18. adjudged.] | 


[4. So if he had alleged the birth to be in other county yet the trial = _—_ 
Pi. 130. 


ſhall be where the land is, and not where the birth is alleged. e . c. 


39 Aſſ. 18. by Thorpe. ] | 
5. In afſiſe if eſpouſals are alleged in other county, and that he was 
born within eſpeuſals, and fo a mulier, and the other ſays that he was 
born where the land lies, cut of eſpouſals, and ſo a baſtard ; this ſhall 
be tried where the land lies by the ordinary, for the other may 
bring his proofs there. 38 Aff. 30. adjudged. ] - 
[6. In afſi/e, if the tenant be alleged to be born at S. in the ſame coun- Br. Viſne, 
ty, before eſpouſals, and the tenant ſays that he was born within the * 2 == 
eſpouſals at D. in another county, this ſhall be tried by the aſſiſe c.ys the 


where the land is. 46 Af. 3. adjudged. ] reaſon ſeems 


to be, be- 
cauſe baſtardy ſhall be tried where the land is. Br. Trials, pl. 92. cites S. C. 


7. Precipe quod reddat, they were at i/ſue if the demandant was _ P. Br. 
willein regardant to the manor of N. or a baſtard, and the manor was , 3 
in one county and the birth alleged in another ; and yet viſne was of 43 E. 3. 4 
the connty where the manor was. Br. Viſne, pl. 62. cites OR 

| in the 
39 E. Zo 36. county of 
C. the defendant pleaded villeinage in the plaintiff, regardant to his manor of D. in the county of B. 
judgment if he ſhall be anſwered; and the other ſaid that frank and of frank eſtate; and the viſne 
was awarded by the court of the county where the writ was brought, in favorem libertatis. Br. Viſne, 
pl. 56. cites 22 H. 6. 52. 


8. If an incumbent be miſcreent, it is good cauſe of avoidance, 
and ſhall be tried where the church is, though the ſentence was given 
at Rome; and ſo of ſentence of deprivation at Rome. Br. Pre- 


ſentation at Efgliſe, -pl. 54. cites 5 R. 2. Fitzh. Trial, 54. 
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9. Fit be found by office that F. N. is an alien, born out of the al- 
| legtance of the king, and has purchaſed land, J. N. may ſay that he was 
born at ſuch a place in England, between ſuch and ſuch, his father and 
mother ; and this ſhall be tried in the county where the birth is al- 
leged ; per Choke and Cat. accordingly. Br. 'Trials, pl. 46. cites 
15 E. 4. 14. 
10. If a man fign a leaſe in one county, or vill, of lands in another, 
yet the jury muſt come from the place where the land lies, in an 
ejeftment upon ſuch leaſe; per Cur, 6 Mod. 222. Anon. 


(X. a) Trials per Pais. Venue County. Out of 
what County it ſhall come, where the Land is. 


Trials per [I. IF the iſſue be in aſſiſe, whether the tenant be eldeſt ſon of 
S. and his birth is alleged in other county, yet it ſhall be 

tried where the land is. 46 AM. 5.] 

Upon ſuch [2. In mortdanceftor, if the tenant ſays that the demandant was 

1 born beyond ſea, and fo not inheritable, and the demandant ſays that he 

ſhall dern was born in ſuch place in England: this ſhall be tried where the land 


the place is. Contra, 46 Aft. 5.] 
was born, and there the jury ſhall come. Br. Viſne, pl. 7r. cites 22 Af. 25. 


8 Iz. Ina rea! action, where the demandant demands land, as heir 
Fol. 609. to hes father, and alleges his birth in other county: if it be denied that he 
11 it Heir, it ſhall be tried where the land lies, and not where the birth 
* 88. is alleged; for the law preſumes that it is beſt known who is heir 
(vo.) where the land lies. Co. Litt. 125. b.] | 
Trials per [4. But if the demandant makes him heir to his mother, and al- 
Pais, 838. leges his birth in other county, if it be denied that he is heir, 
(32.) 8 this ſhall be tried where the birth is alleged, and not where the 
land lies; becauſe there may be more certain conuſance of this 
where the birth was, who was his mother, which is the more cer- 
| tain fide than of the part of the father. Co. Litt. 125. b.] 
Trials per 5. So it is where baſtard is alleged generally, the trial ſhall be in 
Pais, 83. like caſe mutatis mutandis. Co. Litt. 125. b. - 


(Y. a) Trial per Pais. Out of what County the 
Viſne ſhall come. Where the Land is, and 
where not. Cs 


Lr. 1 ſcire facias out of a fine, if releaſe be pleaded to be in the 
ſame county, and ifſue is taken whether he, who made the 

releaſe, was of non ſane memorie at the releaſe in other county, this ſhall 

be tried by the county where the land is. 43 E. 3. 31. b.] 

Br. Viſne, [2. In quid juris clamat, if the iſſue be whether leſſor releaſed in 
4 "ig cites fee to the leſſee . the ſine, but the deed [was] confeſſed, and the 
iſſue only upon the time, the trial ſhall be where the deed bears date, 
and not where the land is. 44 E. 3. 34. b.] 


LZ. So 


2 0 


feoffment, this ſhall be tried where the land is, though the deed lite be 


non feoffavit, or non dimiſit, livery ought to be made, and therefore the trial ſhall be de vicineto, where 


this ſhall be tried where the land is; for by the iſſue the place 
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C3. So in aſſiſe if releaſe be pleaded in a foreign * county, it ſhall be * Br. Viſne, 
tried there. 46 E. 3. 6. b. 13 H. 4. 3. b. * 21 E. 3. 10. 46 Aſl. fn ' - 5 
| ſeems to admit S. P. 


CA. In aſſiſe if the birth of him who claims as heir be alleged in a o- See (N. a) 
reign county, and the iſſue is whether he be heir, this ſhall be tried 3 * 
where the land is, and not where the birth is alleged; for the in- 23. 2 


heritance is the principal, and they, where the land is, may well S. C. that 


know who ſhall inherit it. 46 E. 3. 7. b. 16. b. 46 Aſſ. 5. fo. 305. b. 22 
adj udged.] TE viſne was 
| | awarded 


from both counties, and ill by the reporter. 


['5. If nonage be pleaded, and the other ſays of full age, and born Þ Br. Viſne, 
in other county, yet it ſhall be tried where the land is. 46 E. 3. 7. b. 5 eng 


+ 45 Af. 12. 46 Aſſ. 5. | S. P. Br. 
| Trials, pl. 

1. cites 44 Aſſ. 10. for thoſe where the land lies, have the beſt conuſance of the age and fate of the 

eir. E was given by default againſt an infant, where the iſſue was, whether he was 
of full age, the land lay in Norfolk, but the action was brought in Middleſex ; in error it was adjudged 
that the trial ſnould be in Norfolk, where the lands lay. Cro. E. 818. pl. 11. Paſch. 43 Eliz. B. R. 
Green v. Roſs. And Ibid. Tanfield ſaid, it had been fo adjudged in this Court in caſe of Throg- 
morton v. Burfind.— S. C. cited b Goldſmith, Arg. Bulſt. 130. by the name of TRNOOGMORTON G 
caſe, as of 32 Eliz. and that it was held that a trial at the place, where the infancy is alleged to be, is 
good. But Davenport ſaid, this was a miſ-trial; and Moor faid the trial was fo had by the advice and 
directions of the Court. 

What concerns the r:a/ty ſhall be tried where the land lies, when nonage or the birth are alleged to 
intitle one to land demanded ; as if in aſſiſe the tenant pleads a diſcontinuance, and defendant ſays he 
was within age at that time, or to debar another of land, that he was Born before marriage, in theſe caſes, 
becauſe the inheritance of the land depends upon it, though they are alleged in another place, yet 
they ſhall be tried where the land lie, 19 H. 6. And fo is 39 H. 6. 49. b. to be intended. Bur if 
nonage or birth is pleaded as matter debers, and not to the diſabling the title to the land but to another 
purpoſe, here it is to the perſon, becauſe he could appear by attorney; and in this caſe it ſhall be tried 
where the infancy is alleged. As if in formedon in remainder, tenant pleads nonage in the plaintiff, 
and prays that the plea may ſtay till his full age, if iſſue be taken upon it, it ſhall be tried where it is 
alleged; per Cutiam abſente Fleming Ch. J. Brownl. 151. Meerton v. Orib. Bulſt. 131, 132. 
OrDvx v. MoxzToN, S. C. and fame diverſity. 


[6. In writ of cufloms and ſervices, if demandant counts of a ſeiſin 
in other county, yet it ſhall be tried in the county where the land lies. 
48 E. 3. 26. b.] | 
[7. If releaſe or feeffment be pleaded, if the other ſays- that be to V a ſeoft- 


ment or 


ewhom, fc. had nothing at the making, or that he had nothing of his jeaſe for 


bears date in other county. 49 E. 3. 5. b.] 2 = 


the land lies. Cro. J. 375. pl. 1. Mich. 13 Jac. B. R. Karne v. Pryther. 


[8. In cui in vita for land in one county, if ba/lardy be alleged, 
and the other ſbeꝛus eſpouſals in other county, and that he was born 
within the eſpouſals, this ſhall be tried where the land is. 
7 H. 4. 8.) a 
[o. If in a writ it be ſuppoſed that R. died without heir of his body, Br. Viſne, 


and the defendant ſays that he has iſſue F. born in another county, pl. 15 _ 
avho is yet alive; and demandant ſays that R. never had ſuch ſon 5 * . 


of the birth is not material, but whether he had ſuch ſon. 
11 H. 4. 5, 6. b. 75.4 ä 
wal cio Bur 


Trial, 


[10. But if it be alleged that he was n of a ſeme and the birth 
Fol. 610. traverſed, the trial ſhall be where the birth is alleged. 
1 Hi 4. 57- 


126 1 


] 
[II. If a birth be alleged in a county after marriage, and the 


| other ſays that he was born, where the land is, before marriage, it ſhall 
C127] berried there. 17 E. 3. 36. b.) , 
® In coſi- [12. If a birth be alleged in other county, to which baſtardy is 


gr pleaded, it ſhall be tried where the land 1s. * 11 H, 4. 56. b. 


the demand- 13 H. 4. 14. Dubitatur, 7 H. 6. 37.) 


ant made 
himſelf heir, &c. The tenant ſaid that N. bad iſſue W. born and begotten at D. which is in another 


comnty, wwhbo is in full life. Judgment fi actio, and the viſae was awarded where the ſeiſin was alleged, 
and not where the birth was alleged; and the iſſue was, whether N. ever had ſuch a ſon W. or not. 
Br. Viſne, pl. 33. cites S. C. | 


Br. Viſne, [13. In /e if birth before marriage in other county be pleaded, 
Ker eite and the other ſays that he was a mulier, it ſeems it ſhall be tried 
where the land is. Dubitatur, 14 H. 4.9. b.) 

C14. If an infant born in one county, be in ward for land in other 
county, the age ſhall be tried where the birth was, and not where 
the land is. 13 H. 4. 3. 

(15. If Iſſec for life ſurrenders in other county, it ſhall be tried in 
the county where the ſurrender was alleged to be] and not where 
the land is. 40 E. 3. 43.]1ß | 

Br. Viſne, [16. If it be alleged that dower was affegned in one county of land 

e in another county, it ſhall be tried in the county where the aſſigu- 
ment was [alleged]. 46 E. 3. 43. b.) 

Jenk. 20. [17. So if a man be diſtrained for hzmage in one connty, and a prof 

Pl. 38. S. P. fer tis alleged in another county, it ſhall be tried where the proffer 
was. 40 E. 3. 43. b.] 


(18. In writ of coinage, if the birth of a more near heir be alleged 


in a forego county, it ſhall be tried where it is alleged, 
2-H. 3. D. 

1 i? "he e be betaween the heir, and a man who claims to be 
tenant by the curteſy, whether he had iſſue by the feme during cover- 
ture in foreign county, it fhall be tried where it is alleged. 
13 H. 4. 4.] | 5 

24 In affife, if it be alleged that A. was the daughter of B. and 
the other ſays that ſhe was the daughter 17 C. born in other county, 
without that that ſhe was the daughter of B. This ſhall be tried by 
the aſſiſe where the land is, becauſe the traverſe puts the iſſue 
upon it; ſcilicet, whether ſhe be daughter of B. where no birth 
is alleged; and therefore ſhall be tried by the aſſiſe. Contra, 

13 H. 4. 4. Opinion.) 

Scire faciar [2% In ſeire facias upon a fine, if it be alleged that N. had i ue 
e 7 axe J. and the other ſays that F. was the ſon of another, and born in 
remainder other county, it ſhall be tried where the birth is alleged, and not 
14 where the land is. 13 H. 4. 14.) | . | 

tenant i tail by the fine, is dead without iſſue. The tenant ſaid that M. had iſſue K. in full life; and the 
er ber that ns juch K. and the tenant e contra, that ſuch XK. at N. in another county 3 and viſne was of the 
county where the life is alleged, and not where the land was. But per Seton, in ſuch a caſe viſne was 
awarded in the county wheze the tenements were, Br. Viſne, pl. 59. cites 24 E. 3. 64. 


[22. Sa 


1 
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bia. o in a frmedon. 19H. 6. 1b. 5. 15 105 
Br. Viſne, pl. 48. cites S. C. * — 


P 
Hill. 19 H. 6. 50. b. pl. $. 8. C. s. P. 


O23. In nuper obiit, or partition betwween parceners, and the one 
ſays that the other is not daughter to the other, and ſhe rejoins that 

e is her daughter, born in other county ; this ſhall be tried where 
the land lies. 19 H. 6. 51.] 


[24. In action, if releaſe of all his right be pleaded againſt him, and { 128 } | | 


he ſays that at the making he was within age, born in other county: 


this ſhall be tried where the land lies. 19 H. 6. 51.] 


Viſne County. 


[25. In formedon as ſiſter and heir to her brother, if defendant Pr. Viſne, 
fays that her brother had iſſue one A. who 1s in full liſe in Sahp, 5105 jo _ : 
where the land in demand is in Eſſex; to which demandant ſays b. 1. 
that there never was any ſach A. This ſhall be tried where the 
land is. 18 E. 3. 58. b.) 

26. If a fine be alleged to be levied in other county than where 

the land lies, and it is averred to be upon colluſion, the colluſion ſhall Fell 61. 
be tried where the land lies, and not where the fine was le- 5 
vied; for the fine was ſimple without condition or intent itſelf. Vine, pt. 


12 H. 4. 16. b. Curia.) 2 go. cites 12 

[27. Ss more clearly, if it be alleged that there wwas parlance of p 83 

the colluſion where the land lien. 12 H. 4. 16. b.) pl. 29. cites 
S. © 


In entry fine aſſenſu, &c. if a foreign releaſe be pleaded to the iſſue in an action brought, the foreign 
county ſhall not inquire ef the colluſion, but it ſhall be inquired of in the county where the land is by a 
ſpecial writ, and not by a quale jus. Br. ColluGon, pl. 6. cies 33 H. 6. 25. 

In waſte the defendant pleaded a licence made in London, as to part, and to the reſt nul waſte done. 
The land lay in Eſſex, and the licence was tried for the plaintitt, and they inquired of the colluſion 
in London, Mordant ſaid the coliufion ſhould have been tried in Fſſex where the land lies, and not 
in London; but Frowike e contra, that it was ſufficlent in either place, and that this was in a man- 
ner action perſonal, in which the colluſion thail not be inquired. Br. Coliufon, pl. 48. cites 


10 H. 7. 3. 


[28. In action of waſte committed in a maner, and for exiling Br. Lieu, 
of villeint, though the exiling of the villeins was by cauſe of menace proach, 2. 


in other county than where the manor is, yet it ſhall be tried where Br Wate, 


the manor is; for there is the waſte. 9 H. 6. 42. b. ee 


S. C. cited 7 Rep. I. b. 2. a. in Bulwer's caſe. 


[29. But if I have tenants in London, and you menace them in 
ether county, upon which they depart from my tenements, for which 
I bring treſpaſs, and he alleges that he did not menace ; this ſhall 
be tried in the county where the menace was. 9 H. 6. 42. b. 


[30. In an action, if impriſonment be alleged, it ſhall be tried in = "ON 
pl. 22. > 


the county where it is alleged. 46 E. 3. 7. b. and not where the if, 45 E. 
land is.] | h 


I 8 —— 


3 
See (H. 2. 3) pl. 12. 
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Jeak. 292 F731. The ſame law where tender of homage is. 46 E. 3. 7. b. 
Pi 38. 19H. 6.16. 21 E. 3. 56. b. adjudged. 21 Afl. pl. 14. Contra, 
19 H. 6. 50. b.] 
[ ; 2. If partition be pleaded to be made in other county than where 
the land is, it ſhall be tried there where it is alleged. 11 H. 4. 61.] 
But if a [33+ In avwry for rent reſerved upon a leaſe for life, if defend- 
5 ant pleads a ſurrender in other county before the rent day, it ſhall be 
releaſe of ail tried there. 19 H. 6. 16. 50. b. 40 E. 3. 43. 
* or ſuch like, and dees not feen place, &c. the viſne ſhall come where the land is; for hoſe 
Hall be intended to be upon the land. Br. Viine, pl. 114. cites 1 E. 5. 3. 


L129 J [34. In action of waſt or other action, if the attornment of the 
tenant be alleged in other county than where the land lies, it ſhall be 
tried there, where it is alleged, and not where the land is. 

| 19 H. 6. 59. b.)] | 

See the note [35+ If in real action, a releaſe of all his right be pleaded, bear- 

to pl. 33- ing date in other county, it ſhall be tried there, and not where the 
land is. 19 H. 6. 50. b. 21 E. 3. 21. Curia. 21 Af. pl. 8. ad- 
judged, pl. 14. 38 E. 3. 10. adjudged.] | 

36. [82] If in afiſea releaſe of all his right be pleaded, and 
the other ſays that it was per dureſs in other county than where the 
land lies, it ſhall be tried there, and not where the land is. 
19 H. 6. 50. b.) _ 

Trials per [37. If an infant brings an aſſiſe, and a releaſe of his anceſtor is 

* pleaded againſt him, bearing date in other county, this ought to be tried 
where it bears date, and not by the aſſiſe, though the plaintiff be an 

infant, and the circumſtances are to be inquired. 21 E. 3. 20. b. 
21 Aff. K 8. adjudged.) | 

[38. In aſſſe againſt baron and feme, if the feme comes and alleges 
the death of the baron in other county, if this be tried per pais, it 
thall be tried where the death is alleged. 39 Af. 9.) 5 

39. If a man holds land in the county of D. of the manor of S. in 
the county S. and the lord levies fine of the ſervices, the fine ſhall 
be levied in the county of S. where the manor is; for it is parcel 
of the manor; and yet in per gue ſervitia, if the iſſue be that it 
was not held of him at the time of the note, &c. viſne ſhall be in 
the county where the land lies. Br. Lieu, pl. go. cites 21 E. 3.18. 

40. In aſſiſe of rent, the tenant pleaded deed in a foreign county of 
the rent-charge now in plaint, and the plaintiff being an infant, ſaid 
that ne chargea pas by the deed; and the viine was of the foreign 

county, as if he had pleaded non eſt factum. Br. Viſne, pl. 96. 
cites 26 Aſſ. 3. | ; 

41. A curia claudenda ſhall be brought only in the county where 
the lands, which ought to be incloſed, lie; per Skipw. But caſe 
ſhall be brought in that county which is damaged by the non-incleſure, 
end if iſſue be on the preſcription, the venue ſhall come de utroque 
comitatu ; per Skipw. F. N. B. 127. (G) in the new notes 
there (a). 

2 grant of the next avoidance of a church in Worceſter, in the 
county of Worceſter, was alleged to be made at Briſtol, the iſſue was 
| | Os upon 
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8 


* 
* 
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| upon non conceſſit, and tried at Briſtol, and well: and affirmed in 


error. Jenk. 312. pl. 95. 

43. In treſpaſs, the defendant pleaded a grant by the queen, by let- 
ters patents under the great ſeal ; the plaintiff replied non conceffit, 
&c. This iſſue thall be tried where the lands lie, and not where 
the letters patents bear date ; for theſe being of record, and ſhewn 
to the Court under the great ſeal, cannot be denied; ſo then the 
effect of the ifſue is, that the queen had nothing in the land, or 
that nothing paſſed by the grant, which mult be tried where the 
land is; and ſo it was adjudged. 6 Rep. 15. b. Mich. 36 & 
37 Eliz. B. R. Eden's caſe. 


EpEx's calc is a D. p. 


(Y. a. 2) Of Offences. Part being done in one [ 130} 


County, and Part in another. 


Man was arraigned upon indictment / Healing goods in the 
county of S. who ſaid that he was indifted of taking the ſame 
goods in the county of M. at the ſame time, and of that was acquitted ; 
which was the ſame felony; and demanded judgment it of this, 
&c. And per Frowike this is a good plea, for if goods are ſtolen 
in one county and carried into another county, he may be indict- 
ed in each county, and ſhall have judgment accordingly ; and by 


the ſame reaſon if he be acquitted in one county, this ſhall ſerve 


in another county. And Huſſey and Fairfax contra, as to the 


-- indictment, but the law is with Frowike; and after Mordant 
pleaded the plea above, and prayed allowance, and to the felony 
not guilty. And a good plea by all the juſtices, though the one 


matter be matter in lawv, and the other matter in fact. Br. Corone, 


pl. 139. cites 4 H. 7. 5. 
2. A man was arraigned upon indictment taken before the coroner of 
Landon: for that he firuck 


J. N. at D. in the county of Middleſex, 
and of which he died in London within the year and he was diſ- 
charged per Cur. Br. Corone, pl. 142. cites 6 H. 7. 10. 

3. 22 3 E. 6. 24. enacts, That where any is feloniouſiy ſiricten 
or poiſoned in one county, and dies of ſuch ftrcke or poiſoning in any 
other county, an indictment theresf found by jurors of the county where 
he dies, ſhall be as good in law as if the ſtroke or paiſoning had been in 
the county where the party ſo dies. And juſtices of gaol-delivery and 


. oyer and terminer in the county where ſuch indictmeut is taken, as alſo 


the juſtices of B. R. before whom ſuch indiftment is removed, niay pro- 
ceed thereupon in all points as if ſuch ſurole or poiſoniug, and death, had 
all happened in one and the ſame county. 


Where the 
principal fe- 
lor y was 
done in one 
cun'y, and 
the £cceſ/ary 
WAI in ano- 
ther county, 
the accel- 
ſary went 
quit, unleſs 
where the 
vill extend- 


ed into two counties; for the appeal ſhould be where the death was, if he was ſtruck in one county, 


and died in another. Br. Corone, pl. 125. cites 43 Af. 31. 


| Before the making of this ſtatute, if a man had becn feloniouſly ſtricken or poiſoned in one county, 
and after had died in another county, no ſufficient indictment could thereof have been taken in either 
of the ſaid counties, becauſe by the law of the realm, the jurors of one county could not inquize cf 
that which was done in another county. The appeal might have been brought in either of the faid 
counties, but theitgial muſt have been out of both; but when both counties could not Join, then both 


t failed at the common law. 3 Init. 48, 49+ cp. 7. 


Hauk. 
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Hawk. Pl. C. 79. cap. 31. f. 13. fays, it is ſad by ſome, that the death of one who died in one 
county of the wound given in another, waz not indidtable at all at commyn law, becauſe the off-ace 
was not complete in either county, and the jury could inquire only of what had happened in their own 
county. But it hath been holden by others, that if the corpſe were carried into the county where 
the ftr>ke was given, the whole might be inquired of by a jury of the fame county. And it is agreed, 
that an appeal might be brought in either county, and the fact tried by a jury returned jointly from 
each: and at this day, by force of this ſtatute, rh: whole is triable by a jury of the county wherein 
the death ſhall happen, on an indict ment found, or appeal brought in the ſame county. 

This ſtatute extends not where one is ftricken or priſ-ned on the ſea, or in any foreign dominion, and dies 
in England ; but where one is ſtricken in one county, and dies in another. 2 Init, 49. cap. 7. —— 
But fee now the ſtatute of 2 Geo. 2. cap. 21. at (N. b. 4). 


For more as to this diviſion, ſee tit. Acce{lary, and tit. Appeal, 
| and 2 Hawk. Pl. C. 220. cap. 25. ſ. 33. &c. 


IN 
[131] (Y.a.5;) Venue changed. In what Caſes. 
1. I action on the caſe for deceipt, the Court will not change 


the venue out of the county where the defendant has ſup- 
poſed the thing to be done. Sid. 87. Mich. 14 Car. 2. B. R. 

Anon. | 
In an action 2. Upon a motion to change the venue in an action of ſcandalum 
of jeancalum magnatum, from Middleſex and to London, upon the common affidavit 
* 8 Eos, the Court ſaid that this action is out of the common rule of chang- 
it was meved ing venues, but inaſmuch as the plaintiff inhabited in Middleſex, 
4. 2 and it is fit that it ſhould be in an indifferent county; it was, after 
iure Bfidde. ſeveral motions, laid in Kent, and ordered to be tried at the bar in 
Fer, wp Michaelmas term. Sid. 185. pl. 7. Paſch. 16 Car. 2. B. R. Lord 


e 

os: Gerrard v. Floyd. | 

werds were ſpcken tbere. It was on the other fide prayed that the viſne might be continued, the 
words relating to fa#s in Kent; but no other cauſe being ſhewed, and the words being ſworn to be 
ſpoken in Middl: ſex, the Court would not alter the common courſe, but ordered it at the bar in Mid- 
diclex. 3 Keb. 39. pl. 8. Trin. 24 Car. 2. B. R. Earl of Thanet v. Graham. See pl. 11. 


3. It was moved to change a venire facias in debt upon the flatute 
ef uſury, upon affidavit, that if any uſurious contract was made, it was 
made im ſuch a county ; but the Court would not change the venue, 
becauſe it is a debt in every county. But the reporter ſays, it 
ſeems there is not any miſchief ; for by the ſtatute ... Jac. ... if 
the action is not brought in the proper county, the defendant 
ſhall be found not guilty. Sid. 287. pl. 2. Trin. 18 Car. 2. B. R. 
Anon. 

4. In aſſumgpſit the promiſe was agreed to be at Dorcheſter, and the 
breach in Middleſex, and plaintiff declared in Middleſex. And the 
Court, upon affidavit, would not change the venire to Dorcheſter. 
Sid. 405. pl. 14. Hill. 20 & 21 Car. 2. B. R. Swaine's caſe. 

5. If there are #209 ee Faction in the declaration, viz. the one in 
the one county, and the ether in another county, and affidavit is of cauſe 
of ation ( if any] in one of them, yet this ſhall not exclude the plaintiff 

his eleftin, As in trover, if the defendant becomes poſſeſſed 
in Kent, and he brings the goods and ſells them in London, 
and the plaintiff brings action againſt him in London, here, upon 
the common affidavit for Kent, the venire ſhall not be — 

g . : Om 


. 
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from London. Sid. 405. pl. 14. a nota of the reporter's in 
Swain's caſe, | | | 

6. In an action for :mbezzilling the king's goods, which were laid gig. 413. 
in the declaration to be in London, it was moved for the king pl. 10. S. g. 
that the county might be changed. And the Court held that n 
the king might chuſe his county, and might waive that which 
he had ſeemed to have elected before, as he may waive his de- 
murrer, and join iſſue, & contra, Vent. 17. Paſch. 21 Car. 2. 
B. R. The King v. Webb. 

7. Aſumpfit brought in London, upon the common effidavit was 
changed to Hampſhire, and ſo being changed, the plaintiff, in ano- 
ther term, made affidavit that his cauſe of action aroſe in Vorthamp- 
t5nfhire ; and upon a rule that he would not give in evidence any 
matter but only in Northamptonſhire, it was laid there, notwith- 
ſtanding he at firſt laid it in London. Sid. 442. pl. 14. Hill. 
21 & 22 Car. 2. B. R. Anon. | 

8. Covenant againſt} an apprentice on his indenture, for ſpeaking 
words to the damage of his maſter. The defendant moved to change 
the venue, becauſe the action was purely for words for which 
action on the caſe would he, and that this action is brought 
only for the plaintiff to elect his county for the trial, and to oult 
the defendant of the privilege to change the venue, as he might 
have done had it been an action on the cafe. But adjudged that [C 132 


this action is “ covenant, in which the venue is not changeable. S. F. 12 


1 Lev. 307. Hill. 22 & 23 Car. 2. B. R. Taylour v. Becket. 23 

9. Upon affidavit that the lord Gerrard and his anceſtors had 3. 1 
lived long in Lancaſhire, and kept great hoſpitality, and bid every 
body welcome, &c. and that Spencer was a ſouthern gentleman, 
and lately come into Lancaſhire, Hale Ch. B. did not ſuffer them 
to proceed upon their ejectment in Lancaſhire, but made them 
to try it in 5 feigned actions by a jury of Hertfordſhire. Skin. 44. 

Pafch. 34 Car. 2. B. R. in caſe of Ld. SHarTsBURY v. GRAYHAM, 
cited by Dolben as the caſe of Ld. Gerrard v. Spencer. 

10. It was moved to change the venue in an action of eſcape : An cy 
but was denied per Cur. for an eſcape in one county is an eſcape all ot fte 
over England. And per Robinſon prothonotary, the Court rarely rule for 
changes the venue but in an ation of the caſe, Freem. Rep. 260, changing a 
pl. 278. Trin. 1679. C. B. Anon. Hole Ch. J. 


12 Mod. 204. Mich. 10 W. 3. B. R. Anon. S. P. 2 Salk. 670. pl. 8. in HzaTacoTT's 
Cale, ſays, it was fo ſaid by Holt Ch. J. Mich. 10 W. 3. S. P. Sid. 87. Anon. 


11. Action upon the ſtatute of ſcandalum magnatum againſt the f 2ſo. 192. 


defendant, in nature of conſpiracy, for indicting the plaintiff of eee * 1 


high treaſon, in compaſſing the death of the king, and the ſub- s. C. — 


verſion of the government, and for /uborning ene Wilkinſen to teſtify 2 1 
P . Ge c 1 


falſely upon the ſaid indictment. The action was laid in London. 2 cited 
And upon the davit of the defendant, that what was done by him Lord Sa- 
was by order of the king and council; and that the conſpiracy (if wo rin 
any was) was in the county of Surry, and ſeveral other affidavits of 3 6 
5 goad and ſubſtantial citizens, to the ſame effect, as the affidavits &c. where 
in the caſe of the ſaid 4 EARL v. CRADOCK, and the rule of words laid 
Vol. XX. | "0 e 
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in one Court was, that the viſne ſhould be laid in the county of Surry. 
cones eg 2 Jo. 198. Paſch. 34 Car. 2 B. R. j The Earl of Shaftſbury v. 
into ano- raham. N ä 

ther. — 

Vent. 363. S. C. ſays the Court gave the earl the election of any other county; but he refuſed to try 
it elſewhere, and would rather let the action fall. 2 Show. 197. S. C. and cites Lord SHAF T'S- 
BURY'S own CASE v. DicBy, where the venue was changed by Lord Hale, and that in a caſe of 
icandalum magnatum. ; f 

1 2 Show. 197. pl. 200. S. C. And per Cur. here the chief evidence muſt ariſe in Surry, viz, 

the conſpiracy and labouring ; all that is in London, and can be inquired of there, is the indictment; 
to which nothing is needful but a copy, and one witneſs to prove it true; and even in a ſcanda- 
lum magnatum; the venue may be changed for »nindifferency's jake, though not upon the common 
affidavit. And at laſt, after ſolemn debate, the venue was changed; which being done, the plaintiff 
never proceeded, Vent. 364. S. C. and affidavits were produced likewiſe to thew, that the plain- 
tiff bad ſuch infereſt x ib the then ſheriffs of Lenden, that an indifferent Jury wvas not like to be returned; 
and that ſeveral perſons named to be material witneſſes for the defendants, durft net cæme to the trial, if 
it were in London, for fear of their lives, in regard they had been fo aftronted and abuſed when they were 
produced to prove the before mentioned indictment at the Oid Baily; and 1everal other matters were 
alleged. The Court ceclared that they were fatisficd that no indifterent trial cculd be had in London; 
they remembered they were affronted themſelves when they were at the Old Baily, upon the before- 
mentioned indictment ; and they reſolved that they had a power to alter the venue, in the caſe of a peer, 
as it had been done about fx years fince, in a ſcandalum magnatum, breught by the car! if Saliſpury 
in this court. And allo they faid, that the cauſe of action here was tranſitory, (viz.) the confpiring 
and that the preferring of the indictment was but in aggrawation of damages ; and the action would lie, 
although nene had been offered, or if preferred by other perſons than the contpirators. 12 Mod. 515. 
Paſch. 13 W. 3. in the Corporation of Oxroxp's caſe, it was ſaid by Holt Ch. J. that this was a 
caſe of the times, and when things were in a great ferment, and he d'd not know that this caſe 
was founded on law and reaſon; for in caſe of ſcandalum magnatum, it was always ruled the venue 
ecu!ld not be changed. On a motion to change the venue in ſcandalum magnatum upon the com- 
mon affidavit, the Court ſaid it had been done on account of intereſt and unindifferency in a county 
but not on the common aſhdavit. Et adjornatur. 2 Show. 303. pl. 307. Trin. 35 Car. 2. B. R. 
The Duke of Buck IN AAM v. OvrTraw. Carth. 400. Paſch. 9 W. 3. B. R. in the caſe 
of the Duke of NozyFoLx v. ALDzzTor, the Court denied to change the venue upon the common 
afhdavit, that the words, (if any ſuch) were ſpoken in another place. And the Lord SHarTSBURY'S 
caſe being cited, the Court ſaid that was becauſe of the great influence that lord had at that time in 
London. 2 Salk. 668. pl. 3. S. C. accordingly, and cites the Lord Shaftbury's caſe; and it was 
granted there on affidavit of unlikelineſs, &c. of an impartial trial; but in the principal cafe, the Court 
ſaid they would | not do it for the convenience of the defendant. 12 Mod. 121. S. C. the Court 
faid they weuld not grant it, unleſs upon ſome ſpecial reatons. 12 Mod. 401. Paſch. 12 W. 3. 
B. R. The Biſhop of BAT v. BzipGts, the Court denied to change the venue; for they ſaid it 
w2s never granted but for extraordinary cauſe, as was that of my Lord Shafclbury. In caſe of 
the Duke of Rieustonp v. CosTELOow. 11 Mod. 234. pl. 5. Trin. 8 Ann. The Court refuſed 
to change the venue. And Holt Ch. J. faid the reaſon in Lord Shaftibury's caſe was, becauſe he 
had an intereſt in the city; and therefore he couid not have an impartial jury there; and where there 
is a ſpecial cauſe, it is in the diſcretion of the Court, whether they will do it or not. But it is not 
uſual to grant it upon the common aitidavit. And Trin. 10 Geo. 2. ſuch motion was denied. 
The venue is never changed in actions of ſcandalum magnatum. Barnes's Notes in C. B. 339. 
Lord Griffin v. Buckby. Rep. of Pract. in C. B. 132. S. C. ſays it was agreed by the whole 
Court, to be the conſtant practice to deny ſuch motion. And adds, note, between Lord STAMFoRD 
Arb Brown, Trin. 1 Geo. 1. there was the like reſolution by the Court. S. P. G. Hiſt. of 
C. B. 73. becauſe a ſcandal raifed on a peer of the realm, reflects on him through the whole kingdom; 
and he is a perſon of ſo great notoriety, that tliere is no necefiity of his being tizd down to try his cauſe 
among the ne'ghbourbood. | ; 
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12, When a matter ariſes in ſeveral places, the plaintiff has elec- 
tion; but if there is Jie to be no indifferent trial where it is laid, 
it is uſual with B. R. to change the venue. Vent. 365. in caſe of 
Lord Shaftſbury v. Graham. 


13. A bill in Chancery to change a venue, complaining that they 


could not have a fair trial in the county where the action was laid, 
was diſmifſed. Per Lord North. Vern. 267. Mich. 1684. New 

Elm Hoſpital v. Andover. 
14. A man being / powwerful that right could not be had againſ? 
kim in the county of Bucks, the venue was changed upon a 6/1 
brought 


A 


brought in Chancery, purely for that purpoſe. Vern. 439. pl. 417. 
Hill. 1686. in Canc. in cafe of KIL DARE v. EvsTace, cited per 
Ld. Chan. as the caſe of Sir William Tyrringham. 

15. Where evidence neceſſary is ſupport the action ariſes in tus Ar in trover 
eor1nties, the plaintiff may elect which he will; and this is the _ 1 

a | 233 . . on the de- 

ground of the rule, that if the plaintiff will be bound to give ſome fendant ba4 
material evidence in the county where he laid his action, the leave to 
Court will never change the venue. 2 Salk. 664. pl. 4. Mich. "ge the 


Io W. 3. B. R. Anon. venue, the 


plaintiff 
: | moved to 
ſet it aſide, and it was granted, he being bound to give evidence in the ccunty where the act on was laid, 
2 Salk, 66g. pl. 4. cite: Paſch. 10 W. 3. B. R. — And where a rule is made to change the 
venue, and afterwards the plaintiff <vould rirg it back again, the rule muſt be, that be muſt give evi- 
dence of the matter in iſſue in the county wh:re the attion was brought. 2 Salk, 669. pt. 4. cites 
Paſch. 12 W. 3. B. K. — But where the defendant had obtained a rule for changing the 


venue, and now after iſſue joined, it was moved that the p aintiff might have his venue changed back 


again, upon entering into the common rule to give material evidence in the county where be bad at frs 
laid it, but the Court ſaid, that the rule between the plaintiff and defendant in theſe caſes is mutual, 
that a venue connot be changed the one way or the other after delivery or acceptance of a plea ; and 
that the plaintiff is under no difficulty by this, becauſe the defendant muſt ſerve the plaintiff with 
the rule for changing the venue before he delivers his plea; which is ſufficient notice to him to 
move to have it changed back again, before he accepts the plea. 1 Barnard. Rep, 298. Hill. 
3 Geo. 2. Anon. | | | 

16. Caſe againſt the drawer of a bill of exchange, who. lived at 11 Mod. 52, 
Briſll, and drew the bill there upon one who lived in London, where ring _ 
the bil] avas tendered and refuſed; and the action being brought there, Anon. 


it was moved to change the venue to Briſtol, but denied; becauſe makes a 


the refuſal, which was at London, muſt be proved to make the drawer Je, os 
liable. 2 Salk. 669. pl. 4. Mich. 10 W. 3. B. R. Anon. for chang- 
ing of ve- 


pues extend to Bi of exchange. The Court doubted, but ſeemed to be of opinion that they did not, 
for the inconvenience that might enſue. But Prin. 8 & 9 Geo. 2. the Court denied leave to 
change the venue on a bill of exchange, or promiſſory note; for theſe are in the nature of ſpecialties. 
Rep. of Pract. in C. B. 119. Ward v. Colclcugh. Barnes's Notes in C. B. 337. S. C. 
And Rep. of Pract. in C. B. 119. ſays, that Trin. 10 Geo: 2. between WiIGGtrs v. WICOoEIS, 
the Court made the like feſolution, and ſo it was faid to be ruled in B. R- —5. P. Barnes's Notes in 
C. B. 345. Mich. 12 Geo. 2. WATSON v. WII I Is, and the Court ſaid it was the ſettled prac- 
tice. — And Hilt. 13 Geo. 2. the Court refuſed to change the venue, the cauſe of action 
appearing to be upon a bill of excharge only, and plaintiff undertaxing not to give evidence upon any 
other count in his declaration, ſave upon the faid bill. Barnes's Notes in C. B. 347. Maugir v. 
Fiinds. | 
Where the declaration was on a promiſſiry note, and other ccunte, the defendant moved on-the come 
mon affidavit to change the venue, and obtained a rule to ſhew canſe, which was diſcharged, it 
* appearing by affidavit that piaivtiff's cauſe of action was upon a promiſſery note. Barres's Notes in 
C. B. 341. Hill. 10 Geo. 2. Rice v. Vinall. 8 £ 
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17. Action for words was laid in London, and an affidavit for It was mov- 
ed to change 


changing venue was, that , any ſuch words were ſpoken by the nue 
him, they were ſpoken in the county of Lancafter, &c. and becauſe from Mid- 


the Court could not order a trial there, it being a county palatine, — wa 
creforuye 


they changed the venue into the next county, viz. into York, though |; in in 
the proof lay all upon the plaintiff, who had all his witneſſes in ation for 


London; and that the defendant could not prove a negative, viz. J_— 
"OF ff, 2 


that he had not ſpoke the words, otherwiſe than indirectly, by „rds were 
producing thoſe that were in the room at the time, and that they wr mencion- 


did not hear any ſuch words, or that no ſuch diſcourſe was, &c. WS e's 
12 Mod. 313. Mich. 11 W. 3. Anon. bt only 


that if ſuch words were ſpoken as in the declaration, they were ſpoken in Herefordſhire, and not in Mid- 


dicſexs Held bad, Barnes s Notes in C. B. 335, 336. Hill. 8 Geo. 2. Cattle v. Boucher. 
12 | | 18. The 
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18. The common counter-affidavit, to hinder the change of ve- 
nue, i to give evidence de materia in exitu, where the action is 
laid. 12 Mod. 372. Paſch. 12 W. 3. mentions it as a rule. 

12 Mod. 19. In caſe for a falſe return, the action was laid in Suffolk. The 
5 4 f _— defendant moved it might be laid in Middleſex, becauſe this action 
faid it was tue cauſe great heats in the country. The Court inclined to grant 

good cauſe it, yet becauſe the plaintiff would not conſent, therefore nothing 
to change was done, becauſe he had a right to lay it in either county. 
the venue, , * 0 Y 
wo preſerve 2 Salk. 669. pl. 5. Paſch. 13 W. 3. The King v. Mayor of 


the peace * Oxford. 


of the f 
county. But this action being a local one, muſt in its nature be brought either in Suffolk, where the 


falſe return was made, or in Middleſex, where it appeared on record; and the plaintiff has his election 
by law to bring it in either of the two counties, and the Court cannot lay it without his conient in 


either of them. | 
® It is miſprinted for (Orford). 


20. In debt upon bond, the plaintiff declared, that the defendant, 
apud Warwick concęſſit ſe teneri, &c. The defendant pleaded ſeve- 
ral tranſitory things in bar, and alleged them to be done apud Rugby in 
the county of Warwick. And upon demurrer it was inſiſted, that 
the defendant cannot change the venue from Warwick-town to 
Rugby, by pleading theſe tranſitory things in bar. And judgment 
was given for the plaintiff, though it was urged that Warwick was 
in the margin of the declaration, and ſo to be intended of the 
county; and that the count that the bond was made at Warwick, 
ſhall refer to Warwick in the margin. Lutw. 614. Mich. 
13 W. 3. Treene v. Hiccocks. 

21. Though perſonal action may be laid any where, yet if the 
eauſe of action appears to ariſe in another county, the venue will be 
changed; as if aſſault and battery be in London, the party may 
lay it in what county he pleaſes : but if he ſues an original to the 
ſheriff of Middleſex, and declares in London, it will be bad. 
12 Mod. 568. in caſe of Hayward v. Kixsey, cites Cro. J. 479. 
[pl. 3. Paſch. 16 Jac. B. R. PoLLARD v. BLicaT.] and 674. 
[Mich 21 Jac. Reynel v. Kelſey.] 

S.P. Gib. 22. The court never changes venue in debt. 12 Mod. 579. 
168. Mich. Mich. 13 W. 3. Anon. | 


& Geo. B.R. 
Dupleſſas v. Short.———S. C. & P. and though on the other fide it was urged, that as the cir- 


cumftances of this caſe were, they would change the venue, becauſe here the action was brought upon a 
parel demiſe, and not laid in the county where the lands are. But the Court ſaid, they thought the 
rule in general was, that the venue is never changed in any action of debt for rent; and appealed 
to Mr. Reeves, who declared, that ſo he always underſtood it. Accordingly they diſcharged the rule. 


1 Barhard. Rep. 379. 
But where an action of debt for rent was brought in London, and the lands lay in Glouceſterſhire, the 


8fi:n betwixt the leſſor and leſſce 2vas grounded upon the contract, upon affidavit made, that the defendant 
ven pad a ſpecial plea, whereby the title of the eftate would come in queſtion, the Court ordered the 
venue to be changed into Glouceſterſhire, Freem. Rep. 260. pl. 277. Trin. 1679. in C. B. Me- 


kritt's calc of Winchcombe, 


- 


[ 135 ] 23. Action for falſe impriſonment againſt the 450 s of London 
was laid in Middleſex, and the venue was changed to London upon 

| the common effdavit ; but it being moved, that the officer of the 
counter is ſubject to the fheriffs, and fo there could be no good trial, it 

was therefore brought back to Middleſex. 2 Salk, 670. pl. 7. 

Mich. 3 Ann. B. R. Sir Sam. Gerrard's caſe. 

| | | 24. A 


Trial. 8 


24. A lghierman 1:5h gords in Kent tobe carried to London, and So where 
the actian being broug/t againit him in London for not delivering nts 
the goods, he moved to change the venue, becauſe the damage London &- 
and neglect was in Kent; but non allocatur; ior the neglef7 is gan a 
tranſitory, and not material where it was done. The venue is never — 
changed for a common carrier ; but otherwiſe perhaps in caſe of goods in con- 
deceit, or where there is an actual misfeaſance. 2 Salk. 670. pl. 8. Ying them 
from Lenden 


Paſch. 4 Ann. B. R. Heathcott's caſe. | into Mid- 


dlſex; it was moved that the venue might be changed, upon an affidavit that rhe goods, If ary where, 


vere It in Middlejex. But the Court ſaid, that it appeared upon this very atidavit, that the plaintiff. 


eo, bound to give material ewviacnce in London, and therefore retuſed the motion. 2 Barnard, Rep. in 
B. R. 283. Hill. 3 Geo. 2. Cifford v. Letchmere. 


25. On judgment in ejectment, upon a demiſe of 3 years, the 
defendant brings a writ of error into B. R. and the defendant in 
error ſues out a /cire fac” quare execu?” nn. To which the plaintrff 
in error pleads, that he has paid 200 l. in ſati faction of the term 
and damages; and upon iſſue joined, it was moved to change the 
venue out of Yorkſhire into Middleſex; but the Court denied the 
motion, becauſe the ejectment is local; and the ſcire facias being 

rounded thereon, the venue could not be changed. 11 Mod. 263. 
pl. 2. Hill. 8 Ann. B. R. Foſter v. Burden. 8 

26. A bill æuas brought to ſettle the boundaries of the manor of D. 
in com. palatine of Durham, and an iſſue being directed to try the 
matter, &c. a motion was made to try the iſſue in the county of 
York, and not in com. Durham becauſe the %% cp, as land of the 
county palatine, appoints the ſheriff, and has ſuch a power and influ- 
ence in the county palatine, that there cannot be an indifferent trial 
avhere he is party, It was admitted, that this Court may direct a 
trial of a local matter arifing in a county palatine in another 
county, being only to inform the conſcience of the Court ; and this 
has been the uſual practice, and there are many precedents for 
it. Cowper C. ſaid, it is uſual in this court to direct a trial 
of local matters in a county palatine in any other county, 
being only to inform the conſcience of the Court; and ordered 
that the jury have a view, and that the poſtea be marked, if the 
jury find any thing different from the boundaries given in by the 
plaintiff. Per Cowper C. Paſch. 2 Geo. in Canc. Sir Henry 
Lyddall v. Durham (Biſhop). | 

27. A tranſitory action was brought in London, and being 
changed, it was moved to diſcharge the rule, becauſe the action 
was brought by a ſpecial original, But the Court would not dif- 
charge it; for thould they do fo, the venue would never be changed 
when the action is laid in London; and as to the variance, 
which was objected there would be, on the changing the venue, 
the Court ſaid the defendant ſhould take no advantage of it, 
though the action was brought by ſpecial original. 8 Mod. 229. 


Hill. 10 Geo. 1724. Long v. Nixon. 


28. It was moved to change the venue from Pool into the On __ 
county of Dorſet, upon an afhdavit, that the action was for ſome noone x 


mall town-duties, wherein the inhabitants evere ſo much intereſted, nue ſhould 
that they were afraid they could not have an impartial irial in the not be 
3 town barge 
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frem Len- foren itſelf ; and that the ſheriff was member of the corporation. The 
24 Court ſaid, that the firſt reaſon has conſtantly been diſallowed, un- 


Fan: 1 G g 
zen, upon lefs in Ld. SHAFTSBURY's CASE, which has always been complained 


av vi, of; and as to the laſt reaſon, they ſaid the proper method then 


r tr was to enter this upon the roll, and * pray a writ to the coroner. 


ien, if 1 Barnard. Rep. in B. R. 283, Hill. 3 Geo. 2. The Town of 


any aroſe Pool v. . eites Skin, 40. 

there. It was | 

moved, that the a7ien related to ſome duties, which the plaintiff claimed as Iiſſee of the mayor of South- 
ampron, and which al! rbe neighbouring towns <uere affect ed by, and fo cvere 1 they could not have an 
equal trial there; and therefore hoped the venue ſhould continue here it was. The Court ſaid, that Sa- 
libury was the moſt proper place then for the venue to be in, as being the next adjoining county in 
the ſame circuit; however made a rule to ſhew cauſe, why the laſt rule ſhould not be diſcharged ; and 
then upon ſhewing that ebe duties were exceedingly trivial, and that only the fea-part toxons in the county 
Were affett:d by them, the rule was diicharged. 1 Barnard. Rep. in B. R. 422. Hill. 4 Geo. 2, 


Grove v. Drag. 


S. P. 2Bar- 29. Affidavit to change a venue, was penned that the promiſes 

. in the declaration {if any/uch were made) were made in Suſſex, and 

Mich. . not in London, &c. but was held inſufficient, and not agreeable to 

Geo. 2 the common form, which is, that the plaintiff's cauſe of action 

YT * (if any ſuch he hath) did ariſe, &c. Barnes's Notes in C. B. 331, 
332. Mich. 6 Geo. 2. Cole v. Gouing. 

30. A rule nifi, to change the venue, was diſcharged, the 
words of the affidavit, whereupon the rule was made, being, that 
the aftion did ariſe in the county of Bucks, and not in the county of 
Middleſex, or elfwhere out of the county of Bucks, to defendant's 

knowledge and belief, which is not poſitive, and therefore in- 

ſufficient. Barnes's Notes in C. B. 333, 334. Mich. 7 Geo. 2. 

Belſhaw v. Porter | | 

And the 31. Afﬀidevits of one of the defendants held ſufficient to found a 

vans Romy motion to change the venue. Barnes's Notes in C. B. 339. Trin, 
though it 10 Geo. 2. Box v. Read & al. 


was moved 
for ſome of the defendants, tliat they did not defire the venue ſhould be changed. Rep. of Pract. in 
C. B. 133. S. C. ; | 


2 32. On motion to change the venue from Middleſex into Surrey, 


177 who plaintifF inſiſted defendant ought to pay for a new bill; but per 


C. B. 346. Cur. it is no more than in other actions, a new original is neceſſary 
oy 13 in all caſes: the venue muſt be changed without coſts. Barnes's 
eo. 2. Notes in 6 B. 3 44. Mich. 12 Geo, 2. Davies V. Grace, 


Winter v, 


South an - attorney ' | 
Attorgey. 


(T. a. 4) Venue changed. By Privilege. 


8. O. cited x, A Tranſitory action was brought againſt a barriſter in Nor- 


7 . thumberland, and it was moved that he might have his 


pl. 9. Tria. privilege to lay it in Middleſex, and this upon the authorities of 
22 Cr. a, FRANKLIN v. SIR WILLIAM BUTLER and BERE v. Jones, that 
2 5, Where any tranſitory action is brought againſt him, he may have 
8. C. it laid in Middleſex, let the cauſe of action ariſe where it will. 
ted Sou. And the Court afterwards, upon ſceing the precedents cited, 


ordered 


Trial. 12136 


ordered to lay the venue in Middleſex accordingly. Sty 460. 177. pl 


s - "oy | 172. Hill. 
Trin. 165 5. Bacon v. Ramſey. 3 & 34 


| | 3 
Car. 2. B. R. in caſe of TnuompsoN v. ScnnGcs, in which it was agreed that Bacow's caſe in this 
court was law, that a plaintiff being a dar: iſter, had privilege to lay any traaſitory action which be 
brought, in the county of Middleſex; for his attendance is ſuppſed continually on the courts at 
Weſtminſter ; and ſo if he were defendant. — If the defendant is a barrier, he may have the ve- 
nue changed into Middleſex. 2 Salk, 668. pl. 1. Mich. 6 W. 3. B. R. Seaman v. Ling. 


*[ 137 ] 


2. In action for words by a barriſter, laid in Middleſex, the venue Bat in an 
indebitztus 


was changed into York on the common athdavit, and upon motion gqumpüt 
* to continue it in Middleſex, the Court denied it, and faid a bar- brought bya 
rifter had no ſuch privilege, generally; and though the plaintiff had <ounjellor at 


judgment by default, and waived it to try the cauſe, yet they  - 
would make no other rule than to try it in the county of York. r be 
2 Keb. 164. pl. 53. Hill. 18 & 19 Car. 2. Remington v. Har- g 2y 
. reaſon of bis 
riſon. - attendance 
in B. R. And per Twiſden J. in Mr. Bacox's caſe of Gray's Inn, the Court refuſed to change the 
venue in the like caſe: and ſo a motion to change it was denied. Mod. 64. pl. 9. Trin. 22 Car. 2. 
Wingfield's caſe. So in treſpaſs of battery in Eſſex, laid in Middleſex ; the venue was changed 
upon the common affidavit, but it being aftecwards moved that the plaintiff was a barriſter at Jaw, the 
Court ordered it to lie in Middleſex ſecundum privilegium; though it was objeZed on the other fide, 
that be had diſcontinued his practice, and lived in the country for many years paſt. 2 Show. 242. pl. 239. 
Trin. 34 Car. 2. B. R. Row v. Ruſſel. 


Ss where the plaintiff was a maſter in Chancery, and barriſter at law, and had laid the venue of a per- 


ſenal action in Middleſ.x 3 the Court was of opinion it could not be changed; for they ſaid, officers 
that are bound, or have buſineſs to attend at Weſtminſter-hall, have a right to have the venue in 
theſe perſonal actions laid in Middleſex, 1 Barnard. Rep, in B. R. 114. Hill. 2 Geo, 2. Buroughs 
v. Willis. 


: An attorney was plaiutiqſt, and laid his action in London, the S. C. cited 
3 5 e 4 | ? . . 2 Salk. 66%. 


Court upon motion, ordered the venue to be changed; for being j dag of 
laid in London, he is to be conſidered as a perſon at large. Seaman v. 
Vent. 47. Trin. 1 W. & M. in C. B. Anon. yr 7 
an att rney was laid in Landon; affidavit to change the venue was, that the cauſe of action, if any, aroſe 
in Devon. But the Court faid that an attorney has a right to lay the cauſe of action in Middleſex ; 
and therefore they obſerved it was neceſſary in theſe motions, that it ſhould appear the venue was not 
laid there. Upon which was produced a copy of the declaration, by which it vas ſaid, it appeared the 
venue was laid in London. But per Cur. an davit cught to be annexed, that it may appear to be a true 
copy; for they ſaid indced, in common caſ-s they ailow venues to be changed, let the cauſe of action be 
lain any where, and therefore do not require any affidavit that the venue was not laid in a particular 
county ; yet in the =x of an attorney, as he has a right to lay his action in Middleſex, they mult. 
1 Barnard. 311. Paſch. 2 Geo. 2. Anon. 


4. An attorney or officer of B. (as ſecondary of the Crown 8 7 


Office, &c.) has no privilege to change the venue where he 1s + defend= xy p. 
ant, but where he is ꝓ plaintiff, he may lay his action in Middleſex, Show. 155. 
and out of the proper county; and in fuch caſe the venue ſhall & S. bur 


D. P, ——- 


not be changed upon the common affidavit, by reaſon of his 14, 281. 
privilege. Carth. 126. Paſch. 2 W. & M. in B. R. Biffle v. S. C. bur 


not S. P. 
Harcourt. I Salk. 177. 


pl. 1. S. C. but not S. P. 


+ But where an attorney was ſued by writ of privilege, and the action was laid in Suffolk, the venue 
upon motion was changed into Middleſex. 2 Salk. 668. pl. 1. in caſe of SEAMAN AND LING, 
Cites Trin. 2 Anne, Wilcocks's caſe. But Mich. 10 Geo. 2. The defendant inſiſted in right 
of his privilege as an a torney, that the venue ought to be laid in Middieſex, his duty requirir.g his at- 
tendance at Weſtminſter, But per Cur. defendant has no ſuch privileges Plaintiff may lay his action 
where he pleaſes ; and if defendant applies to change the venue, it muſt be upon the uſual aftidavit. 
Barnes's Notes in C. B. 340, Cooper v. Mills, an attorney. ——-- S. F. Rep. of Pract. in C. B. 334, 135. 
Mich. 10 Geo, 2. Mills v. Johnſon, an attorney. 4 
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* 

18. P. Barnes's Notes in C. B. 348. Hill. 13 Geo. 2. Warden, attorney, v. Norden. 
per Cur. though the action was in afſault and battery. Barnes's Notes in C. B. 335. Eafter, 7 Geo. 2. 
Penton, an attorney, v. Lambert. f 
. But Dolden I. remembered a cafe where the venue was altered upon affidavit, though an attorney was 
Plaintiff, becauſe the matter did ariſe, and al! the wwitneſfes limed in remate parts of the z gdem Carth. 126. 


8. P. 


in caſe of Biſſe v. Harcourt. So where the plaintiff was an attorney, but had not declared in perſon, 
tat by Nicholas Cotterell bis atterrey, the venue upon motion was changed from Middleſex to Suffolk. 
Barnes s Notes in C. B. 334. Hill. 7 Geo. 2. Dent v. Lambert. 


ARA. ©, A clerk of aſſiſe of the Norfolk circuit brought aſſault and 


*. 28. battery in Middletex for battery done in Kent. Upon the com- 

cordingly. mon affidavit the viſne was changed, but upon motion that rule 
was ſet aſide and brought back again; for as clerk of the aſſiſe, 
the plaintiff is bound to attend the courts at Weſtminſter to 
return the poſteas. 2 Salk. 6 0. pl. 9. Paſch. 5 Annæ, B. R. 
Knight v. Farnaby. | | | 

2 Salk. 6% 6. If a /crjeant, barrifier, or * attorney, bring any tranſitory 


: . 208 action in Middleſex, the venue ſhail not be changed to any other 


Faxxavy county; becauſe + the law is, that a plaintiff may bring his tranſi- 
S. S. F. tory action where he will; and though the Court, ſince the time 
5 A of K. James I. have changed the venue on the common affidavits, 
573. Trin. yet this ſhail not be extended to take away the privilege of thoſe 
20708 B. R. who are to attend the courts of Weſtminſter; but no ſuch 
Balls, Privileged perſon ſhall be exempted from the rule of changing the 
+ [ 138, ] venue on the common affidavit, if they bring their action in any 

other county except Middleſex. Holt. 712. pl. 5. Mich. 5 Ann. 


Smith v. Farnaby. 


See Privi- 7. Barrifter at law being joined with another, has no privi- 

ge (D) pl. lege to change the venue; ſo where the ſuit is in auter droit. 

125 8 Mod. 316. Mich. 11 Geo. 1725. Townſend v. Aſſignees, &c. 
of a Bankruptcy. - ; 

Rep. of 8. Plaintiff ſued defendant by capias, and not by attachment 


8 . of privilege, and laid the action in Middleſex; defendant moved 
t change the venue, but plaintiff inſiſted that in right of his 


Geo. 2. privilege as an attorney, the venue ought not to be changed; 


wo 4 but Court were of opinion that plaintiff having declared as a com- 
Wzriraxp mon perſon, and not as upon an attachment of privilege, the venue 


v. Foxiz- muſt be changed. Barnes's Notes in C. B. 335. Trin. 7 & 


e þ-agy 8 Geo. 2. Welland, an Attorney, v. Frument. 


clared that he was not intitled to the privilege of an attorney unleſs he claims it properly; if he fues as 
a common perſon, he muſt be treated as ſuch. —— S. P. where the plaintiff being a privileged perſon, 
ſued by original. Barnes's Notes in C. B. 242. Hill. 11 Geo. 2. Girdler Serjeant at Law v. Wat- 
thewt.——— Report of Fiat. in C. B. 145. S. C. . 


(V. a. 5) Venue changed. At what Time. 


1. IN all tranſitory actions, where the declaration came in above 


fx days before the end of term next after the appearance, or the 

- term wherein the appearance was, the deſendant muſt that very 

term (and cannot afterwards) move to alter the venue; neither 

can the plaintiff after the appearance alter his own venue, though 

he would pay coſts, or give an imparlance. L. P. R. 85. cites 
Paſch. 21 Car. 2. B, R. 


2. Venue 


r 


Crtal. 138 


2. Venue cannot be changed after a plea pleaded, come ſemble. Cilb. Hiſt. 
Freem. Rep. 426. pl. 573. Trin. 1676. B. R. Aſtree v. Ballad. & f. be. 
cauſe it is agreed to by the defendant, A motion to change the venue after plea pleaded and notice of 
trial given, was denied by the whole Court. Rep. of Pract. in C. B. 33. Hill. 13 Geo. 1. Carter, 
Ar' v. Dormer Ar'. So where it appeared that the defendant had pleaded bef.re be applied to 
change the venue, the rule was diſcharged; for that the venue is not to be changed after the defendant 
has pleaded. Rep. of Prat. in C. B. 112. Hill. 8 Geo. 2. Coſtar & Ux. v. Standen. . 
cited Ibid. 36, 37. in caſe of Gardiner v. Forbes. S. P. 1 Barnard. Rep. in B. R. 283. Hill. 

3 Geo. Gifford v. Letchmere. | | 
Venue cannot be changed the one way or the other, after delivery or acceptance of a plea. 1 Bar- 
nard. Rep. in B. R. 298. Hill. 3 Geo. Anon. : 
Motion was made that the plaintiff might have liberty to amend his declaration, by changing the 
venue after plea pleaded ; and the Court accordingly made a rule to ſhew cauſe. 1 Barnard. Rep. in 
B. R. 410. Hill. 4 Geo. 2. Yarp Vs Plea. 


3. The motion to change a venue muſt be within eight days * A motion 


fer the declaration delivered ; but this rule is not ſtrictly obſerved. = change 
e venue, 


ut Trin. 7 W. 3. B. R. it was ſaid by Aſton, that one might and rule to 
move to change the venue at any time before judgment ſigned ; but ſhew cauſe 


Holt Ch. J. denied it, and ſaid that heretofore it was never granted 2 _ 


after the rules for pleading were out, 2 Salk. 668. pl. 2. Paſch. cauſe it ap- 
8 W. 3. B. R. Anon. | peared that 
after the 
rule to plead wwas out, the defendant applied to a judge for time to plead, and 22 the ſummons, moved ts 
change the wenue. Per Cur. he ſhould have applied to change the venue ſooner; the rule muſt be diſ- 
charged. Rep. of Pract. in C. B. 126. Hiil. 9 Geo. 2. Ball v. Young. 


| [ 139 ] 

4. In afſumpſit the plaintiff laid the promiſe t Staffordſhire. 6 Mod. 175. 
The declaration was delivered in Eaffer-term ; and a motion being (oY 
made in Trinity-term to change the venue [into London] Holt. S. C. But 


Ch. J. ſaid, that unleſt it appears in the declaration, that the plaintiff Holt Ch. I. 


avas not intitled to a plea to enter, we expect an affidavit when the — 


declaration was delivered, that the Court may be aſcertained thereby. a country 
2 Salk. 669. pl. 5. Trin. 3 Ann. B. R. Crockett's caſe. I as 

a the de clara- 
tion of Eaſter term, in which, though it were the firſt day of the term, he could not have a plea to 
enter, he thought this out of the reaſon of the rule, and therefore an affidavit unneceſſary ; but here, be- 
cauſe if the action were laid in London, there muſt be 15 days between the teſte and return of the 
proceſs, and ſo the plaintiff could have no trial till Michaelmas term, the Court held him up to the rule. 


5. The plaintiff the /econd term may amend, but not change Þ It was 
the venue, though iſſue be not joined, nor in any caſe afterwards ; our _ 
: . 4-55 . G ur. thatin 

for in + tranſitory actions the plaintiff has his election to lay :ranjrory 


his action where he pleaſes ; therefore he ſhall not change ir, ene the 


though the defendant may, on cauſe ſhewn. 11 Mod. 198. pl. 15. 3 3 
Mich. 7 Ann. B. R. Withers v. Baker. | ay 
a but the de- 


ſendant might transfer it to the right county, unleſs the plaintiff would be Bund by rule to give material 
evidence of ſome faft in the county wwhere be laid it. Per Cur. 12 Mod. 515. Paſch. 13 W. 3. in 
the caſe uf the Corporation of Orford. ; | 


„ 6. rule to change the venue was diſcharged, defendant f S. P. 
5 having had time by a judge's + order to plead, conſenting to plead es 


, . 3 Notes in 
an iſſuable plea, and to take notice of trial within term. Barnes's C. B. 340% 


Notes in C. B. 333. Mich. 7 Geo. 2. Hardriſs v. Sandell. Mich. 10 


| Geo. 2. 
Newby v. Burton. S. P. Ibid. 346. Eaſter, 12 Geo, 2. Gouthouſe v. Blaxland. 59 where 
the defendant had ſummoned plaintiff before a judge fer time to plead, though the ſummons was diſcharged, 
and no order obtained, a rule to change the venue was diſcharged, Barnes's Notes ia C. B. 333+ Mich. 


7 Geo. 2. Singleton v. Lacey. 
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139 Trial. 


It was held, upon hearing counſel on both ſides, that defendant cannot regularly move to change 


the venue, after taking ent a judge's ſummons for time to plead. Barnes's Notes in C. B. 337, 338. 
Hill. © Geo. 2. Paul v. Young. S. P. Barnes's Notes in C. B. 344» Mich. 12 Geo. 2, 


Luis v. Chorke. 


7. The venue was laid in Vorkſhire inſtead of London by miſ 
tate of the agent, contrary ta the inflruftions received from the country 
attzrney (his client), as appeared by affidavit; a rule had been 
made in the Treaſury, upon hearing the agents on both ſides, to 
amend the declaration, plaintiff conſenting to give an imparlance; 
but the Court diſcharged that rule, as being without precedent. 
The plaintiff after he has made his election as to laying the venue, 
cannot afterwards change it. Barnes's Notes in C. B. 334. Eaſter, 
7 Geo. 2. Jarratt v. Dawſon. 

Sach a m- 8. It was moved the 4% day of the term to change the venue. 
tion was de- Per Cur. it can not now be done, as there is not a day left in 
of the term for plaintiff to ſhew cauſe. Barnes's Notes in C. B. 336. 


votice. Eaſter, 8 Geo. 2. Wood v. Winch. 

Ibid. 34 5. 

Hill. 12 Geo. 2. Tuoug us v. Rax D. And adds, note, the writ was returnable the ſecond return 
of the term, and declaration delivered February 8. fo that defendant's attorney could not procure an affs- 
devi from bis client in the country, ſo as to move ſconer, | : 


9. After a rule to ſhew cauſe why the venue ſhould not be 
changed was made, and before the day of fhewing cauſe the defend- 
ant pleaded, which it was inſiſted was a waiving of his rule, yet 
the Court made the rule abſolute, ſeeing his firſt application to 
the Court to change the venue, was made before the plea pleaded. 
Rep. of Pract. in C. B. 136. Mich. 10 Geo. 2. Lucas v. Rudd. 

10. Defendant having moved to change the venue upon the 

common affidavit, it was objected that he had ebtained time from 

L 140 ] 42 judge ts perfect his bail, and therefore the motion, came too 
late, but the objection was over- ruled. Barnes's Notes in C. B. 

340. Mich. 10 Geo. 2. Newby v. Burton. | | 

Rep. of 11. On rule to ſhew cauſe why venue ſhould not be changed, 
14. Plaintiff objected, that defendant had obtained a judge's order for an 
Mich. 13 imparlance, and could not aiterwards move to change the venue; 


Gev. 2. but the objection was over-ruled. This is not matter of favour 
e be (like time to plead) but of right; the judge would not have ordered 


8. C. an imparlance, if defendant had not been inlitled to it by law. 
The rule was made abſolute. Barnes's Notes in C. B. 346, 347. 
Mich. 13 Geo. 2. Blackſtock v. Payne. | 


(V. a. 6) Venue changed /o what Place. 


1. II was moved to change the venue into Cheſter; and it was 
granted per Cur. becauſe this court can ſend down the 


record by mittimus. 2 Ld. Raym. Rep. 1418. Trin. 12 Geo. 5 


B. R. Godfrey v. Philpot. 4 
Ibid. aids, 2. Aclion for words was laid in London, and a motion was made 


note, Fan- to Change the venue, upon affidavit of the words being ſpoken in the 


2. . town of Scuthampton ; but denied upon hearing counſel _—_ 
| 2 


Trial. 140 


ſides, becauſe the Court did not uſe to change the venue into a city, 5 Geo. 2. 


or town and county within itſelf, without conſent of the parties. 1 


Rep. of Pract. in C. B. 36, 37. Trin. 13 Geo. 1. Gardiner v. motion to 


Forbes. change the 

| | | venue from 
Middleſex ta the city of York, was denied. And Ronins v. WEINE, Hill. 1 Geo. 2. a motion to 
change the venue from Middleſex to the city of Ex:n, was denied. —S, P. Where the motion was to 


change the venue from London to Exeter. Rep. of Prack. in C. B. 82. Hill. 6 Geo. 2. LAN E v. 
NEewMAN. And the book ſays, that Trin. 6 & 7 Geo. 2. between CowL1nG v. REYNOTDSNOͤ x, 
the like motion was again, ror the ſame reaſon, denied by the Court. Barnes's Notes in 
C. B. 232. Mich. 6 Geo. 2. S. C. the motion being to change the venue from London to the city 


; of York. f 


But on a motion to change the venue from the county of Middliſex to London, on affidavit that the 
cauſe of action, if any, aroſe in London; the Court ordered the venue to be changed; for London has 
always been conſidered in this reſpect as a county at large; and ſuch mot ons have uſually been granted, 
cheugh not to any other city or town, 4bich is a county itſelf. Rep. of Prat. in C. B. 41. Hill, 1 Geo. 2. 
Biddolph & al. v. Browne, c | . 


3. After a motion to change the venue from London into the The Court 
county of the city of York had been denied, it was prayed it might —.— 
be changed into the county at large (York) ; which was alſo denied the venue 
per Cur. becauſe that 7s nt the true county where the cauſe of action —_ * 


did ariſe. Barnes's Notes in C. B. 332. Mich. 6 Geo. 2. Cow- Dorſetſhire, 


ling v. Reynoldſon, upon affida- 
| vit that the 


cauſe of action aroſe in Pool, which is a town and county in itſelf (it being admitted that it could not be 
removed to Pool for that reaſon). But denicd it, there being no conſent. 2 Barnard, Rep. 285. 306. 
Trin. 6 Geo. 2. Damon v. Jollieffe. 


4. It was moved to change the venue from Cumberland into Rep. of 


Lancaſhire, which being a county palatine, the motion was denied. 8 es 


Barnes's Notes in C. B. 332. Mich. 6 Geo. 2. Herbert v. Shawe. Trin. 6 & 
7 Geo 2. 

S. C. And ſays the Court has conſtantly denied ſuch motions for changing the venue inte à county 

folatine, a f 


5. A rule was made to change the venue from Norfolk into 
London. Sir SAMUEL GERRARD's caſe in Salk. 670. was cited to 
ſhew that a rule had been made to remove a venue from a county at [D 141 ] 
large into London. Barnes's Notes in C. B. 337. Trin. 8 & 
9 Geo. 2. Bickley v. Mackerell, 
6. It was moved to change the venue into Durham, or an adjacent Rope of 
county where the afſiſes are held twice a year, upon the common C. B. — 
aſſidavit. The motion was denied. Barnes's Notes in C. B. 337. S. C. by 


Hill. 9 Geo. 2. Craſter v. Cockerell. name of 


CrASTELL 
v. Cock xx, ſays, the Court refuſed to change the venue to a county palatines 


7. The venue was changed from the county of Cumberland to the 
city of London, upon the common athdavit. Barnes's Notes in 
C. B. 338. Eaſter, 9 Geo. 2. Lutwich v. Eames. 

8. It was ſaid that the Court does not uſe to change the venue 
to any county where the afſiſes are held but once a year. Rep. of Pract. 
in C. B. 129. Hill. 9 Geo. 2. Craſtell v. Cocker. 

9. On a policy of inſurance a rule was made to ſhew cauſe why 
the venue ſhould not be changed from Cumberland to the city of 


8 riftol or Semer/etſhire, (the adjacent county,) at plaintiff”s W_ 
| | X 
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141 Trial. 

It was ſhewn for cauſe, that the rule was unprecedented, and 
againſt the courſe of the Court; for though in an action on policy 
of inſurance the venue may be changed, yet it cannot be to a city 
or adjacent county at plaintiff's election, and thereupon the rule 
diſcharged. Barnes's Notes in C. B. 339. Trin. 10 Geo. 2. 
Lutwidge v. Wilcox. : 

10. Venue was changed from London to Middle. Barnes's 
Notes in C. B. 348. Hill. 13 Geo. 2. Stoneham v. Dent. 


— (Z. a) Per Pais. Viſne. In what Caſe the Viſne 
e, ſhall come out of 2 or more Vill in the ſame 
See (A. b). County. 


Br. Viſne, [I. F treſpaſs in D. defendant pleads a releaſe dated at S. in the 
2 — ſame county, in which witneſſes are named. The plaintiff 
denies the deed. This iſſue ſhall be tried by both places. 
o E. 3. 1.] 
: [2. Tf the iſſue be whether g acres in B. are held of W. as of his 
manor of D. or of C. as of his maner of K. this ought not to be tried 
by B. only, but by B. and K. Mich. 7 Ja. B. Boxp's cAsE; 
Per Curiam.] 
Becauſe the [g. If it be pleaded hat E. had iſſue F. born in another vill than 
tary of evhere the land is, and the other ſays that E. had ne ſuch iſſue J. this 
in the fame ſhall be tried by both vills, and not only where the land is. 
2 the 11 H. 4. 75. Adjudged.] 
AHL from both counties; but if the place of birth had been alleged in a foreign county, the viſne 


Would be only where the land is; per Thirne. Br, Viſne, pl. 386. cites 11 H. 4. 74. S. P. 
as to ſuch plea cf birth in another county, and the ĩſſue as here. Br. Viſne, pl. 33. cites 11 H. 4. 56, 


[4. If the iſſue be whether D. be born before marriage at A. or 
evithin marriage at B. in the ſame county, this ſhall be tried by both 
vills. 11 H. 4. 84.] : 

[5. But if the ifſue be whether he was born before efſpouſals, 

I 142 J it ſhall be tried by the aiſiſe. 11 H. 4. 84.] 
1g; Ogg (6. In a replevin, if the defendant avows becauſe the * plaintiff, 
BD. P. viz. holds the place where, &c. of him by fealty and rent, as of his manor 


in treſpaſs of D. in the ſame county, but in other vill than where the land, c. 


ks a 4 nd fer rent arrear, Sc. Fo which the plaintiff ſays, that he holds 


—— the land of F. S. as of his manor of S. &c. without that that he holds 


the vente of the defendant as of his manor of D. by fealty, &c. This iflue 


_ A ſhall not be tried only by the vill where the land lies, but by that 
ereasjt vill and the vill where the manor lies alſo. Tr. 3 Ja. B. R. by 


whereas it 
was moved 2 apainſt 1. Tr. 11 Ja. B. R. between STILWELL, PLAINTIFF, 
0 1 AGAINST ANCELL AND RIDER. Per Curiam. ] 

that it ſhould have been from W. and T. And Doderidge J. ſaid, that the ven, fac. is to be from 


the place where the land is, and where the common is; and ſo where the common is appendant. The 


Court was clear of opinion, that the venire facias here in this caſe was miſ-awarded ; for T. is not within 
the manor of W and the veniie facias being here of W. ſaying nothing of T. is not well awarded; for 
the ſan:e ought to have been of both, viz, of T. and W. And therefore by the rule of the Court, judg- 
ment was arreſted, and a venire fac. de novo was granted, 
+ ® Orig. i: (defcndant). 
[/. Mich, 


"FF 4% * mad 


6 
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[7. Mich, 13 Car. B. R. between SaERLOCK AND CHANDLER, Jo. 395: fl. 
where the defendant faid, that he holds the land mentioned in the e —— 
avswry, and other land by the ſervices mentioned in the avzwry, with- Caax- 
out that that he holds the faid land only by the faid ſervices of =, S. C. 


. . . dingly ; 
the manor. Per Curiam, this ought to be tried by a venue from (ns? 
the place where the land lies, and from the manor alſo. was helped 

by the ſta- 
tute, Per tot. Cur. (abſente Bramſton. ) Cro. C. 480. pl. 2. S. C. held accordingly, that the trial 
by the common law ought to have been per vicinetum of both, and that ſuch miſ-trial had bzen cauſe of 
reverſal ; but that it is aided by 21 Jac. Cap. 13. 


[8. In dower if the iſſue be whether demandant was above ꝙ years Br. Viſne, 
at the death of her baron or not, and demandant alleges ſhe was born - 5 
in other vill in the ſame county, the venue ſhall come from both + * 
places; that is to ſay, where the land is, and where the birth 
is alleged, becauſe it is in the ſame county. 21 E. 3. 28. b. 
Adjudged.] | 
[9. In account brought in Londen, defendant pleads the releaſe of 
the plaintiff in London; to which the plaintiff ſays, that at the making 
he was within age, and ſays that he was born in Fleet-ftreet ; to which 
defendant ſays, that he made the deed in Thames-ſtreet, at which time 
the plaintiff was of full age; the venue ſhall come from the one 
place and the other. 22 E. 3. 1. Adjudged.] — 
Lo. In a fermedon, if the tenant pleads a releaſe in bar, dated at * S. Fol. 613. 
and demandant fays that he was impriſoned at D. at the making, this —w—wv 
ſhall be tried at D. where the impriſonment is alleged. 
22 E. 3. . 
LI I. If the prebendary of G. brings annuity againſt the parſon of B. A biſhop be- 
and counts of a preſcription, and alleges a ſeiſin in S. all being in the 8 1 —_— 
fame county, and the ſeiſin in him by whom ſciſin is alleged is traverſed ; granted the 
this ſhall be tried by the one vill and the other, and not by the vill t awvid- 
of G. where the body of the prebend is. 2 H. 5. 3. Adjudged.] hefe 


them, which ſhould be firſt vacant ; and the dean and chapter confirmed the grant. The biſhop died, 
then ore of the prebends became vid, and the ſucceeding biſhop granted it to another; the firſt grantee 


brought a quare impedit in the county of the city of Litchfield, 4obere the cath:dral church is, and not 


where the body ot the prebend lies; and this by the opinion of the Court. D. 194. pl. 33. Mick. 
2 & 3 Eliz. > 


12. Treſpaſs of battery at B. The defendant pleaded, that de fon 
aſſault demeſne at H. The plaintiff ſaid, that de ſon tort demeſne, 
without ſuch cauſe ; and viſne was of both places, inaſmuch as they 
were in one and the ſame county. Br. Viſne, pl. 54. cites. 
21 H. | 
13. Hjectiane firme of a rectory in A., B., and C., and tried for the 
plaintiff by a vue ut of A. only. Verdict and judgment for the 
plaintiff, but reverſed upon error brought; for the viſne ſhould be 
from all three vills. 5 Rep. 36. b. Trin. 30 Eliz. in Scacc. 
Baynham's caſe. 
14. In action on the caſe for a way, the declaration was of a [ 143 ] 
way from A. to B. and from B. to C. The venue ought to be from 
A. the firſt place, and C. the laſt place; cited by Warburton 
J. Mo. 862. in caſe of Cumberland v. Cumberland, as adjudged 
in B. R. a | 
| 15. In - 
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143 Trial, 
15. In waſte for waſte done in 3 villages B., F., and A., and 

offigned waſte in B., F., and A., and alſo L. not mentioned in the writ, 

there were 18 ſeveral iſſues, and one veuire facias to try all; and 

this the Court held to be well enough to avoid multiplicity; but 

then the venire facias muſt ariſe frem all the places from <vhence the 

z/ſues ariſe, and from no more, as a common venire facias for one 

iſſue ought to be; but here it did not ariſe from B. a place men- 

tioned, and it did ariſe from L. another place not mentioned 


in the writ ; and becauſe the venire facias could not be made good 


in part, and void in part, and eſpecially becauſe a place was added 
to the yenire facias which was not mentioned in the writ, which 
place could not be applied more to one iſſue than to another: it 
was held ill in all. Hob. 37. pl. 43. Cumberland v. Cumberland. 
16. If there be zwvs places which have equal notice of the matter, 
there the venire facias ſhall be of both places. Bulſt. 48. Mich. 
8 Jac. in Lyſkerrit's caſe. 


See (Z. . (A. b) In what Caſes it ſhall come out of two or 
more Vills, and where not, in the ſame County. 


Lr. IN treſpaſs fer entry into a manor, if defendant juſtifies in B. 
parcel of the maner, and plaintiff replies net parcel of the 
manor ; and ſo at iſſue; this may be tried by the vill of B. and the 
manor. Tr. 8 Ja. B. SiDLEY's caſe, per Curiam. Mich. 8 Ja. B. 
per Curiam.] 
r. J. 327, (2. If an iſſue be, whether within the manor of Margrave there 
pl. 4- Mich. at been time whereof memory, &c, the manor of Marheld demiſed 
5 and demiſable by cepy of the court of the manor of Margrave ; the 


B. R. . 
Noon z v. Venue may be from the manor of Margrave only, becauſe tlie ifſue 


Gooy- ariſes upon the cuſtom within this manor, and it appears that the 
S ©. 2-4 tenants of Markeld are parcel of the manor of Margrave, alſo it 
in error appears that the manor of Marſield is within the manor of Mar- 
brought grave. Co. 11. NEVILL, 18.]- 

upon this 


point, the judgment in C. B. was aſtirmed. 2 Bulſt. 135. GoopGroOOME v. Moors, 8. C. 


according!y, and that the 9 E. 4. 50. does not warrant the venire tacias, in this caſe, to be of both places. 


enk. 340. pl. 93. S. C. | | 
DLZ. If the iſſue be, 2vhether an advow/on in an hundred be in greoſſe 
or appendant to a manor in another hundred, it ſhall be tried by both 
hundreds. 9 H. 6. 66.] 
[4- In action of waſte for wwaſſe in two wills in the ſame county, the 
venue ſhall come from both vills, if u wafte done be the iſſue, 
9 H. 6. 42. b.] | | 
C5. In treſpaſs of battery in D. if defendant juſtifies de fon aſſault 
in S. and plaintiff ſays of his own wrong without ſuch cauſe, the venue 
| ſhall come from both vills. 9g H. 6. 63. b.] | 
In replevin [G. In treſpaſs of graſs ſpoiled in S. if defendant juſtifies there by 
x nc farce of a common appendant to his franktenement in D. of which he, 
2 preſerip- Ec. have been ſeiſed time wherecf memory, &c. if the plaintiff tra- 
toes fer come werſes the ſciſin, it ſhall be tried by both vills. 30 E. 3. 26. b.] 


SN. 
pendant ts lard in D. and the vinus wa: from Ne criy, and found tor the plaintiff, who praycd judg- 
; | ment, 
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ment, inſiſting that the trial may be in one place as well as in the other. But the Court held it ill, 
and that the “ venue ſhould come from both places when the matter ariſes in both, and it is not helped by 
the ſtatute of jeofayles, it being a matter miſ-tried ; and thereupon the counſel adviſed his client to take a 


ne w venire facias. Goldſb. 37. pl. 12. Mich. 29 Eliz. Knight's caſe. 


7. In annuity againſt a parſon upon an annuity by preſcription, if See (O. a) 
fr be alleged in other place than where the church is, but within the pl. 2, 3-4-6 
ſame county, and the iſſue is upon the preſcription it ſhall be tried by 
both vills. 10 H. 6. 19.] . | | 

[8.. So if the annuity be brought ia Devon where the church is, 
and ſeiſin is alleged in Exeter, and ifſue is upon the preſcription, upon 
aver ment that parcel of the city of Exeter is in guildable, and out of the 
franchiſe, and ſo may join with the county, (where the reſidue of the 
city cannot join with foreigners,) the yenue ſhall be from the 
viſne which is out of the franchiſe, and from the other; for they 
are in one county. 10 H. 6. 19. adjudged] 


8 Ja. in the Exchequer, between j LEVISOoN AND KIREE, adjudg- --- 


; 7 Lane, 65. 
ed in arreſt.] 68. Trin 


7 Jac. S. C. in the Exchequer ; and the trial being from both pariſhes, was agreed per Cur. to be a miſ- 
trial; for the truſt not being eff: ctually ſhewed in the declaration, the truſt is now only an inducement, 
and therefore needs not be ſhewed within what pariſh it was made, and therefore a new ven. fac. was 
granted. Cro. J. 265. pl. 30. Lewlon v. Kirke, S. C. accordingly. 


11. Aſiſe of land in tus wapentakes, viz. in L. and K. and the 
annel was all of K. and none of L. and therefore the array was 
challenged, and quaſhed upon this being found. Br. Challenge, 
pl. 128. cites 28 Aſſ. 38. SY 
12. In treſpaſs for entering into the manor of D. in S. viſne ſhall mY wan 
— . Als far - 
be of 8. Br. Viſne, pl. $1. cites 6 H. 7. 3. as Fo 
the manor of D. viſne ſhall be of the viſne of the manor, notwithſtanding that it be alleged that the manor is 
in S. for this is no plea for the reaſon atoreſaid, becauſe the viſne appears before. Ibid. 


13. Forcible entry into the maner of D. in D. the defendant ſaid 
that no ſuch vill, hamlet, or lieu conus, out of vill and hamlet within 
the ſame county. And a good plea by reaſon of the viſne ; for now 
the viſne ſhall be of D. but if he had ſaid in the manor of D. 
without more, then well; for there the viſne ſhall be of the manor 
of D. quod Huſſey & Fairfax conceſſerunt. Br. Viine. pl. 118. 
cites 11 U. 7. 2%; 22. 

14. In replevin the defendant avowed damage feaſant, and 
intitled himſelf to the franktenement, for cutting a tree contra comſuetu- 
dinem manerii. The plaintiff made title and traverſed, abſque hoc 
that he cut contra conſuetudinem manerii ; and this iſſue was tried 


in another vill, and not in the manor, which was inſiſted to be a 


miſ-trial, becauſe the viſne ought to be from the manor, and the 
10 vill 
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vill where the tree was cut, the iſſue not being upon the cuttin 
only, but upon the cutting contra conſuetudinem manerii; ts 
that where cuſtom comes in queſtion, it ought to be tried by the 
viine of the manor. Sed non allocatur, becauſe the cu/tom is not in 
grueſtion, the traverſe being in the negative; which does not affirm 
the cuſtom. And Doderidge ſaid that this vill may be within the 
f 145 ] manor; and fo judgment was given according to the verdict. 
| Palm. 170. Paſch. 19 Jac. B. R. Lothwell v. Clinton. 
15. Debt for rent was brought in Middleſex. The defendant 


pleaded an entry before the rent due, and that he was held out, oc, at 


D. in Hertfordſhire, where the lands lay. Iſſue was taken thereupon 
and tried in Middleſex. It being moved that this was a miſ-rrial, 
the other fide inſiſted it was aided after verdict by the ſtatute of 
jeofails. But it was anſwered, that a local juſtification will alter 
the caſe, and the locality was neceſſary in this caſe. And per 
Cur. this is 2 miſ-trial, and a ven. fac. de novo was awarded. 


Comb. 75. Hill. 3 & 4 Jac. 2. B. R. Lander v. Elliot, 


(B. b) Per Pais. Viſne. In what Caſes it ſhall 
come out of two or more Vills in the ſame 


County. In reſpef of the I ue. 


Fi. IN action of wvafte for waſte in A. and B. if it be pleaded that 
A. tis a hamlet of B. without that that it is a vill by itſelf, though 

A. and B. are in divers hundreds, yet becauſe this iſſue is taken 
upon the negative, whether it be a vill by itſelf, the venue ſhall be 
from A. only; for the iſſue is taken upon this point only, 


9 H. 6. 66. Curia.] 
So in ation [ 2. In treſpaſs in a vill, defendant juſtifies in another if the place 
> [xa be made parcel of the iſſue, the venue ſhall be from that only. 
words ſup- 9 H. 6. 63.4 
poſed to be t | 
poten at B. in the county of S. the defendant ſaid be ſpoke them upon an iſſue tried at C. in the county 
of W. and becauſe the wenire was of B. in the county of S. where it ought to bave been of C. in the 
county of V. where the juſtification aroſe, the judgment was reverſed. Cro. E. 468. (bis) pl. 18. 
Hill. 38 Ez. E. R. Bowyer's c:le, ———— Mo. 410. pl. 557. Bowyer v. IEN EIS, S. C. 
Acordingly. 

So in action for words, viz. calling bim thief at D. in cem. E. the defendant juſtified for that be bad 
committ'd a robbery at W. in the ſame county, iſſue de fon tort demeſne. The venice was awarded from 
D. where the words were ſp ken, and a trial thereupon, and held to be ill, and a new venire fac. awarded 
from the viſne of W. where he juſtified; and a verdict for the plaintiff, and judgment thereupon. It 
was moved that the veni e fac. ſhould have been from D. as well as from W. Sed non allocatur ; 
for by the juſtification be words are confeſſid, and the iſſue is only upon the cauſe. Wherefore the judg- 
ment was airmed. Cro. 870. pl. 5. Hill. 44 Eliz. B. R. Clerk v. James. 

Action for words, for calling him a perjured per ſon at D. in Eſſex; and defendant juflified, for that the 
plaintiff vas perjured in bis anſwer in Chancery, at Weſtminſter in the county of Middlejex, and ſo juſtified 
the words at DO. The plaintiff replied de injuria ſua propria; and the venire facias, by the award of the 
Court, was directed to the theriffs of Middleſex ; for the juſtification ariſes there, and the words were con- 


a. Cro. E. 2631. pl. 48. Mich. 33 & 34 Eliz. B. R. Ford v. Brook. 


Br. Londin, Z. In appeal of maihem in a «vard in London, if defendant 7u/{ifies 
Br Vis, tort demeſne, it ſhall be tried by both wards. 41 AM: 21. 


pl. 74. cites 
S. C. but Brook ſays, that now by the flatute 7 H. 7. cap. 4. nothing within the ward is no plea; for 


London is not but the fame viſne by this itatute, x 
[4 In 


pl. 21. cies i ether ward there without any traverſe, and plaintiff replies de jon 


%\ yu bd. 2d 
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Ca. In falſe impriſonment of an impriſonment in D. if defendant 
juſtifies by a warrant of a franchiſe in S. and the other avers his writ, 
and ſo iflue is whether he took him in D. the venue ſhall be only 


from D. 42 E. 3. 7.] [1460 


[5. In an action upon the ca/e, if the plaintiff counts that he e 


was ſeiſed of an houſe in D. and of certain land in S. and had a way (116.) 


from * the ſaid houſe to the ſaid land, and that defendant has „apt the Oro. E. 
way, by levying of a hedge in D. to which defendant pleads not FE Fe 
guilty; this cannot be tried by D. only without S. though the venue from 


iſſue is not guilty ; for by this all the way is put in iſſue. M. 40, P. only 
41 El. B. R. between S1DDENHAM AND Ropixs adjudged, and 2 _— 


cited a caſe between Davies AND YEo, to be adjudged at Saint Al- for upon 


ban's term accordingly.) not guilty 
pleaded, 
the obſtruction was properly in iſſue; and fo the venue ſhall be from D. only, where the Ropping is; 


but that if the iſſue had been upon the preſcription, it had been otherwiſe. =—- S. C. cited Ld. Raym. 


Rep. 172. Hill. 8 & 9 W. 3. But Treby Ch. J. ſaid he had a MS. report of this caſe of Cro. 


E. 619. and 2 Roll. 614. and that by his report, which is much preferable to the printed books, that 
judgment was arreſted. EY 
In treſpaſs for breaking his cioſe, the defendant zuſtifed by preſcription fer a way from bis franktene- 
ment in D. to the will of S. in the fame county. {/ue was taken de injuria ſua propria, &c. the ven. 
fac. wwas de D. only, It was objected that the viſne ought to be from D. and S. but aamitted it to be 
right, if the preſcription had been traverſed ; but Ly the replication the way is eonfefſed, and fo he might 
break the cloſe without uſing the Way; for the way is not in queſtion. And of that opinion was Pop- 
ham; but Fenner and Clench being e contra adjornatur. Cro. E. 426. pl. 26. Mich. 37 & 38 Eliz. 
B. R. Atwood v. Ballard. And Cro. E. 427. pl. 27. in the caſe of BAG v. BAN NIX GV 
where the plaintiff preſcribed forfa way from his houſe in D. over Gr. Acre in S. and ever BI. Are 
to ſuch a place in P. and that the defendant ſtepped bis way in F. the defendant pleaded not guilty, and 
found for the plaintiff, It was faid that if the preſcription had been traverſed, the venire facias thould 
be from every vill where the land lies, over which the way is; and that fo it was adjudged 33 Eliz. in 
C. B. in Haukhurſt's caſe. 
So in caſe for diſturbing the plaintiff in a common evay to the church of B. and ſhewed that the way 
was over divers cloſes in L., M., and N. and over the church-yard of the church cf E. and that the de- 
fendant diſturbed the plaintiff, by making a ditch in the cloſe in N. the defendant pleaded not guilty, 
and found for the plaintiff; but the venire facias was quaſhed, becauſe it was from N. only, and a new 
one awarded from L., M., M, and B. Hutt. 2. Hill. 12 Jac. Rayner v. Waterhouſe. | 
So in treſpaſs for entering bit cloſe in L. and cutting down the hedge, the defendant juſtißed that in 
the ſaid cloſe there das an bighway leading from S. to N. &c. and becauſe the way was ftopped by the 
hedge, he cut it down to uſe the laid way. The plaintiff rep/icd de injuria tua propria, &c. and the iſſue 
was tried upon a ven. fac. de L. only, The Court held this a miſ-trial ; for the wen. fac. ought to bawe 
been from F. and N. being the places from and to which places the way is ſuppoſed to lead. Cro, |, 598, 
pl. 22. Mich. 18 Jac. B. R. The King v. Hopper. 1 
But where in caſe, the plaintiff declared that he was ſeiſed of an bouſe and land in F. to which be had 
8:1:mon ap pendant in 7 acres of land there ; and alſo to baue a way from his meſſuage over the ſaid 7 acres 
to B. and that the defendant bad ploughed up the ſaid 7 acres, hereby be ieft both bis common and way. 
Upon not guilty, verdi& was for the plaintiff. Exception was taken that the wen. fac. was fem F. 
only, when it ſhould have been likewiſe from B. becauſe he could not be guilty, unleſs there was ſuch a 
way, and if the iſſue had been upon the preſcription for the way, the viine muſt have been from both. 
The Court gave judgment, becauſe the point in iſſue appearing and direct, is upen the diſturbance, which 
was only in F. where the 7 acres were. Hob. 315. pl. 395. Clerk v. Wood. Jo. 2, Mich. 
18 Jac, C. B. CTT AVE v. Woop, S. C. accordingly; and the declaration ſetting forth alſo, that he 
had a way likewiſe from B. to C. another vill in the ſame county, if the preſcription tor the way had 
been traverſed, the viſne muſt be from all 3 vills. Hutt. 39. S. C. accordingly.———-S, C. 
cited by Powell J. 2 Ld. Raym, Rep. 1193. Trin. 4 Ann. in the caſe of the Queen v. Wyatt, 


[6. In an action of trover and converjion of a fowling-piece at A. 
if defendant jrflifies at C. in the ſame county, by the flatute of 1 Fa. 
which enacts that none ſhall ſhoot in any fowling-piece, if he has 
not 40l. land, or 200 l. in goods; and that any man who has 100. 
land may take the piece from the offender, and ſhews that the defend- 
ant ſhot in it at C. and has not 4ol. land nor 2001. in goods, and 
that he himſelf has i001. in land, by which he took it, &c. and 
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146 ä | 
plaintiff replies de hn tort demeſne, &c. this iſſue ſhall be tried 
by C. only, and not by A. becauſe the- converſion which is 
laid at A. is confeſſed. H. 5 Ja. B. Rrarvy's caſe, per Curiam 


adjudged.] | 
Hob. 64. [7. In replevin fer taking in H. in S. againſt two defendants, and 
15 the ane pleads nan cepit, and the other auotut the taking in H. in the 


petr's pariſh of D. and it is tried by one venire facias, this ſhall be from 
caſe accord- both places, that is to ſay, from S. and D. for the plea of the laſt 
my, Bat cannot alter the trial of the plea of the other defendant. Mich. 


he who | 
ptraded 3 Ja. B. between ARUNDELL AND BLANCHARD adjudged. ] 
non cepit, 
was not bound by the other's confeſſion, that it lay in the pariſh of D. and there being but one venire 
* facizs, it muſt fit both their caſes, which was to have it from S. and D. Brownl. 174+ S. C. 
accordingly. = 

In treſpaſi at B. again to, the one pleaded not guilty, and the ther pleaded releaſe at A. and venire 
farias iſſued of the viſne of B. and therefore the defendant pleaded in arreſt of taking the inqueſt ; 
and all was quaſhed, and viſne awarded of both places. Quod nota. And yet per Hill, two venire 
facias's ought to have iſſued; but per Belk. where two plead ſeveral iſſues, venire ſhall be of one 
and the ſame place by one venire facias, and one inqueit ſhall try all. Br. Viſne, pl. 29. cites 
. 3. 14. 


AL 145. ] 8885 
— I. In an action of deb? upon tithes upon 2 E. 6. if the defendant 
1 Fol. 615. ſayr that the place out of which the tithes are claimed, is parcel of the 
a Roll, Rep, nan f of Preſton in the pariſh of Eavill ; and that there is a cuſtom 
412. S. C. Within the manor of Preſton 79 pay 41. to the rector of the pariſh of 
accordingly. Eavill, at the church of Eawill, for all tithes of the ſaid manor, and 
2 an iſſue is taken upon this cuſtom; this ſhall be tried by the pariſh 
and in the and the manor, and not by the manor only; for the place of the 
fame words payment, which is at the church of the pariſh of Eavill, by the 
— — ſpecial preſcription is made parcel of the cuſtom and iſſue. Mich. 
——Cro., 21 Ja. B. R. between Sir RoßERT PHILIPP AND SLA DE. Ad- 
J. 676. pl. judged in arreſt, and new venire facias granted, becauſe it was 
3 tried by the manor only.) | | | 

g. Treſbaſs in D. of goods taken, the defendant juſtified as executor 
of W. The plaintiff ſaid that W. was his willein, and he claimed 
him, and ſeiſed the goods by parel in the life of the willein, and iſſue was 
taken upon the claim of the goods, and viſne was awarded where the 
writ was brought, and the claim was made, viz. of both viſnes. 
Quod mirum ! Br. Viſne, pl. 30. cites 3 H. 4. 15, 16. 

10. Debt upon a contract. The defendant ſaid that it was upon con- 
dition at another Place in the ſame county which awas broken of the part 
of the plaintiff ; judgment. The plaintiff ſaid that it wat made 

ſemply without any condition, priſt; and the others e contra; and 
viſne was awarded of both places, by advice of all the juſtices. 

Br. Viſne, pl. 8. cites 34 H. 6. 42. | 
_ Dette, 11. Debt of 20/. in Bank, the defendant pleaded recovery and exe- 
ble 5, eution theregf in London, wheresf the ſuit was in ſuch a pariſh, aad the 
execution in another pariſh ; and the plaintiff ſaid that the defendant 
Was indebted to him for another thing, and ſhewed what [ ſcil.] in 201. 
of which the ſuit and execution wwas made, abſque bac that the ſuit and 
execution was of this 201. now in demand, and the others e contra. 
And the beſt opinion was, that the trial ſhall be of both parties, and 
not alone by the pariſh where the ſuit was taken, becauſe the exe- 
2 cution 


Trial. 147 


cution is alſo in iſſue, But ſee a * ſtatute that all London is but * See pl. 3. 
the ſame viſne. Br. Viſne, pl. 82. cites 5 E. 4. 110. n e. 
12. In cafe the plaintiff counted, that he 4was ſeiſed of a houſe and S. C. cited 
lands in B. and preſcribed for common in 400 acres in L. and that 7,” 
defendant had incl;/ed it, and ſo diſturbed him, &c. The defendant Mich. 
traverſed the preſcription. Iſſue was joined, and found for the 32 Elis. 
plaintiff, But the ven. fac. and trial being from L. only, and not => "7 oy 
trom B. where the land is, it was adjudged that the plaintiff nil Lacy v. 
capiat per billam. Cro. E. 114. pl. 13. Mich. 30 & 31 Eliz. Fi5nzn, 


B. R. Richmond v. Webb. to have been 


adjudged, 


Mich. 31 Eliz. in . B. 5 


13. In cafe the plaintiff declared that he wwas ſeiſed in fee of a mill, S. C. cited 
and preſcribed to have a water-courſe running by 3 towns, viz. A. B. . : 8 
& C. to his mill, &c. and that the defendant cut the banks of the Ann. 2 Ld. 

avater-courſe in A. whereby he loft the profits of his mill. Upon not Rm. Rep. 
guilty pleaded, it was found for the plaintiff. The ven. fac. was (ft. 
awarded from A. only, where the cutting was; whereupon it was Queen v. 
objected, that it ſhould come from all 3 vills, and alſo from the Watt. 
vill where the mill is. Sed non allocatur, becauſe the iſue is upon 

not guilty z but had it been upon the preſcription, it had been other- [ 148 J 
wiſe. Cro. Eliz. 751. pl. 8. Paſch. 42 Eliz. B. R. Leeds v. 
Shakerly. | 
14. Treſpaſs for taking an ox. The defendant ju/tified, becauſe the DR 

Place where, &c. was holden of him as of his manor of M. in the county The defeod- 
FS. and that the cuſtom there is, that the lord upon a tenant's death ant pleaded 


might ſciſe fer an heriot the beſt beaſt in any place. J1ſue was taken char the 


upon the cuflom, and the ven. fac. was de vicineto of the manor. 3 
It was ebjected that it ought to be as well from the land holden f the 
as from the manor. Sed non allocatur; for the 7Jue being an rr 
the cuſtom, it ſhall be from the manor only, and judgment for the pazcel of che 
plaintiff Cro. Eliz. 854. pl. 18. Trin. 43 & 44 Eliz. B. R. marr of Te 
Burſty v. Challoner. 2 _ 


B. was ſeiſed in foe of the manor of T. whereof a houſe and 20 acres of land in L. is copyhold, demiſeable 


in fee ; and the earl granted to him by copy in fee, and that by cuſirm of the manor every copybolder 
of the ſaid manor ſhould bave common of eſtovers in the ſaid waſte. The iſſue wos upon the cuſtom, and 


found that there was no ſuch cuſtom. The venire facias was of I.. only, and not of the manor. The 


whole Court agreed that this was a miſ-trial, becauſe the ven. fac. ought to be of as large extent as 
the iſſue; and that being upon the cuſtom of a manor, the ven. fac. ought to be of the manor, and 
not of the particular viil within the manor, which may extend to ſeveral vills. But if the 
iſſue had been whether the cuſtom had been for ſuch particular copyholders within the vill, thee it 
ſhould be otherwiſe, Cro. J. 327. pl. 5. Mich. 11 Jac. B. R. The Each of Bedford v. 


15. Treſpaſs for taking 20 had of wheat in E. The defendant 


pleaded to all but 2 load, not guilty ; and to the reff, that E. is within * 


the pariſh of MW. and that L. was ſeiſed in fee of the reftory of M. and 
deviſed it to him in fee ; and that the corn was tithes ſevered, &c. and 


Yelv. 77. 
C. ac- 
cordingly; 
for when 
the plaintiff 


declared of a 


ſo juſtified. The plaintiff protęſtando, that I. was not within the Wege 1 


pariſh of W. Pleaded that L.. was ſeiſed of the rectory, prout, &c. and 


E. this by 


died ſeiſed, and the fame deſcended to him as coigſin and heir, and traverſ- general in- 
ed the deviſe ; and iſſue thereupon. A ven. fac. was awarded de 
vicineto parochie de W. to try both the iſſues. The jury found the 
iſſue of not guilty for the defendant, and the other iſſue for the 
plaintiff, It was argued, that this was a miſ-trial z for that the 

| | venire 


M 2 


tendment is 
preſumed to 


be a vill, 
from which 
the matter 
there in 
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iſde ought venire ſhould have come as well from E. as from W. for 


—— —9 where there are 2 iſs ariſing from both places, the trial 
defendant ought to be per vicinetum of both, and being otherwiſe it is 


alizged E. a miſ-trial, and not aided by any ſtatute. And adjudged to 


2 han ver be a miſ-trial, and a venire facias de novo was awarded to try 


this is only the ſame iſſues. Cro. J. 86, 87. pl. 12. Mich. 3 Jac. B. R. 
to enablethe Lapworth v. Waſt. 

deviſe, and + | 

extends not to the iſſue of not guilty as to part; for in this iſſue che parties are beth agreed that E. is 4 
will, and th's is a perfect iſſue by itfeif, and has no coherence with the other iſſue of non deviſavit. 
But if th» def. ndant bad to the co treſpaſs pleaded his excuſe by the dewiſe, and had alleged E. to be a 
hamiet in . and this only bad bren in i//ve, there the venue awarded as here had been good. 
Erownl. 203. Laxworth v. Wet, S. C. and is only a tranſlation of Yelv. 77. 


16. The iſſue was whether the land which lies in another vill be 


held of the manor in another vill, and becauſe tenure of the manor 
was the iſſue, the trial ought to be by the viſne of the manor 
of the vill where the land lies, and not by the vill where only 
the land hes. Palm. 170. in the caſe of LorawtLL v. CLIN TON, 
Cites it as adjudged 5 Jac. Rowland Hinder's caſe. 

17. In debt on a bond made at S. the defendant pleaded that it 
avas made at D. upon a corrupt contract, and ſet forth the ſtatute 
13 Eliz. of uſury to avoid the bond; the plaintiff replied, that it 


was made boa fide, and traverſed the corrupt contract, &c. iſſue was 


taken upon this traverſe, and the venire facias awarded from D. 
zhere the corrupt contract was alleged to be made, and the plaintiff 
had a verdict. It was moved that the venire facias ought to have 
been from both places, (viz.) from the place where the bond was 
ſealed, and from the place where the contract was made; but the 
whole Court held the trial was as it ought to be. 2 Bulſt. 34. 
Mich. 10 Jac. Stanton v. Barton. | 
[ 149 J 19. In an information of forgery, alleging that he framed it 
Ibid. 35. at A. and publiſhed it at D. in the ſame county, the venue muſt 
Trin- 21 come from both places; and being in an information, is not aided by 
Car. 2. S.C. 
21 Jac. Vent. 17. Paſch. 21 Car. 2. B. R. Perry's caſe. 


See (B. b). (C. b) Trial per Pais. Out of what Place the 
Viſne ſhall come in the ſame County. Where the 
Writ is brought. | In reſpect of the Iſſue. ] 


It hall be [I. JN debt 1p. obligation, if dureſs be pleaded in another place, it 


tried where F 
1388 all be tried there. 19 H. 6. 15. b.] 

Is ſuppoſed, 2nd not where the deed is ſuppoſed to be made. Cro. E. 196. pl. 10. cites Hill. 28 Eliz. 
Sibchorpe v. Turner S. C. cite Le. 149. pl. 206. in caſe of KINNERSLEY v. SMART), as 
adjudged Hil. 28 Eiiz. 


In — 2. In an action upon the caſe, if the plaintiff declares that he 
3 lent to the defendant a mare to plow his land fer 2 days, and the 
that be de fendant promiſed to deliver her ſafe at the end of the ſaid 2 
Lend let days; and that he, during the ſaid 2 days, Iaboured her exceſſively 


a6 — dar that ſhe died: and defendant pleads that fhe died of diſeaſes ; abſque 


fo ride frem hoc, that he exceſiively laboured her, by which ſue died thereof; 
85 - whereupon 


EFF Salk. 


Trial. 
whereupon iſſue was joined. This ſhall be tried where the writ enen, we 


is brought, becauſe no place is alleged where he laboured her, ;*” -faly 
upon which the iſſue is joined, and therefore it ſhall be intended „ ule 


that he laboured her, where the action is brought. Hobart's 4% ack to 


the plain- 


Reports, 254. between“ Reves AND Moxam. Otherwiſe it had uff; aud 
been, if the place of the labour had been alleged.) = the 
efendart 


r:de Lim thither and back again te London, and thereby ſo abu ed the horſe that be became of little value; 
«nd notwithſtanding be required the defendant at Exon to re- deliuer the borſe ſuch a day, be ref ujed, and 
convert. d bim at Exon to bis on uſc. Upon not guilty pleaded, the plaintiff had a verdict. it was ob- 
jected that the t:ia! ſhould have been at London, becauſe the bargain was at London, and ſo was the 
abuſer of the hurſe in riding him back thither. But per tot. Cur, the trial is good de wicinets te 
E ron, becauſe the tort is ſuppoſed to be done there, and not at London. Cro. Car. 20. pl. 13. Mich. 
1 Car. C. B. at Reading, White v. Riſden. S, C. cited Raym. 187. Paſch. 22 Car. 2. B. R. 
Arg. in caſe of HoxsELEVY v. PoTTON, where plaintilT declared of lending a gelding to the defendant, 
to ride from S. in Norfolk to P. in the county of S. and the defendant abuſed the hoyrſe in itinere. 
Upon not guilty the plaintiff had a verdict. It was moved, that there was no viſne where the abuſe was, 
but only in itinere, and judgment ſtaid titl moved by the other fide. Lev. 286. S. C. and the 
reporter ſay s, the counſel that moved in arreſt of judgment told him, that judgment was afterwards 
Ne for the plaintiff; and cites the caſe here in Roll. Abr. that in ſuch caſe all ſhall be tried where the 
action is brought. Sid. 457. pl. 28. Paſch. 22 Car. 2. B. R. Horſley v. Potts, is a D. P. 
Hob. 187. pl. 228. Trin. 15 J ac Rives v. Moxham, S. C.. Mo. 887. pl. 1246. Ræxg2 
v. Mor nAxt, S. C. and the place where the lending was is not ſufficient. And per tot. Cur. a judg- 
ment given for the plaintiff was arreſted. Brownl. 17. KEvMEs v. Loxitan, 8. C. chat the 


venue being from C. where the lending was, was naught. 


L. debt againſt the abbot of B. upon the buying of his com- Deir. Money 


is borrowed 


moigne in C. which came to the uſe of the houſe, if defendant ſays that | , 
aA prior at 
it did nat come to the uſe of the houſe, the venue ſhall be only from B. B. abi 


where the houſe is. 22 E. 3. 8. b. adjudged.} _— the 


b:ufe at S. and they are at iſſue aan the coming to the uſe, &c. this ſhall be tried where the action i 


brought, Br. Viſne, pl. 119. cites 16 H. 7. 1. 
But per Keble, if the contract and the ccming to the uſe bad been all:ged in ſeveral places, viſne ſhall be 


of both places. Br. Viſne, pl. 119+ cites 15 f. 7. 1. 


C4. In an action of covenant brought in London upen a charter- [ 150 ] 
party, which is alleged ts be made in the pariſh of Arches and ward of 
Chepe, andthe declaration recites the charter-party; by which it is recit- 


ed that a certain ſbip was then riding at anchor in the river of Thames 


in the port of Londen, and the owners of the ſhip covenanted that the 
ſhip ſhould be fit and prepared for a certain voyage there mentioned 
before a certain day; and that the ſaid thip, before her departure 
thence, ſhould be ſtaunch and well tackled, &c. and then alleges 
that ſuch a day the ſhip commenced her voyage from the faid 
port of London, and that ſbe was not flaunch at the time of her 
departure, & e. by which damage, &c. To which defendant pe- 


| that ſhe was flaunch at the time of her departure from the ſaid 


port of London; upon which they are at iſſue, and this tried by a 
venue from the pariſh and ward aforeſaid; and adjudged not a 


| 5 5 trial, becauſe n place is alleged where the port of London lier, 


cilicet, whether within the faid pariſh and ward or not; and it 


ſhall not be tried where the writ is brought and the charter- party 


made, becauſe perhaps the port of London is in another pariſh and 
ward, P. 10 Car. B. R. between PRENE AND Boor HR, ad- 
judged, it being moved in arreſt of judgment by myſelf, after a 
verdict for the plaintiff, Intratur H. 9 Car. Rot. 193. 

M 3 5. In 
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150 Trial. 
Bur in debt g. In debt upon a leaſe of land in another county, nibil debet ſhall 


1 7 n arbti- 


ES IE be tried where the action is brought; but /evied by diftreſs ſhall be 


the ehe. tried in the county where the land is. Br. Viſne, pl. 119. cites 
fn is al- 16 H. To 1. ; : | 

deg. d in aro- 

ther bund d, nibil debet, and nul tiel axvard, ſhall be tried by both viſnes, becauſe the cauſe of tbe debt 
erijes upon txvo thirgs which are in txoo bundreds. Br. Viſne, pl. 119. cites 16H. 7. 1. 


6. Ejecment was brought of an houſe in auſirali parte vici anglice 
the High-ftreet in Winton, and the venire facias was, duodecim liberos, 
& legales homines de Winton, and did nat fay of any pariſh in Minton. 
It was held good; and Doderidge J. ſaid that it is not like ARUN= 
DELT.'s caſe, for there the offence was laid to be done in parochia 
of St. Margaret, therefore the viſne ought to be of that pariſh ; 
but in this cafe it was laid in Winton generally. Godb. 335. 
pl. 428. Trin. 21 Jac. B. R. Hewett v. Bye. * 

7. Debt was brought in Exeter, and the writ ſuppoſed it to be within 
the county of Devon ; after verdict it was held, that the writ in one 
county cannot be intended for an action in another county ; and 
therefore it was a trial without an original. Cro. C. 281, 282. 
pl. 21. Mich. 8 Car. in B. R. in cafe of Jonxs v. STayNER, 
Cites it as Hill. 22 Jac. Rot. 503. The cafe of Kelley v. Reynell. 

3. Where a promiſe is laid in one place, and the breach in another, 
the viſne muſt be according to the event of the iſſue, whether it be 
taken upon the promiſe or breach. But if no place be alleged for the 
breach, and iſſue be taken upon it, the vine muſt be from the 
place of the promiſe, which ſhall be intended right, where the 
contrary appears not. Trials per Pais, 103. cites Godb. 274. and 
in Marg. is cited Mod. 36, 37. 


C151] 


A. ic. (D. b) Trial per Pais. Viſne of the Body of the 
— County. In what Caſes the Venue ſhall come, 


: ple i} . from the Body of the County. 


nodes. 


— 


Trials ver [I. JF treſpaſs be brought of treſpaſs done in D. and 8. in the 
on cl | county of Cambridge, and the defendant pleads no ſuch will 
Where the nor hamlet of S. Sc. Quere whether the viſne ſhall be from the 


Mae is nul body of the county, this plea going to all the writ, and here being 
3 another vill. 22 E. 4. 4. [It ſnall] not. Co. Litt. 125. b.] 


place known» as D. extra villam, and hamlet in the ſame county in the iſſue, there the viſne ſhall be 


de corpore comitatus, and nat from the viſne of D. Br. Viſe, pl. 46. cites 8 H. 6. 32. —8. P. 
by the beſt opinion. Br. Trials, pl. 54. cites 37 H. 6. 11. Br, Viſne, pl. 63. cites S. C. 

If treſpaſs be laid in Dale, and they lead nul tiel ville de Dale, or if the action of a man be laid in 
Dale, and nul tiei ville pleaded, it muſt of neceſſity be tried by the pares comitatns ; becauſe if there be 
really no ſuch place as the plaintiff has laid in his count, then there is no particular hundred choſen by 
the plaintiff, out of which any pares ſhould come to try it; and ſo wwhere the pl-a is in abatement of the 
ar ie, the place choſen by the plaintiff in the county to try the caulc, is not material; and therefore 
de corpore comitatus. G. Hiſt. C. B. 70, 71. | 


Pr. Vine, 2. In debt againſt J. 8. of D. it defendant ſays that there is over 
pl- 95+ cites D. and nether D. in the fame county, and none without addition, wwith- 
cut that that there is D. only without addition; the venue ſhall 

| be 
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be from the body of the county. 14 H. 6. 8. b. for the iſſue 1s 


upon the Zraver/e.] ä | 
3. So if the defendant had ſaid that there are two D's. and non 
without addition, and the plaintiff had ſaid that it is known by the one 3 1 1 
and the other, and not with the additian only ; the venue ſhall be | 
from the body of the county. uzre 14 H. 6. 8. b.] 
UA. If debt be brought againſt F. S. of D. in the county of E. if no 
ſuch vill be pleaded, the viſne ſhall come from the body of the coun- 
ty. 21 E. 4. 10. Hobart's Reports, caſe 325. 
[5. $2 ſhall it be in treſpaſs againſt J. S. of D. in the county of = Viſne, 
E. and no ſuch vill pleaded, &c. 8 H. 6. 32. b. adjudged. Co. pple 


Litt. 125. b.] 4 6. 12. and 
that it ſhall 


come from no other viſne. S. P. by Coke Ch. J. and agreed by Crew and Dampart. Roll. 
Rep. 303. pl. 16. Paſch. 14 Jac. B. R. in Coliier's caſe, ; 


— 


[6. [9] in præcipe quod reddat brought fer land in D. and no 
ſuch vill is pleaded; this iſſue ſhall be tried where the plaintiff 
ſuppoſes the vill. 45 E. 3. 6.] | | 

C7. In'a guare impedit for the church of Uſelbee, if defendant Trials per 
pleads that there is nt any ſuch church, the venue ſhall not be from - hoo : 
the body of the county, but from the vicinage of Uſelbee; for it Hob. 249. 
is a place known, and it is intended that the church of Uſelbee pl- 327+ 
is in the vill of Uſelbee. P. 17 Ja. B. between 'T1RWHITT AND ke” Aru 


Tas, adjudged. See the ſame caſe Hobart's Reports, caſe 325. for though 
it be denied 


by the name of CuePLEDICK anD TiRwHITT.] 
7 that there 
is any ſuch church, yet the vill is not denied; and the count of ecclefia de Uſelbee is an allegation that 
there is a town called Ulelbee. Hutt, 31. CUPPLEDICK v. TANSIE, S. C. accordingly. —— 
| Brownl. 161, Cupyel v. Tanſie, S. C. 
f 21 
[8. If an iſſue be to be tried by the venue of a manor, and ——— per 
the plaintiff ſuggeſts that he is lord of the hundred where the manor is, Maar. 
and all the people, within the hundred are within his diflreſs. If the Where par- 
defendant confeſſes it, the venue ſhall not be from the body of the % «re at 
* ; a . . i ſue, and 
county,“ but ſhall be from the next hundred; for if it ſhall be che ane ig 
from the body of the county, it ſhall be tried by the tenants of the hed of the 
| | undre 
_ Tame manor, 3 H. 6. 39. b. Contra 11 H. 6. 54.] 3 


of the bundred next adjacent and de corpore comitatus. Br. Retorn de 


there per Priſot, the viſne ſhall be 
Briefs, pl. 57. cites 37 H. 6. 11. 


[9. If a guare impedit of a church in Wales be brought in Hereford 
as the neareſt county, and an iſſue is joined upon it; the venue ſhall 
not be from the body of the county of Hereford, but from the 
vicinage neareſt to the church. 24 E. 3. 33. b. adjudged.] 

(10. In a zreſpaſs by A. againſt B. for chaſing of his ſheep in D. if 
defendant preſcribes to have foldage there for 300 ſheep, upon which 
they are at iſſue, and the plaintiff ſuggeſts that the franktenements 
of the land belong to C. who is lord of the hundred of S. in which it is, 
and that he has returna brevium within the hundred. Upon this 
ſuggeſtion this iſſue ſhall not be tried from the body of the county, 
Luc by the next hundred, becauſe the body of the county compre- 


hends this ſame hundred where the land is, which is to be ex- 
0 M 4 | cluded. 


S Br. Viſne, ; 
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152 Crial. 


cluded. M. 11 Ja. B. R. between CoLEMan AND BLAxE ad- 
judged.] 
pom [11. The venue Dall never come from the body of the county, 
Fol. 617. quhere a vill is named not denied. My Reports, 14 Ja.] 


Roll. Rep. 379. pl. 36. S. P. per Coke Ch. J. in caſe of Rowe v. Ledſam. 


Mo. 850. pl. [ 12. ] [As] in a treſpaſs defendant juftifies by force of a warrant 

9 out of a flannery court in Devon, plaintiff replies that it was done at 

oll. Rep. Totneſs, out of the juriſdictian of the ffanneries ; and the defendant 

379: pl 36. rejoins that it was within: the juriſdiction of the tanneries ; the venire 

eordingly. ſhall be from Totneſs, and not from the body of the county, becauſe 
a vill is named. 14 Ja. Rowe Ax D LEDSAM adjudged.] 

[13 If action of deb? be brought in Norwich upon obligation made 
in the pariſh of St. Peter, in the «vard of Mancroft in Norwich, and 
the defendant alleges the cuſtom of Norwich, to give the true debt to the 
Teal though it be upon obligation, and therefore he prays that it 

inquired de vero debito ; this may be tried from the body of the 
county of Norwich, becauſe the obligation is not in queſtion, but 
the true debt. Hill. 14 Ja. B. R. PAR METER AND Mic HEIL- 
BURN adjudged in writ of error.] a 

Trials per LI. If A. by name of A. of the county of Hampſhire, brings ſcire 
1 69, - ba) facias upon a recognizance in Chancery in the county of Middleſex, 
See (R. a) againſt B. and the defendant pleads that the plaintiff is outlawed by the 
pl. 18. name of A. of the county of Cheſter, to which the plaintiſf replies that 
he is not one and the ſame perſon this may be tried by the body of 
the county of Middleſex, where the writ is brought. H. 11 Ja. 
B. R. between Woop AND huxT, adjudged per Curiam.] 
Trials per (15. In an gjerione firme, upon a leaſe made 7 D. in the county of E. 
* of land called S. if net guilty be pleaded, and a' venire facias awarded 
Heb. 39. from the body of the county of E. there not being any vill named in 
pl. 119- auhich the land lies; this is erroneous, becauſe it lies in ſome vill 
for that out of which the viſne ought to come, to try it; and in ſuch 
reaſon caſe it ought not to come from the body of the county, for it is 
judgment too large. Hobart's Reports, 121. between RIch AND SHERE 
in the Ex- adjudged.) 
chequer-cham+er, Hill. 13 Jac. —— Jenk. 297. pl. 53. S. C. and favs it ſeems not to be aided by 


the ſtatute of jeofails, 21 Jac. cap. 13. by the words there, viz. the viſne being miſtaken. For here 
is no viſne at all. | | 


Trials per #16. But if an iflue be taken uon a title of dignity, as whether 


on knight or net, it may come from the body of the county, becauſe 
S. P. the place where, &c. is not material. Hobart's Reports, 121. 
G. Hitt. " 


C. B. 71. cap. 5. See (R. a) pl. 3. 12, 13. 


Hob. 89. pl. 119. Rich v. Shere. 


Treſpaſs of 17. Treſpaſs of battery of his ſervant at D. in the county of E. the 
Ei, defendant juſtified at F. in the county of M. abſque hoc that he is 
caemy of D. guilty in the county of E. and yet viſne was of D. and not of the body 
the defend- of the county. Br. Viſne, pl. 53. cites 21 H. 6. 8. 9. 

et jrftifed | | 

r F. in the county of S. cbſque bee that be it guilty of any treſpaſt in the county of D. ard ſo to iſſue; 
26 viine was of D. and not of the body of the county. Br. Viſue, pl. 55. cites 22 H. 6. 36. 


18, In 
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18. In treſpaſs, if the iſſue be taken upon common voice and fame 
of a man arreſlcd, viſne ſhall be of the body of the county. Quod 
nota bene. Br. Viſne, pl. 87. cites 11 E. 4. 4. | 
| 19. In debt upon a bond, conditioned to pay money at the plaintiff"s 
houſe in Lincoln, the defendant pleaded payment at Lincoln; upon 
which they were at iſſue, and the venire facias ꝛuas de vicineto ci vi- 
tatis Lincoln, and found for the plaintiff. It was objected that 
the venire facias ſhould have been de corpore comitatus, and not 
of the city, which is alſo a county. But by 3 Juſt. contra Craw- 
ley J. the trial was good; and grounded their reſolution upon 
34 H. 6. 49 & 50. pl. 17. which was agreed to be the only au- 
thority in the law in point. And it was taken as a rule, that where 
it appears not on the record, that there is a more proper place of trial 
than where the trial was, there the trial is good, and here there is not 
a more proper place ; for it could not be by the body of the county, 
becauſe the payment was to be in the city. And reſolved that 
the trial was good. Mar. 124, 125. pl. 204. Mich. 17 Car, 
C. B. Thornedike v. Turpington. | 

20. Covenant for not repairing a houſe in Chefter, the defendant 5 Med-405. 


pleaded reparavit ; upon which they were at iſſue, and the venire _— — 


facias was from the county of Cbeſter at large. After a verdict for accordingly, 


the plaintiff it was objected, that this was a miſ-trial; for the Þy the name 
of Calverley 


iſſue being local, (viz.) at Cheſter generally, and the trial being „, Leving. 
in the county of Cheſter at large, it was by a jury of a wrong 
county. And per Curiam, this is not aided by any ſtatute, but 
only a wrong venue in a proper county. 3 Salk. 364. pl. 12. 


Anon. | | 
21. 4 & 5 Ann. cap. 16. every venire for the trial of any iſſue in In a preſe- 


cut ion of a 


the courts of record at Weſtminſter, ſhall be awarded of the bedy of the corporation 
county where ſuch iſuable is triable ; and no challenges ſhall be admitted by the 
to the arrays of panels, or to the polls for default of hundredors. croenny the 


| Venire Tas 

de wicineto de B. and exception was taken to it, becauſe by this ſtatute it ought to have been de cor. 
pore comitatus. But Parker Ch. J. ſaid, they were all of opinion, that though this clauſe might 
have extended to caſes of the crown had the objection come earlier, yet the cenſſant practice ever fiace the 
waking the act having been otherwiſe, and all the precedents both in the Crown-office, and in the 
Exchequer, (in caſes not expreſsly excepted,) being de vicineto, it would be in ſome meaſure to overturn 
the juſtice of the nation for ſeveral years paſt, to make a contrary reſolution in this caſe; and there- 
tore held the venire well awarded. Wms. 's Rep. 207. 212. 223. Mich. 1712. The Queen v. 
Beweley Corporation. 


Provided that this act ſhall not extend to appeals of felony or murder, An aftien 


—_— | : > was brought 
or to inditments or preſentments of treaſon, felony, or murder, or other re 


matter, er to any proceſs upon them, or to any writ, bill, action, or in- hundred, 
formation, upon any penal ſlatute. upon the fla- 
| tute of bue 
and cry, and a verdict was ſound for the plaintiff; and one exception taken in arreſt of judgment was, 
bat the werire facias <vas milawarded, viz. to the county at large, whereas it ouzht to have been to the 
next hundred : fer this flatute, which direfts that ven ire ſhall be de corpore, does not extend to this calc, 
it being an action brought upon a fenal ſtatute, and therefore within the exception in that act; for the 
damages to be recovered againſt the hundred by the party robbed, were not provided for the “ reparation 
of his loſs, but as a puniſhment upon the hundred for their default ; and therefore it is rather a penal 
than a remedial law, But the Court held that the venire de corpore was well warranted by this ſtatute. 
And that the exception, being only ct actions brought upon penal ſtatutes, does not extend to the preſent 
caſe ; for the ſtatute of hue and cry, as it only gives relief to the party robbed, is not to be confidered as 
a penal law, according to the rule laid down in Mich. 4 Geo. 1. B. R. SMITH v. Putri ies, that 
where a-remedy only is provided for the party grieved, it is not a penal ſtatute. Hill. 11 Geo. 2. 
B. R. Mertick v. the Hundred of Oſſulſton. | | 
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Hob. 266. 
pt- 350. 
Trin. 17 
Jac. . 
Pais, $7. 
(es.) 


— — 
Fol. 618. 
— 


+ Triais per 
Pais, 26. 
(95-) 
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Fitzh. Tit. 
Viſne, pl. 
123. cites 
10 E. 3. 29. 


Trial. 


(E. b) Per Pais. Body of the County. Out of 
| what Place the Viſne ſhall come. | 


Lr. IN debt upon obligation it is pleaded by defendant that by force 
of a menace at D. he made it at London, plaintiff replies that 
he made it at Lenden of his own gree, without that that he did it there 
by force of the menace at D. This ſhall be tried by a venire facias 
from London; for the menace at D. is agreed. 33 H. 6. 24. b. 
Dubitatur.) | {© 

[2. In a probibilion, if the parties are at iſue upon a cuſtom of non 
decimando of wood in the wild of Suſſex, the venire facias ſhall be from 
the body of the county ; for the wild is not any ſuch place where- 
of the Court may have conuſance to be ſuflicient to have a jury 
to come from it. It is by intendment a wood. Hobart's Reports, 
Caſe 348. between FAWKNER AND AxDREws. Per Curiam. ) 

C3. In an action upon the caſe, if the plaintiff declares that he and 
defengant were jointly ſeiſed of a cloſe called Church-field in the county of 
* Effex, and defendant had ſowun it, and after cut it, and the corn lying 
upon the land, in conſideration that the plaintiff would permit the defendant 
t carry away the corn out of the land to his own uſe, he promiſed at 
London, Sc. where the action was brought, to pay 101. to the plain- 
tit, and avers that he permitted him to carry it away, &c. To 
which defendant replied, that plaintiff ſbut the gates of the faid 
cloſe by ſuch a time, and hindred him de abrariatione tritici præcdlicti 
extra clauſum prædictum, per idem tempus. To which the plaintiff 
rephed, and took by proteſtation the ſhutting of the gates; but for 
plea ſays, that he did nat hinder the d:fendant de abcariatione tritici 
predict extra clauſum prædictum, per totum idem tempus modo 
& forma, Sc. In this cafe this iſſue may be tried by venire factas 
from the body of the county of Eſſex; for it may be that the ſaid 
cloſe is not in any vill; and if it be in any vill, it ought to be al- 
leged by defendant in his plea in bar. But by his plea it 1s ad- 
mitted to be in the county, and nat in any vill, and then of neceſſity 
the venire facias ought to be from the body ef the county, for as 
this record is, it cannot be tried otherwiſe; for the declaration 
was gocd without alleging any vill where it lies, becauſe it was but 
en inducement to the promiſe. But by the plea of the defendant 
the place and vill is material, and neceſſary to be alleged, if it be 
in a vill; and now the defendant will take advantage of his own 
default. And in this caſe it was true, that it was in no vill. 
Tr. 1649. between SiMpsON AND GOLDING adjudged, it being 
moved in arreſt of judgment. Intratur Tr. 22 Car. Rot. 127. 
And + if a venire facias ought to come from one or more vills in 
certain in a county, and it is awarded de corpore comitatus, it 
ſeems it is aided by the ſtatute of 21 Fac. of zegfails ; for it comes 
from the vills out of which it ought to come, and from others, 
inaſmuch as it comes from the body of the county. ] | 

4. If action be brought in the city againſt the mayor and common- . 
alty of the city, this ſhall be tried by foreigners, and attaint may be 
brought by the people within the city. Nevertheleſs, by m_ 1 

. a 


Trial. 2 | n 155 
ſhall be by foreigners, Br. Attaint, pl. 56. cites 10 Aſſ. 13. 2 ork 
aid, tha | 
10 E. "A though the 
Court had made award that the trial ſhould be by foreigners, yet he thought it ought to be amended ; 
whereupon he ouſted this panel, and continued proceſs againſt the witneſſes, and ordered an inqueſt to 
be made come from the city, &Cc, h | 


(F. b) Per Pais. Venue. From what Place a 


Venue may come. 


Cr. A Venire facias may be awarded from a caſtle. P. 8 Ja. in 8 2396 
the Exchequer, between CoNNISrO AND HaRE ad- ingbam v. 

: judged.] 95 Hare, S. C. 
TOS . —8. P. G. Hiſt. Ss B. 70. cap. 7. — See pl. 4» 16s 


C2. If a thing be alleged in a manor, the venue may be de ma- S. P. 

nerio, becauſe a manor is a thing known, and [ has a] certain name. S. Hin. 
bl F & : C. B. 70s 

6H. 7. 19 H. 6.49. My Reports, 14 Ja. Co. Litt. 125. b.) cap. 7. 
ö | | For the ve- 
|; nire muſt be from ſome known place, where the fact is ſuppoſed to be done, as in a vill, caſtle, 
manor, or foreſt, becauſe if it was not a known place, there could be no proper direction to the 
ſheriff to try who were the pares that were to try that fat, G. Hiſt. C. B. 70, 


See (G. b) 
. pl. 17, 18, 19, 20. | 
| [3- A venue cannot be from the /cize of a manor. P. 6 Ja. B. Trial per 
\ Per Curiam.] 795" a 
J 4. Every trial muſt come out of the neighbourhood of a caſtle, ma- 
. nor, town, or hamlet, or place known out of a caſtle, manor, town, 
or hamlet, as ſome foreſts, and the like. Co, Litt. 125. a. 
5. In juris utrum of land in S. if they are at iſſue, viſne ſhall be 
of S. be it a vill by itſelf or not, and not of T. near 8. Br. Viſne, 
| pl. 105. cites 29 E. 3. 11. and Fitzh. Brief, 963. 


6. Treſpaſs was brought in B. R. of aſſault, battery, and male-treat= S. P. who 
ment in the Hell of Weſtminſter ; and the pannel was commanded Fre not 
to be made by the marſhal of the people who had ſtalls of mer- COS 


Nor procure 
chandizes in the fame hall. Br. Viſne, pl. 76. cites 42 Aſſ. 18. ed of the 
one party oF 
, | the other. Br. Pannel, pl. 8. cites S. C. 
F — . 
t 7. Where the ue is to be tried at Lincoln, or ſuch like, which i 
> ic a franchiſe in itſelf, the venire facias ſhall be of Lincoln, and not of 
L viſne of Lincoln; for then the jury ſhall be returned as well of the 
; country adjacent as of Lincoln, which the ſheriff of Lincoln can- 
y not do. Br. Viſne, pl. 104. cites 8 H. 5. 10, 
A 8. A houſe was demiſed in Abington, in the borough of Abington. 
1 The venire focias was of the borougy of Abington. Adjudged to be 
t well awarded, and afterwards athrmed in error. And per Curiam, 
; the venire facias ought to be awarded from that place which had the 
, beſt notice and cognizance of the matter in queſtion ; and fo is 


| the book of 10 E. 4. fo. 10. cited per Williams J. Bullt. 46. in 
3 Lyſkerrit's caſe. | 


5 9. A ven. fac. may be of a town, * pariſh, manor, or any other [156 ] 
J * — * Wen a 

t place known ; but nat of a f city, county, or | ward ; per Gawdy : parih is al- 
l | | | and leged within 
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2 ey there and cited 7 H. 4. 13. Cro. Eliz. 260. pl. 46. Mich. 33 & 34Eliz. 
veeſtion the in caſe of Bradiſh v. Biſhop. 


viſne ſhall come out of the pariſh ; for that is more certain than the city, Co. Litt. 125. b. 
1 But fee (G. b) pl. 39, 40. 1 See pl. 16. 5 


8. P. cited 10. Payment of money was to be at Liucolu s iun- hall in Holborn 


E.. and the venire facias was awarded from Holborn. It was objected 
Paſch. xy that it ought to be from Lincoln's- inn, that being the moſt certain 
Or. 2. in place. But it was anſwered, that it was never heard a venire 
Strike v, facias came from Lincoln's-inn, Gray's-inn, or any of the Inns of 
Banes. Court. And the whole Court agreed, that the ven. fac. was well 
awarded, and judgment affirmed. 2 Bulſt. 120. Trin. 11 Jac. 
Baker v. Chew. | 

11. Viſne cannot be out of a wild, as the wild of Se. 
Hob. 266. pl. 350. Trin. 17 Jac. Fawkner v. Andrews. 

12, A ven. fac. de vicineto of a lieu conus in a town, without 
making the viſne from the town, is not good. Hutt. 106. in caſe 
of BAKER v. Jornso0N. This was cited to have been adjudged. 

32. A venue cannot be from an honour. Sèe Sid. 17. pl. 1. 
Hill. 12 Car. 2. C. B. Hill v. Bunning. 

14. A ven. ſac. was awarded from Taumton- dean. It was ob- 
jected, that it was a great country, conſiſting of ſeveral vills, like 
the vale of Eveſham, or the vale of White-hoyſe, or the wild of Sui- 
fex. But the Court thought it good after a verdict, and that it 
ſhould be intended a vill, and not all the country of Taunton- dean. 
Sic. 88. pl. 4. Mich. 14 Car. 2. B. R. Tubbe v. Whiteworth. 

S. 32 5. pl. 15. Debt upon bend brought in London. The condition was 
Se 13 for ferfarmance of covenants in an indenture, by which a wall in a 
8. C. c- foreſt called Shrub-walk, in the county of Northampton, was granted, 
eaxdingly- c. and the venue was of Shrub-walk, and the caule tried at Nor- 
thampton. And after a verdict for the plaintiff, it was inſiſted that 
a venue could not come from a walk in a foreſt, becauſe it was 
only an cfhce or liberty, and is enly collaterally alleged as a thing 
granted, and not as a place where a thing was to be done, and 1g 
only a liberty or office within a foreſt. And Keeling, Twiſden, 
and Moreton were of that opinion; but Windham doubted, in caſe 
it had been alleged as a place at which a fact was done; but being 
alleged as a thing granted, it is otherwife. To which the other 
5: "i agreed. Lev. 207. Paſch. 19 Car. 2. B. R. Strike v. 
ates. 
See pl. 3, 76. Venire facias may be from a * borough, + ward, I caſile, 
I I - 7. and it ſeems it may be from a park, &c, but not from things incorpo- 
a Pe '* real, as leet, market, &c. Sid. 326. pl. 5. Paſch. 19 Car. 2. in 
the caſe of Strike v. Banes, in a nota of the reporter. | 
S. P. cited 17. Venire facias from Whitehall has been held to be good. 


Patch - Sid. 326. cited per Cur, Paſch. 19 Car. 2. B. R in the caſe of 
Car. z. Ztrike v. Banes. | | 


B. R. Arg. 8 
but ſays it wzs quaſhed ſor want of a place. And ſays that to this the Court inclined there in the caſe 


of Matthew v. Croſſe, 


18. In 


| Trial. 1156 
18. In debt fer rent reſerved on a leaſe of an houſe fituate upon Lit- 
tle Torwer-hill, &c. the defendant pleaded an entry into a room of the 
ſald houſe at Little Toxer-hill, and that fo he had ſuſpended the rent. 
And upon demurrer it was objected, that Little Lower-hill cannot 
be intended to be a vill; and to this the Court inclined ; but the 
matter was ended by compromiſe. Vent. 119. Paſch. 23 Car. 2. 
B. R. Matthews v. Croſſe. L 
19. Acclivitas of Hampftead-hill is not a place from which a venue Skin. 307. 
may come. Carth. 235. Paſch. 4 & 5 W. & M. B. R. Parker , . 
v. Harris. 5 ee 
1 Salk. 262. pl. 2. S. C. but S. P. does not appear. —4 Mod. 76. 8. C. & S. P. 
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(G. b) Per Pais. Venue. Out of what Place it 
ſhall come, where there are divert. Wen 


. 


"I. IN a ſecond deliverance for taking of beaſis in Belbroughton, a feoff= Trials per 
. ] 1912 pleaded 8 at H in Forfeld, in the bar Pals Sh 
of Belbroughton, and the iſſue is, <uhether he enfeoffed or not; the 
venue ſhall be from Belbroughton, and not from Bradford, for Bel- 
broughton ſhall be intended to be a town, and one tozun ſhall not be 
intended to be in another town, and therefore Bradford ſhall not be 
intended to be a town. M. 11 Ja. B. between PEN RE AND Hew- 
ING per Curiam. ] | 

[2. In replevin for taking of a horſe in D. in a certain place cal Hob. 284, 
led B. if defendant ſays that the place, Fc. contains 20 acres, parcel of pl 368. 8 
199 acres, c. the which 100 acres time whereof memory, Ec. were — e 
parcel of the manor of MV. whereof F. S. was ſeiſed in fee, and confeſſed hard v. Mu- 
the taking as bailiff to J. S. and the plarntiff traverſes without that 3 
that the place where, &c. was parcel of the manor of M. & c. In pop for 7 
this caſe the venire facias ſhall come from the manor, and not 6reating bis 


Re 
22 — — EIA — 
: — * 


from D. the vill where the taking was. Hobart's Reports, I 
, | in Words 
caſe 367. between GALLIARD AND MILLER adjudged. }] thirds the 
| defendant 


leaded, that the cleſe wwas knewwn as well by the name of D. as C. and that time out of mind it bad been 
| parcel of the manor of Wigenworth ; and pleaded his freehold in the ſaid maror, &c. Ihe plaintiff main. 
tained bis declaration, abjque hoc, that the place where, &c. was parcel of the manor, &c. And u 

this they were at iſſue, and the venire facias was awarded of Woodthorpe only, It was objected, that 
this was a miſ-trial ; for though the parties were agreed that Woodthorpe was the place where the 
treſpaſs was done, yet that being alleged to be parcel of the manor of Wigenworth, a ven. fac. from the 
manor, &c, may have a better knowledge of the fact than the vill of Woodthorpe only; quod fuit con- 
ceſſum per tot. Cur, Yelv. 182. Mich. $ Jac. B. R. Kniveton v. Roylie. Brownl, 218. 
5. C. and ſeems only a tranſlation of Velv. 


1 


[3- In treſpaſs for a horſe taken at M. the defendant ſays that F. S. Hob. 76. pl. | 


Twas ſeiſed of a leet within the manor of D. whereof W. ts parcel, WY nos 4 l! 
and preſcribes to amerce and to diſtrain for it, and to appraiſe the diſ- S. C. chat ic | 
treſs by four appraiſers, and it any refuſed, to be a forfeiture, and ought nat to | 


plaintiff refuſed, &c. to which plaintiff replies de for tort, &c. w — 


The venue ſhall be from the manor and not from M. for the ciſfom cauſe the 
of the manor is put in iſſue, and it may extend to ſeveral vills. Mich. — * 
73 Ja. B. between BANKES AND BARKER adjudged in arreſt.] boch des, 


Brownl. 233. 8. C. according!y. But in replevin for taking 2 


ſo that required no trial. 


£8 in Buck/and-mead in Buckland, the defendant ſaid, that the place where was copybold, parcel of the 
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many of Puckland in Bac Hand; and the enſtom wwas that every cepyboler, hawing 10 acres ef land, ſhould 
hewe common from ſuch a day to fuch a day there, and ſo juſtifies. Upon iflue Joined, the wenire was de 
vicineto manerii de Buckland, where it 0ught ty be de Buck'and ; and ſo the trial not good, notwichſtand- 
ing the iſſue is upon the cuſtom ; for being alleged *o be the manor of B. in B. the ven. fac ought to 


have been from Buckland. Cro. J. 302. pl. 2. Trin. 10 Jac. B. R. Mortimer v. Petifer. 


> ray en * £4. In an ef2Fine firme if the plaintiff declares of a leaſe made 
go at Ichworth, of land in Bury in Si fob, and not guilty pleaded. © The 


 Hectas of g X 
land in venire facias ſhall be from Bury and not from Ickworth. Mich. 
zur 8 Car. B. R. between PrtL axD SeurGEON, adjudged in writ 


_ of *error, and the judgment given in Bank reverſed, becauſe the ve- 
1 n 45 
guilty, the mire was from Ickworth. Intratur Fr. 8 Car. Rot. 774. for the 
1 geg iſſue of not guilty refers to the ejectment, which was where the 
fram Moc- land 15. ] 
Kas, where it ezght to bade bern from Lever Nſocłas; the iſſuæ being not guilty, But if the leaſe had been 
traverted, it had been otherwite ; and of that opinion was the whole Court, wherefore th judgment was 
Kayed. Cro. E. 701, 702. pl. 19 Mich. 41 & 42 Eliz. B. R. Williains v. Whytney. It a man 
Ars a leaſe in ere ccunty er will of lands in arctber, yer the jury muſt come from the place where the land 
3 Ann. B. R. Anon. S. I'. per Cur, 
but that fault is cured after verdict by the ſtatute of Oxford. G Mod. 265. Mich. 3 Annæ, B. R. 
Gree v. Sharp. Fut in dest upon @ leaje for years made at Northampton of lands in D. in the con n 
of N:rthemprez, upon nihil debet pleaued, and found againtt him, it was objected that the wenire aba: 
of Nertbamptens; whereas it ought to have been of D. where the lands Le. But the Court held the 
trial good; for the debt is due by ren of the centract, which was at Northampton; and, ab- 
ſente Anderſon, avjudged for the plaintiff, Cro. E. 565. pl. 28. Paſch. 39 Eliz. C. B. Matthew's 


caſe. 
*[ 158 ] : | | 
Trials per C5. If a thing be laid to be done at Briſtal, widelicet in wwarda 


1 * Sanctæ Marie in warda de Ratcliff, and iſſue upon it; and the ve- 
8 nire facias is de warda de Ratcliff, it is not good. Mich. 8 Car. 
B. R. Woopwanp's caſe upon an indictment for ſelling by falſe 

weights. Reſolved per Curiam. Intratur. Tr. 8 Car.] 


[From the] Moſt certain {| Place]. 


Trials per [6. In an information of 2% warrants for uſing of a warren in 
Pais, 34. D. if defendant fays that the ſaid vill of D. is parcel of the manor of S. 
(97-) and that he and all thgſe aubeſe eſtate he has in the manor, have uſed to 


1 Cro. Co . . — 
311. pl. 2. have @ warren within the manor and demeſnes, time whereof 


the Eing „. memory, &c. and the king's attorney takes ue upon the preſcrip- 


. tion. In this caſe the venire facias ought to come from the manor 
accorcingly. of S. and not from the vill of D. though D. be parcel of the ma- 


= nor, inaſmuch as the preſcription which is in iſſue, is + laid in 
1 Fol. 620. the manor, which by intendment is more large than the vill. Tr. 


1 9 Car. B. R. + SHERRING TON TaLBOT's caſe, adjudged per Cu- 


. a 
> riam in arreſt of judgment, after a verdict at bar, for the defend- 


S.C. x- ant, where the venire facias was from D. and not from the 


cordingly. | 

— in — manor. ] | 458 N 

evorrants for cla mg a lot within the manor of M. the defendant pleaded that he was ſeiſed in fee of 
the manor, and fo cluined the leet by precriptien ; upon which they were at ifſue, and the venire facias 
was of the vill of M. and acjucged a mil trial; for the preſcription being that he had a leet within 
the manor of M. the viſne ſhouid be of the manor of M. for tbe will wvas net menticned in the record, 
and the venue might weil be of the manor. Cro. E. 304. pl. 2. Mich. 35 & 36 Euz. B. K. at St. 


Alban s, Nevil v. Payne. 


7. In : 


8 


Te 


Trial. 158 


[7. In an indifment of murder, the murder was alleged to be dane Trials per 
apud civitatem Meſimonaſterii in comitatu Middleſex, in a certain 96. 


ſtreet there called King-ftreet, in the pariſb of St. Margaret in the * Mo. 594. 


ſaid county of Middleſex, and not guilty being pleaded, a venire facias = _ 


was awarded de vicineto civitatis Weſtmonaſteru ; and adjudged the venue 
not good, becauſe the parith is more certain than the city, and was adjudg- 


therefore the venire facias ought to come from the pariſh and not <4 il, be- 
cauſe when 


from the city. Co. 6. * ARUNDELL's caſe, adjudged. 14.] eee, ee, 
fact is found in a particular place known, 28 a vill, hamlet, or pariſh within another general place which 
contains this particular and other particulars, as county, city, or borough, there the venue ought to 
come from the particular place, and not from the general; becauſe the more particular the place is, 
the inhabitants there may have the better conuſance of the fact. But if the fact had been found by the 
indictment to have been done at the city of Weſtminſter, without any mention of the pariſh of St. 
Margaret's, the viſne would have been good from the city. Goldſh. 133. pl. 31. S. C. but 
S. P. does not appear. S. P. Co. Litt. 125. a. b. but ſays it is to be noted, that if it had been 
alleged in King- ſtreet in the pariſh of St. Margaret's in the county of Middleſex, then it ſhould have 
+ come out of King ftreet; for then ſhouid King- ſtreet have been eſtemed in law a town. A ſtreet 
or lane is no proper place for a venue, becaule it is not ſuppoſed to be ſufficiently known to the ſheriff in 
what hundred it is; but a ſtreet ina parith is a proper venue, becauſe the pariſh is ſuthciently known in 
what hundred it is. G. Hit. of C. B. 7c. | 

[ 159 ] 


[8. If an iſſue be joined, which ig 7 be tried by a viſue of D. and Trials per 
S. and the venire facias is awarded from D. S. and U. it is not good 86 
becauſe it is more large than it ought to be. Hobart's Reports, 5 2. 
and fol. 105. between BANKES AND PARKER. ] 

[o. In replevin for taking of beaſts at a place called D. in South= Hob. 64. 
carl, and one of the defendants pleadt nom cepit, upon which ue is Bus f gz 
taken, and he ether pleads that the place where, Or. lies in the pariſh of defendants 
O. in Southwark, and was the franktenement of F. S. Sc. upon which had both 
the plaintiff replies claiming a way over the place where, Wc. to another 2 14 
place in the ſaid pariſh, and iſſue taken upon the preſcription, and one ſeription, 
venire facias awarded for trial of both iſſues from Southwark and then it 
the pariſh of D. and good; for this ſerves both iſſues. Hobart's wth ry 


Reports, caſe 88. ARUNDEL's caſe. ] cineto paro- 
chiæ, be- 
cauſe in ſuch caſe they had both agreed that it had lain in the pariſh. 


(10. In an ejefione firme upon a leaſe made in C. of land in the I Oro. J. 
pariſh of C. predie? upon not guilty pleaded, the venue may be de 347; Pr 6+ 


parochia de C. for the word (prædicta) is in nature of an averment judged per 


that the pariſh and town are one. P. 12 Ja. B. R. between dot. Cur. 
accordingly 


+ VALE AND FIELDER, adjudged. My Reports, P. 14 Ja. in the Roll. Rep. 
Exchequer-chamber, between 9 SPENCER AND SIR "THOMAS 84- 20. pl. 22. 


VAGE. Same caſe Hobart's Reports, g. and there other caſe ad- e. = 


Judged || Wallley.] | but ibid. 21. 

pl. 26. S. C. & S. P. accordingly. 2 Bulſt. 208. S. C. accordingly. 

$ Roll. Rep. 27. pl. 5. Paſch. 12 Jac. in the Exchequer- chamber, S. C. by the name of SEN- 

CER AND SIA Thomas SAVAGE, AND Cox, accordingly, Hob. 6. pl. 13. Brock ve 
SPENCER, S. C. accordingly. 

In ejectione firmæ of a leaſe apud Denham, of lands in the pariſh de Denham prædicta. After nat 
guilty pleaded, and iſſue, a ven. fac. was awarded de vicineto de Denham; and error thereof aſſigned, 
becauſe the ven. fac. ought to have been de parochia de Denham ; where the land lies. Sed non allo- 
catur ; for in regard it is de parochia de Denham prædicta, the pariſh and village are intended to extend, 
and to be all one, and no more. Cro. E. 538. pl. 73. Mich. 39 Eliz, in Scacc. Bedell v. Stanborough, 
Mo. 709. pl. 990. S. C. accordingly.— 8. C. cited Bulſt, 46. in Lyſkerrit's caſe. 

So it is in the original, but quære what it means. : In 
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159 Trial. 

See pl. 4. ſr 1. In an cjectione firme upon a leaſe made in G. of land in T. 

& 10. in G. aforeſaid ; the venue ſhall not be from G. but from T. for 
it ſhall be intended that T. is a vill of G. Mich. 10 Ja. B. R. 
between BEACHAMPE AND SAMPSON, adjudged.) 

Roll. Rep. [: 2. If a leaſe be pleaded to be made of the pariſh of Rock, of land 

393- Pl. 18. 4 Linden in the pariſh of Roch, the venue ſhall not be from the 


S. . A» 4 75 | 
greed per pariſh, but from Linden. My Reports, 14 Ja. * CoLLitx's caſe. 
Coke& See Hobart's Reports, 257. between + DorrEL and ANnDREws. 


8 the iſſue being upon the ejectment per Curiam. M. 18 Ja. B. R. 
ie, that between T JENKIN AND SMITH, adjudged. P. 8 Car. B. R. be- 
the venue tween CgookE AND Lrr R AGE.) 


ought to bens X 
be from the mot certain p , If treſpaſs be brought in two towns, and no vill is pleaded as to one 


town, it ſhaii de cried dy ine other ton. 

+ Hob. 1co- pt. 236. Mich. 14 Jac. S. C. accordingly. 
eordingly. But Lord Hobart lala, it had been divers times adjudged, that on the a'legation of a thing 
done at the town of Dale in the parila of Sate, the ven. fac. from the parith is good; for though the 
pariſh may contain more towns, yet it is not to be preſumed but it is ot one extent, unleſs the contrary 
appears by the record. — Brownl. 65. DREI v. Axpatw, S C. And that Lord Hobart ſaid 
that where t e land is laid inthe parich of Dale, the ven. tac. may be made of Due, or within the pariſh, 
or of the parith, and both good. | 

1 Cro. J. 5836. pi 8. S. C. and it was an action for words ſpoke of an attorney, and the words 
were alleged to be ſpoken at S. Cuibam in the ccunty of Cornwall, and the wen, fac. was from the parifh of 
S. Calbeam; and this was moved in arrett of judgment ; for that the pariſh is larger by intendment, and 
ſo a miſ-trial. And of that opinion were al: the Court, 
$[ 160] | . 

[I 3. In an action upon the 2 E. 6. for carrying away of tithes in 
Silkione, and the venue comes from D. in the pariſh of Silkflone ; it 
is not good. Hill. 14 Ja. B. R. RoBsox aGainsr CUTLER, 


adjudged. ] 


Yelv. 104. [14. If an aſſumpſit be laid in M. and the venire facias is de wici- 


Mich. 5 nete ville & parochiæ de M. it is not good; for the pariſh may ex- 


a 2 R. tend out of the vill, and may be a pariſh in which there is not any 


nber v. vill. Mich. 5 Ja. B. R. per Curiam.] | 


PA!rMER 
S. C. & P. ſays it was adjudged per tot. Cur, a miſ- trial, becauſe it ought not to be of a larger precinct 


than the plaintiff birzſelt had luppolcd, 


Trials per Ct5. If a thing be alleged in ſuch a pariſh and ward in Londen ; 

rw: 53* the venire facias fhall be de parochia, and not de warda; for the 

) ariſh in London is inſtead of a vill, and the ward in lieu of an 
hundred. Hill. 41 El. B. R. adjudged.] | 


16. In a replevin of beaſts talen in A. if defendant juſtifies the 


33 7aking in a place called R. and plaintiff ſays they were taken in a place 

® Fol. 621. called C. Fs the pariſh of A. 8 are at Mie” the 

- yenue may be from A. for the pariſh and vill of A. ſhall be 

= intended to be one. Hill. 9 Ja. B. Fraxcis's can. Per 
Curiam.) | 

Cro.J- 46. [J. If the iſſue be whether certain land be held of ſuch a manor 


3 ng by eigne feeffment, the venue ſhall be de vicineto manerii. 


BuzLow, II H. 6. 54.4 


Trin. 14 Jac. ES 
B. R. Juſtification in treſpaſs was for a be: lot for certain lands, parcel of the manor of Stinſteè hall 


in Windham ; and upon ifive whether parcel, the iſſug was de vicineto minerii de Stanſt:d-hall in 
Windham, and held good, and afficmed in erior by the opinion of 3 juſtices, abſeate Coke. 


; C18. If 


Hutt. 6. Mich. 15 Jac. S. e. 486 


Trial. 

_ (18. If a thing be alleged in a manor, the venue ſhall be de ma- 
nerio, becauſe 2 manor is a thing known, and has a] certain name. 
6 H. 7. 3. b. 19 H. 6. 49. My Reports, 14 Ja.] 

[19. But if a thing be alleged in a manor + in D. there the venue 
ſhall not be de manerio generally, but from D. for the town is 
more than the manor, 6 H. 7. 3. b. My Reports, 14 Ja. For 


160 


Trials per 
Pais, 86. 


(39+) 
Roll. Rep. 
293. Byg- 
ROUGH v. 
SiMoxs, 
S. C. and 


Coke ſaid, 
if a thing 
be alleged 


in the 


the manor may extend into divers vills. Co. 6. ARUNDELL, 14-] 

[20. But in this cafe the venue may be + from the manor in D. 
for this is more certain than from the town generally, My Re- 
ports, 14 Ja. BURROUGH v. S1M0xNs, Per Curiam.] | 8 > 4 

the venue may be from D. generally; but if alleged in a manor without naming a town, it muſt be from 

the manor, quod fuit conceſſum; per Doderidge. But Doderidge faid, that where the manor is alleged 
in a town, there are no books in the negative that the venue cannot be from the manor in the town 
for this is more certain than from the town generally, but that it may be from the town general'y. 
And this diverſity was agreed by Haughton; and ſo all the Court inclined that the venue was well 
awarded; but ordered to ſearch precedents. — Mo. 851. pl. 1160. S. C. and S. P. the venue 
being from the manor of Windham in Windham, it was objected to be double, and uncertain whether it 
be from the manor or the vill. But non allocatur, hecauſe the venue is from the manor, and the 
addition of (in Windham) which is the vill, is only to aſcertain the manor ; for there may be 2 ma- 
nors of Windham, one of them in Vindbam, and the other out of it, as there may be 5 manors in 
one towns 

T S. P. Co. Litt. 125. b. Trials per Pais, 86. (g9.) 101. (113.) 

1 Trials per Pais, 86. (99.) | 


[21. If a thing be alleged to be done at the caſtle of Hertford in the Cto. J. 239. 
county of Hertford, the venue ſhall not be de vicineto de Hertford ids Bo nl 
in comitatu Hertford, but from the vicinage of the caſtle of Hert- Hare, S. C. 
ford in the county of Hertford ; for a caſtle is as certain as a vill. accordingly. 
P. 8 Ja. in the Exchequer-chamber, between ConnisroN AND [. 161 J 
Hae, adjudged, and the judgment reverſed. ] | 

O22. If a thing (as words ſpoke) be alleged to be dene apud bur- 
gum de Plimouth, and the venue comes from Plimouth generally, 
this is good enough, though the vill of Plimouth may extend far- 
ther, or not ſo far as the borough ; for it was an ancient borough 
as he himſelf alleged in the plea, but they ſhall be intended to be all 
one. P. 16 Ja. B. R. between FowELL- AND Cow adjudged, 
it being moved in arreſt of judgment. See P. 41 El. B. R. be- 
tween WALL1s AND Scor, vill of Cambridge and Cambridge thall 
be intended to be one.) 

(23. If a thing be alleged to be done apud villam de Cambridge 
in warda feri, and iflue upon it, and the venire facias is de villa 
& warda prædicti, this is good. M. 8 Car. B. R. between 
_ CoLLET AND EpmMonDs, adjudged in writ of error upon judgment 
in Cambridge. Intratur, P. 8 Rot. 298. But the judges ſaid, 
that the ſtatute of 21 Jac. aided it. But quære this.] 

C24. If an iſſue be to be tried of a thing which is out of any vill, 
the venue ſhall not be from the neareſt vill to it, but from the 
place itſelf. 29 E. 3. 11. b. adjudged, (as it ſeems it is to be 
intended.) 

[25. But it ſeems that 
the neareſt vill.) _- 

[26. In an geficne firme of 3 acres of land in fore/la de Kevennen n 
in comitatu, c. if the defendant pleads nat guilty, the venue may (89. a 

Vol. XXI. | N be 


Trials per 
Pais, 85. 


(97. 


Trials per 
Pais, 85. 
(97, 98+) 


the ſheriff ought to return the jury from 
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161 


Trials per 
Pais, 95» 
(107+) 


— — 
Fol. 622. 


— — 
Roll. Rep. 
334+ Pl- 41 
S. C. and 
judgment 


was atfirin- 


ed. 


Roll. Rep. 
267. pl. 30. 
. 
cordinely ; 
but the 
Court faid, 
that if the 
pica had 
been that 
the payment 
ar made at 
Tok in the 
county of the 
city of Terk, 


the venire 


facias from the city had been good. 


162 J 

Cro. J. 299. 
pl. 7. Paſch. 
14 Jac. 

B. R. 


Roll. Rep. 


374- pl. 29. 
S. . 20 
cordinglys 


LSee pl. 36.] 


Trial. 


be de vicineto foreſtæ; for it is a thing known, and by intend- 
ment, inaſmuch as the defendant has not pleaded it in abatement, 
it is out of a pariſh or vill. Mich. 6 Ja. between PHILLIPs anD 
Evans, adjudged per Curiam in the Exchequer.} 

[27. If a thing be alleged to be d>ne at St. Peter's in the ward of 
Mancrefte, the venue may be awarded from St. Peter's generally; 
for it ſhall not be intended that there are more wards. H. 13 Ja. 
B. R. between Woop AND SUTCLIFEE, per Coke. ] 

[28. If a thing be alleged to be done in a ward in the city of Briſ- 
tol, wwhere, c. the venue ſhall not be from the city but from the 
ward. M. 10 Ja. B. R. between Rosixson AND Popp, ad- 
judged ; and fo there adjudged in SMITH's CASE. ] | 

[29. If a zreſþaſs be ſuppoſed in warda Auſtrali infra libertatem 
civitatis Lincolniæ, and the venue is de vicineto libertatis civitatis 
prædictæ, it is good, becauſe it ſhall be intended that the liberty and 
the ward aforefaid are all one. H. 13 Ja. B. R. between OcLt- 
THORPE AND ASKEW, adjudged in writ of error.] 

[30. So if a thing be alleged at Plimouih in the Old Town ward, 
the venue may be from Plimouth generally, and it is good, though 
in writ of error, upon ſuch judgment in the borough-court, it be 
averred that there are 3 other wards within the borough. Mich. 
7 Car. B. R. between BucxHam AND LEPPER, adjudged.) 

(31. If the condition of a recognizance be to pay money at Haxites 
tomb, in the cathedral church of St. Peter's of York, commonly called York 
minſter; and in a ſcire facias upon this recognizance the defend- 
ant pleads that he paid it at Haxie's tomb in the church aforeſaid, in 
the county of the city of York ; upon which they are at iflue, and the 
venue is awarded de vicineto civitatis Eborum ; this is not well 
awarded z for York minſter may be of York, and within the 
county of York, and yet not in the city. M. 13 Ja. B. R. be- 
tween the BisHoP oF BRISTOL AND Six STEPHEN PROCTOR ad- 


judged. M. 13 Ja. B. agreed, becauſe the county of the city 


may be of larger extent than the city.] 
S. C. Ibid. 237. pl. 5 but not 8. P. 


[32. So if condition of obligation be 7 pay money at the ſaid tomb 
in the city of York, and defendant pleads payment, &c. the venue 
from the city of York is good; for the tomb being in the city, 
ſhall be intended to be of the city. M. 13 Ja. B. between DEN- 
TON AND ROBERTS adjudged.) | X 

[33. If a thing be alleged in D. the venue ſhall not be from D. 
but de vicineto de D. For otherwiſe the neighbourhood ſhall be ex- 
cluded, which they ought not. My Reports, 14 Ja. PxescoT's 
caſe. Mich. 14 Ja. B. between BULLEN Ax D Jarvisx, per Cu- 
riam. But there it was amended by warrant of the roll. Contra, 
Tr. 39 El. B. R. BELGrave's caſe adjudged.) 5 


” 


Cro. J. 399» pl. 7. Paſch. 14 Jac, B. R. Typcorr v. Ws cou, 8. 8 


debt the venire facias was from W. wheic it ſhould be de vicineto de W. and therefore the inqueſt was 


guaſhed, and a new venire was awarded. Br. Venire Facias, pl. 8, cites 7 


H. 4+ 125 4 3» g 


— 3 * 
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'Trial, 


O34. If an action be brought in an inferior court in a borough, 

and ifſue 1s there joined, and a venire facias is awarded, quod ve- 
nire facias 12 liberos burgenſes burgi & parochiæ de B. This 
is good, though there may be 12 burgeſſes of the borough and 
pariſh, and not inhabitants thereof at the time of the award of it. 
Dubitatur, Hill. 10 Car. B. R. between LovErinG AND MARTIN, 
in writ of error upon judgment in Barnſtaple in Devon, Intratur, 
P. 10 Car. Rot. 261. But after, upon information that all pre- 
cedents there are ſo, the judgment was aſſirmed. Mich. 13 Car. 
B. R. between KNILL and Wes rox adjudged accordingly, and 
ſuch judgment aftirmed. Intratur, P. 11 Car. Rot. 454. Tr. 1649. 
between PEARD AND Harkis adjudged accordingly, upon a writ 
of error upon a judgment in Barnſtaple, but reverſed for other 
cauſe. Intratur, M. 24 Car. B. R. Rot. 511.] 

[35- A viſne may be / the vicinage of the ſuburbs of the vill of 


Briſtol ; for the ſheriff may ſummon any of the vill, and thoſe are rer de. 
of the viſne of the ſuburbs. 8 H. 5. 10. b. adjudged.] Briſtol, was 

| awarded 
good ; for they cannot exceed this precinct. Br. Viſne, pl. 104+ cites 8 H. 5. 10. and Fitzh, 
Brief, 892. 

707 ö i * S8. C. cited 
= So de vicinets de Briſſol, is good, Contra, 8 H. 5, wh, 
W J. Roll. 

| Rep. 374. pl. 29. which ſee at pl. 5 63 7 
| 55 { 163 
[37. If an iſſue be u a thing done in civitate Coventrie, or other 2 * ary 


ſuch city, the venue de vicineto civitatis is good; for it does not 


162 


Venire fa- 


— CINE NT EC Oe Ong * 
Y n 8 — 2 © 
AB 4s 2 DE e 11 1 


ich ſee infra, pl. 42. 


exclude the city. My Reports, 10 Ja. PROC rox Ax D CLIFTON, Pag ron, 
adjudged. M. 7 Ja. B. fame caſe adjudged; for it is a counry in 5 = 
zt/elf, and the county may extend into ſeveral vills round about the Bulk. 
City.] | 126. S. C. 
138. So de vicineto civitatis Eborum, is good. M. 11 Ja, B. — 
+ BuCKLE's caſe, per Curiam.) eats ab 
_ (39. But if a thing be alleged in London, the venue ſhall be de 7 
Ot. 023. 


civitate, and not de vicineto civitatis, becauſe their liberties are 
well known, and confirmed by parliament, My Reports, 10 Ja. CY = 


{{ PROCTOR v. CLIFTON, adjudged.) precedents. 
| $0 Where viſne 

is /aid to be at @ city in an action brought in a ſuperior court, or within the city, though it be both a city 
and county, the venire facias may be de vicineto civitatis. ** Latch. 258. Though it hath been held 
not good, but that the venire facias muſt be de civitate, leaving out vicinet*. as you may read in Stam- 
ford, 155. But now the caſe in ++ Cro. 2. part 308. and Bulit. 1. part 129. ſay, that all venire 
facias's are awarded de vicinet, civitatis, which is intended as <uell de civitate itſelf as de vicinet. 
infra Juriſdiftionem of the city. And ſo it is, de vicinet. clvitatis, or de vicinet', or de civitate 

ventry, Eborum, Norwich, Sarum, Briſtow, Exon, and all other cities which are counties in 
themlelves. In ail places beſides London, no mention is made of the pariſh or ward. II Ibid. 493. 
But in Londen the fariſp and ward is menticncd, And therefore it was adjudged ||j| 2 Cro. 150. that 
it was not good to allege any thing done in London generally, bot it muſt be in what pariſh from which 
a venire may be. Hut where a thing is laid in a city, in alta warda there, and the venire facias is 
from the city only, it is well, becauſe it ſhall be intended there be no more. wards in the ſame city. 
Trials per Pais, 93. (106.) cites 2 Cro. 28242. 

In caſe of CROSGSMAN v. Hums, cites 8 H. 5. becauſe the Court has power to award it; and it 
was there ſaid that this caſe of 8 H. 5. has great teaſon in it. 0 

++ The caſe of ProQtor v. Clifton. 3 | 1 

11 This is a miſtake, no ſuch point bein chere; and the caſe is that of WAL TEIA v. MANSELL, 
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Fj Cro. J. 150. pl. to. Hill, 4 Jac. B. R. Normanville v. Pope. ——— Cre. J. 137. pl. 14. 
Mich. 4 Jac. B. R. S. C. but not S. P. | 
Co. E. 282. pl. 3. Trin. 34 Eliz. B. R. in error of a judgment in aſſumpſit, Beaucamp v. 


Neggin. | | 

+ S. C. cited Godb. 38 1. pl. 468. Arg. as held good; for (vicineto) ſhall imply thoſe within the 

Juriſdiction, and not the neighbours. And Doderidge J. faid that (vicineto) goeth about the 
inct. 

9 S. C. cited Arg. Godb. 381. pl. 468. as adjudged accordingly. 

Doderidge Ao. [LS] if a thing be alleged in civitate Briſal, the venue may 

J. Gidthat be de civitate Briſtol generally. M. 3 Ja. B. R. and by the 


ſel, he | | | 
moved for Briſtol to maintain it good de vicineto ; but that it was ruled not good, but ought to be de 


civitate Briſtol. Godb. 381. in pl. 468. Anon. 


Cat. If an action be brought in Lyme by the cuſlom there, and an 
iſſue is to be tried there, a venire facias de vicineto de Lyme is 
good enough, though it was objected that it extends to the 
neighbourhood, which is out of the juriſdiction of the Court ; for 
this is the cammon cour/e of all ſuch inferior courts in England. 
P. 5 Ja. B. R. between WALKER AND WITTEL. Per Curiam. 

* 171. Hill. 3 Car. B. R. between * Huxx axD CROss MAN, in writ of 
Cacreman Nor upon judgment in Lanceſton in Cornwall, adjudged good de 
r. Hun, . Vicineto de Lanceſton; and judgment affirmed accordingly. In- 


S. C. ac- tratur, Mich. 2 Car. Rot. 161.] 

cordingly; 

far it ſhall be intended that the liberties of Lanceſton extend out of the vill of Lanceſton. —_—_ 
Noy, 96. S. Go acco:dingly. 


.. [42. So Tr. 16 Ja. B. R. in writ of error upon judgment in 
— . rol Newberry, de vicineto de Newberry, adjudged good, and judgment 
by the name aſhrmed. Intratur, P. 16 Ja. Rot. 40. between MANSACK AND 


of WAt- WALKER.] 
TER V. 


Maxszit. And the Court ſaid, that though the corporation do not extend their juriſdiction out of 
the vill, yet the venire fac'as being awarded de vicineto de Newbury, thoſe of the town may well be re- 
turned. J-nk. 323. pl. 70.—— So in caſe upon an aſſumpfit made at Saut haar, it was aſſigned for 
error, that the venire facias was awarded de vicineto de Southwark, whereas it ought to be from South- 
wark. And cited 9 H. 5. 10. Sed non allocatur. Cro. J. 504, 505. pl. 16. Mich. 16 Jac, B. RK. 


Jo- 448. fl. T[43. In an action brought in Briſal in the Tolſey court, and the 
12 5.0: bf cauſe of action is 2 to be in Briſtol, infra juriſdictionem 
Tuvssrex curiæ, and the venire facias upon not guilty pleaded, is awarded 
. nl e de warda omnium ſanctorum infra civitatem & juridictionem 
Cent bel curiæ; this is good. M. 15 Car. B. R. between UMMANT Ax 
the vie "THURSTON, per Curiam adjudged in writ of error, and the judg- 
. de ment affirmed accordingly. Intratur, P. 15 Car. Rot. 220. 
judgment. But ſome of the judges ſaid that it was aided by the ſtatute of 
21 Fac. of jeofails.] 5 
Mo. 634. 44. In treſpaſs, the defendant preſcribed for a fort-way leading from 
pl. 945- H. w/que viam pedęſtrem de G. &c. Iſſue was taken upon this pre- 


e beg, ſcription, t and the venire facias was awarded de vicineto de H. only. 


very fame After judgment it was aſſigned for error, that it ſhould be de vici- 

words. neto de H. and G. And for that reaſon judgment was reverſed, 

L 164 ] Moor, 257. pl. 403. Mich. 29 & 30 Eliz. Hennage v. Curtis. 
6 45. Ejethe 


45. Zjectment of lands in K. and V. the venire facias was of K. 
only. It was objected, that it was not well awarded; for it ought 
to have been de vicineto de K. and W. which was granted by the 
Court; and that that defect was not relieved by any ſtatute. And 
judgment was ſtayed, and a venire facias de novo granted. 
4 Le. 85. pl. 178. Mich. 3o Eliz. in C. B. Seixtberk v. Percie. 
46. Treſpaſs. The iſſue 9vas, if the manors of P. and great H. 
were holden of the honour of Ewelme, the ven. fac. was of one manor 
only ; and therefore ruled to be ill. Cro. E. 260. pl. 47. Mich. 
33 & 34 Eliz. in B. R. Horſeman v. Johnſon. 
47. M.-demiſed to L. by indenture, all his lands lying in the pariſh 
of Maxfield called Hamp/hire-park, habendum for 21 years. L. 
covenants not to cut any trees there growing, above one cord of wood, 
without the aſſent of the leſſor. In debt for breach of covenant 
it was afigned that the defendant cut down 20 oaks, exceeding the 
quantity of a cord of wood. The venire facias was awarded de Max- 
ield, It was moved in arreſt of judgment, that the venire facias 
was ill awarded de Maxfield; and that it ought to have been de 
parochiæ de Maxfield. But the plaintiff had his judgment, and 
the ſame aſſirmed in a writ of error; and held by the whole Court, 
that the venire facias was well awarded. Bulſt. 46. Mich. 8 Jac. 
in LysKERRIT's caſe, cites it as a caſe Trin. 40 Eliz. between 
Morley and Lapham. _ | 
48. In debt upon obligation, payment was pleaded apud domum 
manſionalem rectoriæ de Much-hadham in Hertfordia, and the ve- 
nire was de vicineto de Much-hadbam. The Court held Much» 
hadham is intended here to be a vill, and the rectory of Much- 
hadham and Much-hadham to be all one, ſo the venire good, and 
trial good, and a judgment in C. B. affirmed. Cro. E. 804. pl. 4. 
Hill. 43 Eliz. B. R. Kerchever v. Wood. ü 
49. In replevin the defendant avowed, that the place where, &c. bs 26. 
was holden of him as of his manor of King/down in com. Kent. The ce 
fc was on the tenure, and the venire facias was awarded from caſe, S. C. 
ingſdbaun. The avowant had judgment. It was affigned for error, at gta 
that the venire facias ought to have been de wicineto of the manor = Sc J. 
/ King/down alſe ; for it ſhall be intended 2 places, and not one, the diwerfity 
nor that the manor is in the ſame vill, and then the viſne ought to e 20s 
be of both; and all the Court were of that opinion, and ſo re- 4 f 4 ma- 
verſed the judgment. Cro. J. 8. pl. 8. Paſch. 1 Jac. B. R. nr and 
Lovelace v. Wilcocks. | whevaref 


a jeigniory 
In groſs ; for where the avowant has only a ſeigniory in groſs, there the viſne ſhall be only 0 the 
land lies; but where the manor which is local, and which by intendment has frecholders, there the 
trial ſhall be as well from the manor as from the place where the tennre lies. And ibid. 27. 
another diverſity was taken and agreed, ere it appears by the record that the land hes in D. and is 
held of the maner of D. in D. and where 14. ma nor of D. enly. For in the firſt cale the viine trom 
D. only is ſufficient, becauſe it appears that both the and and the manor is in D. But in the other 
caſe the viſne muſt be from both, becauſe non conſtat that the manor and land lie in one vill; and the 
manor of D. may be in S. or V. a: well as in D. aad therefore in the principal caſe judgment was te- 
veried, and precedents ſhewn accordingly. | 


50. Debt upon the ſtatule 2 Ed. 6. for not ſetting forth tithes, and Browal. 
qd 7. 4 þh / 41 P 2 he 100. 5. Co 
eclared that he avas patſon de Parva Lavar in the coultity of Hex, and d dem- co 
that the defendant had fo many acres land infra parechiam de Parvg ve a traulla- 
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tion of Txvar, ſowed with wheat, and that apud Parvam Lavar aforeſaid, ha 
1 ow took and carried away the wheat, without ſetting forth the tithes ; upon 
the ftarurte nil debet pleaded, the plaintiff had a verdict ; it was objected that 


2 Ed. 5. for here was a miſ-trial, becauſe the venire facias was de Parva Lavar, 


A when * it ought to be de parochia Parvæ Lavar; but it was anſwered 


ritbes of by this action no tithes are demanded nor recovered ; but the 
be 1 is only puniſhed for contempt againſt the ſtatute in not 


i of H. p . + 3 
GY hs tetting forth tithes, and the wrong of which the plaintiff com- 


defendant - plains is laid only in the vill of Parva Lavar, and not in the pariſh 


1 &c. for wherever the pariſh is named in the declaration, it is only 
verdict it Conveyance to the action, and not of the ſubſtance of it; for the 


was objected tort and grievance is only in Parva Lavar, and adjudged accord- 
wat tte ve ingly. Telv. 126. Paſch. 6 Jac. B. R Oliver v. Collins. 

mire facias . 

wa> from H. Parva, and not de parochia of H. Parva; but the Court were of opinion that it igt be 
eicber f the will er pur of H. Parva, becauſe both wire named in the recud, And judgment tor the 
plaintiff. Brownl. 52. Mich. 14 Jac. Bawkey v. Iiteu. Hob. 218. pl. 285. BAWTREEY v. 
JS TED, S. C. but S. P. does not appear. , 


Bultt. 46: 51. Caſe, &c. for that the mayor, c. of L. in the county of 
1 = Cornwall, were ſeiſed in fee of 3 awater-mills in L. pred”, &c. and {9 
Lykkerrit's preſcribed to have a water-courſe running from H. in the pariſh of L. 
aforeſaid to the ſaid mills, & c. and that the defendant at L. aforeſaid, 

between H. and the ſaid mills, digged a trench, and diverted the water - 

courſe, Sc. Upon not guilty, it was found for the plaintiff, It 

was moved, that the venue being from the vill of L. was ill, and 

it ſhould be from the pariſh of L. for the water-courſe is al- 


run from H. in the pariſh of L. and the ſtopping is be- 


leged 
tween H. 
and the tow 
conus, and no vill by intendment, and adjudged for the plaintiff. 

Cro. J. 263. pl. 27. Mich. 8 Jac. B. R. Wray v. Veſper. 
3 Nel. Air. 52. In dower the demand was de tertia parte manerii de D. and alſo 
407+ Fl. 24. de tertia parte terrarum in H. The venire facias was of H. only. Af- 
5 ter a verdict for the demandant it was aſſigned for error, becauſe the 
but I do not venire facias ought to have been de manerio, and not of H. But it 
1 to was moved on the other fide that it was good for the 3d part of the 
langs in H. and the verdict having found that the huſband was ſeiſed 
of the manor of D. it was likewiſc good for the whole. God- 
bolt, 257. pl. 354. Paſch. 12 Jac. B. R. Wrotelly v. Cavendith. 
53. The plaintiff declares, that fuch a day and year, at Curd- 
worth in the ſaid county, he demiſed to the plaintiff 2 acres of land 
with the appurtenances, in the pariſh of C. and the venire facias cat 
of the pariſh of C. And after verdict, exception was taken, be- 
cauſe it was not of Curdworth ; but it was adjudged good by the 

Court. Brownl. 130. Mich, 12 Jac. Arden's caſe. 
54. Caſe in nature of conſpiracy, in indicting the plaintiff of felony 
Juppoſed to be done at N el. brummidge ut Gawvcott-hills, "he indicte 
ment was preferred at Stafford at the aſſiſes, and the jury found igno- 
rom and the ven. facias was awarded de Stafford, and held 
- pood for the defendant did not only there prefer his bill againſt 
him, but did there alſo take a falſe oath againſt the plaintitf, 
2 Bulſt. 331. Bill. 12 Jac. Hercott v. Underhill, 

o Es, | $5. Debt 
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ud the mills. Sed non allocatur, becauſe the pariſb of L. 
. are intended to be all one; and H. is only a lieu 
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8 5. Debt upon the ſlatute 2 Ed. 6. for not ſetting forth tithes. 

"The plaintiff made a title by leaſe to him of the rectory of E. in King- 
Pp 1 J 8 

flon upon Hull ; and that the defendant occupied 30 acres of land in S. 


iu Kingſton in a place called T. the tithes whereof belonged to him, &c. 


Upon ni debet pleaded, the plaintiff had a verdict. But it was 
moved that here was a miſ,-trial, becauſe the venire facias was 
awarded from E. when it ſhou!d be from S8. where the tithes 
did grow. Brownl. 76. Cooper v. Bacon. 

56. Treſpaſs, and counted that he was ſeiſed of the manor of D. in 
R. and L. and preſcribed to have eftrays; and that an ox coming into 
the manor as an eftray at L. the defendant ſeiſed him. Defendant 
pleaded not guilty. The venire facias was awarded out of L. only, 
and it was objected it ought to be of the manor of R. or from 
both R. and L. But non allocatur, becauſe the treſpaſs was al- 
leged to be done there, and the preſcription did not come in queſtion. 
Cro. J. 513. pl. 25. Mich. 16 Jac. B. R. Dalton v. Barnard. 

57. In replevin for taking a diſtreſs at Baildon, in a place there 
called S. defendant made conuſance as bailiff to W. H. becauſe the 
houſe was held of him as of his manor of Baildon. Plaintiff replied 
hors de fon fee. The venire facias was de vicineto of Baildon. After 
a verdict it was objected, that it ought to have been as well of 
the manor as of the town; but adjudged for the plaintiff, becauſe 
it did not appear that the manor vas larger than the town. Hob. 305. 
pl. 386. Trin. 18 Jac. Steed v. Harley. 

58. Replevin for taking his cattle at S. in the pariſh of C. The 
defendant ju/tifed as in his freehold damage feaſant. The plaintiff 
ſaid he had title of common in the place where, as to his tenement 
belonging, by a preſcription. Iſue was joined upon the preſcription. 
The venire facias was from C. only, and not from S. where the 
place of taking was, as it ought to have been. It was the opi- 
nion of the Court, that it was a miſtrial, and a venire facias de 
novo was awarded. But it was ſaid, that if the venire facias had 
been of the pariſh of C. or it had been alleged in the bar that the 
land was in C. prædicta, then C. the village and C. the pariſh 
had been intended to be both one; but not being ſo alleged, it 
may well be intended that they be ſeveral. Cro. J. 675, 676. 
pl. 10. Mich. 21 Jac. C. B. Sir William Tharold v. Spight. 

59. In caſe the plaintiff fets forth, that he war fleward of the 
manors of K. and other the manors of the biſhop of G. and that 
the defendant diſturbed him in the court of the maner of K. &c. Upon 
not guilty it was found for the plaintiff, It was objected that here 
was a miſ-trial, the diſturbance being alleged to be in the court 
of K. and ſo in the other manors where no vills are, aud the trial 
being of the viſne of the manors, whereas it ought to be of the 
vills where the manors are. But the Court held, that becauſe 
ſome of the manors are alleged to be within thoſe vills, and the 


venue veing; of thoſe manors, it ſhall be good by the ſtatute, . 


though it of fewer or more places than it ought to be. 

Cro. C. 16. pl. 8. Mich. 1 Car. in C. B. apud Reading, Cook 

v. Younger. e — 8 
60. In ec? ment the pluintif declared on a demiſe of a honſe, &. 


4 in 


165 


3 Nelſ. Abr. 
406. pl. 22. 
cites S. C. 
as adjudged 
that it was a 
miſ- trial, 
but 1 do not 
obſerve that 
in Browal. 
76. 


166 


The report 


is as here, 
but it ſeems 


not very 
clearly te · 
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in D. Upon not guilty pleaded, the plaintiff ſuggeſied that the pa- 


riſh of D. is in Rumney, within the Cinque-ports, &c. and that A. is 


the next village, &c. Whereupon a venire facias was awarded de 
vicineto de A. and found for the plaintiff, It was aſhgned for 
error, that the venire facias was not well awarded, for the ſug- 
geſtion ought to have been that D. is within the Cinque-ports, 
and not that the pariſh of D. is within them; for D. may be a 
vill of itſelf. But the Court held, that the will and pariſh are 
intended all one, unleſs the contrary appear, and ſo no error, and 
judgment athrmed. Cro. Car. 150. pl. 4. Hill. 4 Car. B. R. 
Bach v. Gilbert: | | : 


Rog (H. b) Per Pais. Viſne. Out of what Place it 


. ſhall come in the ſame County. In Legſpect of the 


ue. 


Feux impri- [I. IN falſe impriſonment for impriſonment in D. if the defendant 
ment Of an IP - 5. . ; : . . 
= 3 1 juſtifies in 8. by force of a warrant in a Franchiſe in F. and 
ment : . the other ayers his writ, and ſo the iſſue taken upon the impriſonment 
The 6-fend- in D. the venue ſhall come from D. only. 42 Aſſ. 7.) 

ant ju, ghet | 

by a wcarrant upon a capias out of C. B. directed to the ſheriff of Suffolk, made at Bury, &c. The 
iſſue Was, de for tort dime ne; a ven. fac. was awarded de vicineto de W. only. It was infifted that 
the wwe cwg bt to have been from Bury and W. and not from one of them only. And of that opinion 
was the whole Court. Cro. J. g5. pl. 22. Mich. 3 Jac. B. R. Sturges v. Judkin. 


Godd. 203. [z. If a ſuit be in the ecclgſiaſtical * for tithe of the manor of 


© C. e. Lumington, which extends into Stangrave and 3 other pariſhes, and 
ſolved per lays a modus decimand: in one pariſh only, ſcilicet, in Stangrave, for 
tot Cur, 7 
Stangrave only, and not de vicineto manerii; for here the cuſtom 
is fixed to the pariſh of Stangrave. Mich. 11 Ja. B. between 
Nox rox AND LisTER adjudged.] 
Trials per Lz. In an action of zreſpa/s of battery in London, if defendant 
Pais, BS» juſtifies in Middleſex, by proceſs out of the new marſhaÞ's court at 
(93+) Whitehall, that he arreſted him, and becauſe he would not go with him 
be beat him, &c. without that he was guilty at London, or elſewhere, 
cut of the juriſdiftion of the ſaid Court, to which the plaintiff replied, 
V and confeſſed the arreſt, but that he de injuria ſua propria abſque 
Fel. 624. tali cauſa, beat him apud Londen, upon which they are at iſſue, 
— this ſhall be tried in London; for the words abſque tali cauſa are 
| void, the iſſue being joined upon a place certain, ſcilicet, London. 
Hill. 11 Car. B. R. between Cops AND Broxvey. Per Curiam 
adjudged, in writ of error, upon a judgment in Bank upon ſuch 
verdict, and this now affirmed, Intratur, P. 11 Car. Rot. 311. 
But the Court ſaid that he might have demurred upon this plea.} 
4- Where delt is brought in L. and the defendant pleads the cove- 


nants performed in S. viſne ſhall be of 8. Br. Viine, pl. 19. 


cites 44 E. 3. 42. | 


etui t 5. In covenant the defendant ſaid it was made upon condition at 


if i __ another place, and the plaintiff. ſaid that it was made ſimply whe mo a 1 


the manor, upon which they are at iſſue, the venue ſhall be from 
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-vorit is brought; and pais was awarded where the writ was ed by impri- | 


brought, and where the plaintiff counted. Br, Viſne, pl. 22. FO wy 


cites 45 E. 3. 15. — 
then pais ſhould be where the impriſonment was alleged. Ibid, 


6. It was reſolved, that when an iſſue is joined upon non con- 
cellit, it ſhall be tried where the land is: but if a /eaſe be in 
gue/tion, and non conceſſit is pleaded to it, it ſhall be tried where the 
ſeaſe was made. Godb. 233. pl. 322. Mich. 11 Jac. in C. B, 
Bagnall v. Pott. 


7. Reſcous in A. of govds diſtrained for rent upon a demiſe in 3 K . 
wills, viz. A., B., and C. the venue is well where the reſcous we? 1 
was; for though the demiſe, rent, diſtreſs, &c. were in iſſue at does not ap- 


the trial, and ought to be proved, yet the principal affair in queſ- bear. 
8 * . * p bd Lutw. 213. 
tion, for which this action was brought, war the reſcous, which 5. C. ſays it 


was at A. and from thence the venue came well enough. And was objected 
judgment was given for the plaintiff, Lord Raym. Rep. 170. tat there 
Hill. 8 & 9 W. 3. C. B. Bellaſis v. Burbriche. ET 


where the reſcous was made; but it was anſwered, and ſo agreed per Cur, that there was ſufficient “ al- 
legation of its being made at A. for it was ſaid that the grain was impounded in a barn parcel of the 
demiled premiſes, and that the defendants at A. aforeſaid, reſcued it out of the faid barn, ſo that the 
taid barn ſhall be intended to be at A. for otherwiſe they could not reſcue the grain at A. out of the 
laid barn, It was further objected, that though the venue be admitted to be laid at A. yet it is not 
good ; for that it ouglit to come from the three ſeveral vills where the lands lay. But it was reſolved 
that the venue is well laid; for this act on is founded upon a tort and not upon the rigbt of the land, and 
the d-miſe is only an inducement to the action; and the tort is the principal matter, and therefore the ve- 
nue ſhall be laid where the tort is done. And afterwards in Hill. term, judgment was given for the 
plaintit?, a i a 


*[ 1681 


8. Indebitatus aſſumpſit for 5ol. money lent. The defendant 
pleads infancy ; the plaintiff replies that the money lent was laid 
out for neceſſaries for the defendant and his family. But becauſe 
the plaintifF had laid the venue where the money was lent, and not 
aue re the neceſſaries were bought, judgment was given againſt 
lim. Comb. 482, 483. Trin. 10 W. 3. B. R. Ellis v. Ellis. 

9. On an indictment for not returning a juſtices warrant, the 1 Salk. 380. 
venue need only come from the place where the neglect was, = my 
without regard to where the warrant was made, or executed. not appeate 
Per 3 Juit. 2 Ld. Raym. Rep. 1191. Trin. 4 Ann. The Queen 
v. Wyatt. a 5 


(H. b. 2) Where the Land is. 


[1] [4- IN afſiſe tenant pleads a releaſe dated in other will in 
the ſame county, it ſhall be tried by the aſſiſe. 
50 E. 3. 1. bi] EO, 

21 [5. But in treſpaſs in one vill if a releaſe be pleaded, dated in Trials per 
ether will in the ſame county, which is denied, it ſhall not be tried i 5 
by the vill where the treſpaſs was done only, but by both. 9 
50 E. 3. 1.1 | 

[3] [6. In debt for rent upon a leaſe of land in D. the ifſue is, 
whether it be paid in S. in the ſame county ; this ſhall be tried in 

: D. 
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Trial. 


D. where the writ is brought, and not where the payment is. 


3. 2. b.] 
[4] [7. In a formedon, defendant pleads a relea/>» dated in D. 


to which the plaintiff pleads impriſonment at 8. This ſhall not 


be tried where the land is, but where the impriſonment is alleged. 
22 E. 3. 16. ] 3 N 
C5] L8. In %% if it be pleaded that parcel of the land is in a 


franchiſe, and the other ſays that all is in guildable ; this ſhall be 


tried by the aſſiſe. 30 Aſſ. 13. Co. Litt. 125. b.) ; 

[6] . In affiſe in a franchiſe, if the tenant ſays that the land is 
out of the franchiſe, it ſhall be tried by the aſſiſe. 75 AM. 9.) 

7. Debt upon a leaſe for years, the defendant alleged in bar that 
gree was made at anther place, and prayed pais there, and yet viſne 
was awarded where the land was, and not where the gree made 
was alleged. Quod nota. Br. Viſne, pl. 20. cites 45 E. 3. 3. 

8. Forcible entry in the manor of D. The defendant ſaid that A. 
was ſeiſed, and gave to B. and C. his feme, and to the defendant, and 
fo the heirs of the body of the baron ; and the baron and feme died, and 
the plaintiff claimed by deed of the baron, &c. and it was chal- 
lenged for the viſne, becauſe he did nat ſay in what vill the manor 
war. Et non allocatur; for it ſhall be where the manor is. 


Br. Viſne, pl. 50. cites 19 H. 6. 99. 


(l. b) Trial. In what Caſes a Trial in one I ſue 
ſhall iind the ſame Party in other ¶ſue upon the ſame 
Matter, 


Fr. IN afſiſe, if the parties are at iſſue upon a deed, and after upon 


other action are at iſſue upon the ſame deed, the trial in the 


aſſiſe ſhall bind the parties in the other action. 12 H. 4. 8. b.] 
[2. In debt againſt 2 by ſeveral precipes, if one pleads a releaſe, 

and they are at iſſue upon the deed, and the other pleads the ſame plea, 

if it be found the deed of the plaintiff in the firſt ifſue, this ſhall 


bind him in the 2d iflue. 12 Hf. 4. 8. b.] 


[3. If a man be found guilty of a proviſion in a quare impedit, this 
ſhall bind him in premunire againſt him for it. 11 H. 4. 78. b.] 

[A. In treſpaſs, if the defendant pleads willeinage in the plaintiff, 
upon which they are at iſſue, and this is found againſt the defend- 
ant, this ſhall bind the defendant in the ſame iſſue depending in 
other action in the ſame court between the fame parties. 44 Aff. 5. 
adjudged.] 4» 7" | 

Lg. If a man be found guilty of a conſpiracy upon an indifiment at 
the ſuit of the king, yet this ſhall not bind him in a writ of con- 
ſpiracy at the ſuit of the party, but he may plead not guilty to it. 
27 Af. 13.] 

[6. If a man be attaint-at the ſuit of one party, this ſhall not grieve 
him at the ſuit of ancther of the fame matter ; for the verdict may be 


falſe. 27 Aſſ. 55] | 
(7. If 


Trial. „ 
L/. If a man be indicted for taking 8 marks from one J. S. by ex- 
tortion, and the defendant be put in grace of the king, and makes a fine, Fol. 625. 
and after J. S. ſues a bill againſt him of the [ame extortion, the de- pep ag 
fendant cannot plead not guilty thereto, inaſmuch as he has ac- 88 
knowledged it at the ſuit of the king; for this is ſtronger than a (22. ) 


finding by verdict. 27 Af. 57. by Sharde. J 


(K. b) Trial. In what Caſes a Trial againſt one 
fall be againſt others. 1 


LI. N E who is not party to an iſſue, cannot have attaint or Trials per 
| challenge to the inqueſt, nor hall be bound by the trial. — 25˙ 
11 H. 430 

C2. In rreſpaſ againſt 2, and one pleads a releaſe, upon which they Trials per 
are at iſſue, and the other defendant juſtifies as ſervant to him, and frac. o 
they are at iſſue upon the ſame plea; if the iſſue be found againſt But in 
the maſter, yet this ſhall not conclude the ſervant, becauſe he treſpaſs, if 


cannot have attaint thereupon, nor challenge the inqueſt, at — 
11 H. 4. 30.] EE 
to himſelf ' 


(which in Jaw extends to both) and the other pleads not guilty (which extends but to himſelf), or if one 
pleads a plea, which excufes himſelf only, and the other pleads another plea which goes to the whole; 
if that which goes to the whole be found, the other defendant ſhall take advantage thereof, becauſe in a 
perſonal action the diſcharge of the one is the diſcharge of both. Co. Litt. 125. b. 


[3. The /ame law ſhall be upon trial againft the maſter, by proceſs 
againſt witneſſes. II H. 4. 30. b.] 

[4. So if in zreſpaſs againſt 2, one juſtifies becauſe the plaintiff is his [ 170 
villein, and the other juſtifies as ſervant to him for the ſame cauſe ; Br Eſtop- 


if it be found againſt the maſter, this ſhall not bind the ſervant PM ws 
for the cauſe aforeſaid. Contra, 11 H. 4. 30. b.] — 
, Trials, pl. 


25. cites 8. C. 


8. P. Br. Eftoppel, pl. 61, cites 8 H. 4. 17. 


['5. If a releaſe be pleaded by two ſeveral tenants at divers times, and 
fo jeveral iſſues, if it be found againſt one, yet it ſhall not bind the 
other, becauſe he was not party to the trial. 11 H. 4 30. b.] 

6. Conſpiracy againſt tabo; the one appeared and pleaded not guilty ; 
and the other made default, and he who pleaded was found guilty with. 
the other * who made default, and good, and the plaintiff recovered z *Orig-(Et). 
and yet this verdict ſhall not bind the other who made default, and 
one alone cannot conſpire. Br. Verdict, pl. 88. cites 24 E. 3. 73. 

7. The incumbent ſhall be eftopped by plea tried againſt Lis patron, 
Br. Eſtoppel, pl. 72. cites 38 E. 3. 31. 7 

8. In plea real, as in precipe, brought as heir to his father, againſt 
2, if the one pleads a plea which extends but to himſelf, and the 
other pleads a plea which extends to beth, as baſtardy in the demand- 
ant, and it is found for him, yet the other iſſue ſhall be tried; for 
he ſhall not take advantage of the plea of the other, becauſe one 
jointenant may loſe his part by miſplea. Co. Litt. 125. b. 
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(L. b) Trials. At what Time it ſhall be tried. 


® Cro. O. [I. FF a man be indicted of extortion before the juſtices of N at 


28 * their Mons, and the defendant the ſame ſeſſians traverſes it, 


Hill. 11 Car. yet he cannot be compelled to try it the ſame ſeſſions. Hill. 11 Car. 


B. R. Ibid. B. R. * BRuUNsDEN's caſe, adjudged in writ of error upon ſuch 


12 oo trial, and judgment againſt him at the ſeſſions at Sarum, and 


of Buu- the judgment reverſed accordingly, per totam Curiam ; for a man 
ara cannot be ready to anſwer matters which ſhall be upon the ſudden 
caſe, and of objected againſt him. Tr. 13 Car. B. R. BARNABIE's caſe, ad- 


- 9 A judged; and an indictment againſt her in London at the Seſſions- 
Court for houſe, for being a ſcold reverſed accordingly.  M. 16 Car. 
3 B. R. FRIDEANEH's caſe, a judgment upon indictment for poi- 
hare a con- ſoning J. S. before the juſtices of Weſtminſter, reverſed per Cu- 


venient time Tiam. } 

to provide 

for trial. But where one was indicted at Newgate ſeſſions for ingrofling, which was removed by 
certiorari into B. R. exception was taken that the trial was ill, becauſe it was tried at the ſame 
lions that he was indicted; fed non allocatur ; for it is uſual and the common courſe to try it at 
the ſame time that the party is indicted, eſpecially as this cafe is, being at the gaol delivery, and che 
party in priſon ; and cites 9 H. 8. Kelloway, 159. That trial before juſtices of gao! delivery may be 
the fame day. Cro. C. 314. pl. 6. Trin. 4 Car. B. R. PEN N“'s cafe. Jo. 320. pl. 4. the 
KixG v. Pz, S. C. but S. P. does not appear. So where one was indicted of barratry, and 
gment given againſt him, it was aſſigned for error, that upon the indictment proceſs being awarded, 
appeared gratis at the following atiiles, and pleaded not guilty ; and then a venire facias was awarded 
zeturnable the ſame aſſiſes, and was thereupon then tried and found guilty. That this venire facias was 
miſawarded to make it returnable at the ſame afliſes, where it ought to have been returnable at the 
next affiſes, ſo as there o ght to have been 15 days betwixt the teſte of the writ, and the day cf the 
return, and not to have been made returnable the ſame day, ſed non allocatur; for it is the common 
courſe throughout all England. And as Rolls, who moved it, faid, that true it is, when he is in the 
gaol ſuch a trial may be the fame affifes ; but not ſo when the party is at large and come in gratis. 
But the Court ſaid, it is all one; and the trial good as well in the one caſe as in the other: and ſo it 
is bere a good trial. Cro. C. 340. pl. 4. Hill. 9 Car. B. R. Chapman's caſe, -- Jenk. 317. pl. 18. 
0 379. pl. 10. Hill. 11 Car. the KINGS v. LAur ERNI, which was an indictment againſt a 
theriff”s dailiff for extortion, and reverſed becauſe juſtices of peace cannot tr one, who is indicted, the 
fame day that he is indicted. And ſeems to be ſame caſe with that of Brunſden. 

+ The court of 2 may try the ſame ſeſſion when iſſue is joined, if there be an adjournment, fo that 
there may be 15 days for the return of the wenire; per Holt Ch. J. Quod nota, Comb. 235. Hill. 
SW. & N. in B. R. the Queen v. Jones. 
+[ 171] = 3 
Trials per [2. Juſtices of cyer and terminer cannot inquire one day, and 
ee the ſame day determine, no more than juſtices of peace, &c. But 
Put if it is Juſtices of gaol-delivery and juſtices in eyre, well may, &c, 
ex afferſs Kelloway, P. 9 H. 8. 159. b. by all the juſtices. Contra, E. 
Ati. 164] ; 


they may. 
Sid. 99. | 

C3. If a man be indidted of felony before the juſtices of peace , the 
1 Fol. 626. juſtices of peace cannot proceed to his deliverance at the ſame 
day that he is arraigned. 22 E. 4. Corone, 44. declarcd by all the 


— juſtices of England to be obſerved as a law.] 
(22.) | | 
See pl. 1. LA. If an indiFment be taken in B. R. or in the ſame county where 


and the Zhe B. R. fits, and this removed into B. R. the defendant may be 
Trials per tried upon the ſume day that he is arraigned z becauſe the court 
Pais, 26. of King's Bench, for all offences in the ſame county where it fits, 
(22s) | 15 
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is a court of Eyre. H. 11 Car. B. R. BRUNSsDbEN's caſe, held, 
and ſaid to be the common courſe. ] | 

| [5. But if an indictment be taken in another county than where 
the B. R. fits, and it is removed into B. R. there ought to be 15 days 
between the arraignment and the trial, becauſe in ſuch caſe the 
court is not in nature of an eyre. Hill. 11 Car. B. R. Bruxs- 
DEN's caſe, held, and ſaid to be the common courſe. ] 

[6. In an action of debt upon 2 obligations, if the defendant If there be 


pleads ie one not his deed, and to the other that it is void by the ſtatute «EY er 
0 "SF ? or part, and 
of 23 H. 6. upon which the plaintiff demurs, and takes iſſue upon an iſſue for 


the firſt plea, the iſſue may be tried before the matter in law de- part, the 
termined, Hill. 37 El. B. per Curiam, and there ſaid to be cue 
before adjudged in B. R.] 


give judg- 

i ment upon 
the demurrer firſt; but yet it is in the diſcretion of the Court to try the iſſue firſt, if they will. Co. 
Litt. 72. a. — S. P. Co. Litt. 125. b. —8. P. Or if the declaration be againſt two defendants, 
and one demurs, and the other takes iſſue, the Court ſhal determine which the; pleaſe firſt ; for in 
both caſes there are two iſſues, the one in law and the other in fact, each of which is independent of the 
other; ſince wherever there is a dzmurrer, quoad that perſon or fact it is an admittance. Gilb. Hiſt, 
of C. B. 55, 

In ae upon the caſe for words (and in all other actions), if the defendant demurs upon one 
part of the words, and pleads to iſſue upon other part of the words, it has been a great queſtion much 
debated, whether the judges ſhall give judgment preſently upon the part that is demurred to, or whether 
they ſhall ſtay till the iſſue be tried for the other part; for they have uſed ſometimes one way and ſome- 
times the other way. But in the principal caſe at the bar, the judge, gave judgment upon the demurrer, 
becauſe as Doderidge ſaid this is the beſt way, inaſmuch as when the iſſue afterwards comes to be tried 
the jury may aſſeſs the damages having reſpect to all the matter. Lat. 4. Trin. 2 Car. Anon. 
See (M. b) pl. 16. FEE 


* 


[/. In 4writ of entry againſt 2, they are at iſſue, and at niſi prius 
one makes default. The inqueſt ſhall be taken againſt the other im- 
mediately; though if at the petit cape returned againſt the other 
the demandant holds him to the default, and the defendant ſaves 
the default, all the writ ſhall abate, fo that this inqueſt is taken 
de bene efſe ; for they have ſeveral moieties to loſe. 12 H. 6. 6. b. 7.] 

C8. An affiſe of novel diſſeiſin cannot be taken by parcels. 17 E. 3. 
48. 19 Aſſ. 14. 21 Aſſ. 21.] 

[9. In affiſe againſt divers, if the writ be ſerved againſt all except 
one, the aſſiſe ſhall not be taken, becauſe it is inconvenient to 
make the inqueſt to have day, and to be without day. 12 H. 6. 7.] 

[10. In treſpaſs again/t divers who plead ts iſſue, and at the re- 
turn of the inqueſt one makes default, the inqueſt thall not be taken 
againſt the other. 12 Hf. 6. 7] 

LI. In juris utrum & moridancęſlor, where divers ſummons are C1727] 
in the writ by plea and proceſs the jury or the aſſiſe may be 
taken by parcels, having regard to the divers ſummons which 
are in lieu of divers originals ; but the record ſhall make men- 
tion of the ſeverance of the plea. 17 E. 3. 48. 72.] | 

[12, If the pare! demurs by protection for one tenant, yet the jury 
ſhall be awarded againſt the others upon the ſame original; for 
this ſeverance appears by the record. 17 E. 3. 48.] 

[13. But in a juris utrum againſt divers, who are ſummoned 
and efſoined, and after make default, the jury ſhall not be awarded 
againſt the one only without the other, LEY the original is in- 
tire, and no ſeverance is after, 17 E. 3. 47 b. * 7 
| | 14. An 
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[14. An % of novel difſeiſin cannot be taken by parcels. 
17 E. 3. 48. 19 Ail. 14. 21 Aff. 21. 28 Aff. 42. adjudged.) 
[15. As in aſſiſe, if the zenant pleads jointenancy with a ftranger, 


by deed for parcel, and pleads for the residue to the afſiſe, and the 
plaintiff avers him ſole tenant by the flatute ; the aſſiſe thall ſtay for 
the whole by this plea of jointenancy, becauſe it thall not be taken 


by parcels. 19 Aſſ. 14. 21 Aſſ. 21. 22 Afl. 7.) 


— [16. So in aſſiſe by Tu, if the tenant pleads the releaſe of one in 


Fol. 627. Bar againſt him, and againſt the other pleads to the aſſiſe, and wit- 
neſſes are named in the deed, by which [means] it cannot be tried 
immediately, and therefore the other iſſue ſhall not be now tried, 

but all thall be adjourned. 26 AM. 29. adjudged.] | 
(17. So in an aſſiſe by two, if the tenant pleads againſt one his re- 
leaſe in bar dated in a foreign county, the aſſiſe ſhall be adjourned for 
all, becauſe it ſhall not be tried by parcels. 28 Aff. 42. 
adjudged.] | 

Quzre, [18. In ſome cafes an afſiſe may be taken at divers ſeveral times. 

where this 

bad the fol. 15 4- All. 33.) | 

lowing pleas [19. As in aſſiſe againſt two, and one takes the intire tenancy and 

2 eads in bar, and the other prays in aid of the king, if the plaintiff 
1 ſays that he who pleads in bar is the tenant, and not the other, c. 
ed a long the aſſiſe ſhall be taken to inquire which of them is tenant; and 
time to no if it be found that he who prays in aid is tenant, he ſhal} have 
But te . aid, (it ſeems the writ ought to abate for miſpriſion of the 


J. 
4, 25, 17. tenant,) and the aſſiſe ſhall be taken at another time. 15 E. 4, 
above. 


AT. 33. 

e DLS] in aſſiſe of moridancęſtar, if the tenant vouchet, and 
the demandant counterpleads the voucher, now the aſſiſe ſhall be taken; 
and if it be found for the tenant he ſhall have his voucher, and the 
aſſiſe ſhall be taken again, &c. 15 E. 4. AM. 33.} 

(21. So if Jefſee wouches him in reverſion who counterpleads the 
place; this ſhall be tried by the aſſiſe; and when it is found, 
&c. then he ſhall plead, and the aſſiſe ſhall be taken again. 
15 E. 4. Af. 33.] | 

[22. So if an aid or receipt be counterpleaded, and the aſſiſe taken 
and found, by which the aid or receipt is granted, the aſſiſe may 
be taken again upon the pleading. 15 E. 4. Aſſ. 33.] 

23. Where one is committed for being a notorious owler and /mug- 
gler, he muft be tried within tus terms after his commitment, other- 
wiſe he muſt be diſcharged by the habeas corpus act. 8 Mod. 5. 
Mich. 7 Geo, The King v. Walter, 


(273) (M. b) At what Time. Where divers IJucs are to 
be tried. Which ſhall be firſt tried. 


2 [1. ] F there are wo iſſues and one will make an end of the whole, 
er if it be found, and the other {quill} not, this ought to be firſt 


other ſuch tried which will make an end of the whole. 11 H. 4. 68. 
1 B. 13 H. 4. 36. 


Trials, pl. 1. Cites 9 H. 6. 46... — Br. Deux Plees, pl. 4+ Cites 8. — dane, pl. 7: 


rw 


„ 
= 


- againſt the other. 31 Aſſ. 4. adjudged.] 
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cites 8. C.——$, P. And as to the other, the entry ſhall be quod proceſſus reſpectuatur till the 


other iſſue be tried. Br. Trials, pl. 48. cites 15 E. 4. 25. 27. per Brian. _——Br. Treſpaſs, pl. 165. 


cites S. C. 


[2. As in aſſiſe againſt two, if they take ſeveral tenancies, and 
plead ſeveral pleas, and demandant takes the one for his tenant, it 
ought to be firſt inquired of the tenancy, before inquiry of the 
other pleas, becauſe if it be found that he is not tenant the writ 
ſhall abate, and it ſhall not be inquired of the other plea. 
11 H. 4. 08: 12H. 0. 1. | | 
 (3- So in aſſiſe, if the tenant ſays that there is not any tenant 
named in the aſſiſe, and if found that there be, Ec, it ought to be 
firſt inquired of the tenancy before it ſhall be inquired of the 
ſeiſin or diſſeiſin, for the cauſe aforeſaid. 11 H. 4. 68.) 

[ 4. In an cyer and terminer against tuo, if the one pleads not guilty, 
and the other pleads the releaſe of the plaintiſt, the Court may award 
the general ifſue firſt to be tried; for if he be found guilty, the 
plaintiff may have judgment againſt him, and ſhall relinquiſh 


[5. If in treſpaſs again/? two, the one pleads a releaſe made to him- 
ſelf, and the other not guilty ; or pleads a plea which excuſes himſelf, 
and * the other pleads a plea which goes to the whole ; this plea which 1 
goes to the whole ſhall be firſt inquired, becauſe if it be found, it Pais, 28. 
ſhall make an end of the whole ;- for ſatisfaction made by one GENES 
ſhall be ſufficient for both. 9 H. 6. 46. b.] 1 * 


For in perſonal actions the diſcharge of one is the diſcharge of both. ——=S. P. per Pigot. Br. 
Trials, pl. 48. cites 15 E. 5. 25. 27. | 
So in treſpaſs againſt two, if the one pl-ads not guilty, and the other pleads releaſe of all actions, 
and each is at iſſue, and ſeveral wenire facias's awarded returnable at a day, and the jury of not guilty 
appear, and the other jury not; the inqueſt of the iſſue of not guilty ſhall not be taken till the other iſſue 
which goes to all be tried. Br. Trials, pl. 48. cites 15 E. 4. 25. 27. per Fairfax and Choke. 
Br. Treſpaſs, pl. 165, cites S. C. But if the ane comes and pl:ads a flea b ich does net go to all, 
to iſſue, and venire facias is awvarded, and after the other comes and pleads a plea, which goes to all; yet 


the firſt iſſue ſhail be tried, becauſe the pleas were pleaded at divers days, but if they had fo pleaded at 


ene and the ſame day, there the iſſue which went to all ſhould be firſt tried, Br. Trials, pl. 48. cites 
15 E. 4. 25. 27. 


[6. So in treſpaſs againſt 2, if one pleads villeinage, and the other la treſpaſs 


a releaſe, the releaſe ſhall be firſt tried, becauſe it goes to the e £2 


whole, though the villeinage trenches to the realty, and the other one pleads 5 

to the perſonalty. Contra, 39 E. 3. 16. b. adjudged. NN 
an 

other prays aid of the king by fee farm, it was ſaid, and not denied, that where realty and perſenalty are 

to be tried, the _ ſhall be firfs tried. Brooke makes a guere; for it ſeems the plea to the writ ſhall 

de firſt tried; for this goes to abate the whole writ. Br. Trials, pl. 14. cites 45 E. 3. 1. 


| N | 111741 
[7- In an action againſt 2, if one pleads to the action, and the other 8 P. Br. 
in abatement of the writ, the plea in abatement ſhall be firſt tried, — 5 e 
becauſe if it be found, all the writ ſhall abate, 18 E. 3. 23. b.] a H. e. 

| r. Tri 
pl. 1. cites S. C. and 44 E. 3. and 21 H. 6. and 15 E. 4.—8. P. Per Nele. Br. Trials, pl. 48. 
cites 15 E. 4. 26. S. P. Co. Litt. 125. b.—8. P. For the plaintitf ought not to recover upon 
a falſe writ. Trials per Pais, 27, 28. (24.) e 

4 So in recaption agairſt two, if the one pleads to the ⁊vrit, and the other in bar, the plea in bar ſhall be 
5 tried; for this ſhall make an end of all. Br. Trials, pl. 139. cites 11 E. 3. and Fitzh. Recap- 

on, 5. 

So in conſpiracy againſt two, the one pleaded to the wwrit, and the oth:r to the actun, and the plea to the 
writ was firit tried. Quod nota bene, Br. Trials, pl. 1 37. cites 14 H. 6. 25. | _ 
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Trial. 


2h kv executors, if the me pleads to the writ, and the other in lar, the bar ſhall not be 


tried till the plea to the writ be tried; for this goes to the writ for both, and ſpecial entry ſhall be made 
; 1 roll accordingly. Br. Trial, pl. 41. cites 21 H. 6. 4.— kr. Brief, pl. 180. cites S. C. 
— Þr, Reſponder, pl. 20. cites S. C. 


Br. Avowry, . 
pl. 112. cites 

31 E. 3. and 

Fitzh. Re 


Caption, 5. 


[8. If writ of errar be brought againſt recoveror, and ſcire facias. 
againf? tertenant, and recoveror pleads miſnoſmer of the plaintiff ; this 
ſhall be tried before the court ſhall proceed to examine the errors 
againſt the tertenant. 9 H. 6. 47.] | 

Io. In real ations brought againſt 2, if one pleads in bar for his 
moiety, and the other pleads a plea which goes to the whole (in itſelf) 
as ba/tardy, or ſuch like, it is not material which of them is firſt 
tried, becauſe he that pleads in bar ſhall not have any advantage 
of the plea of the other, if he be found baſtard ; for one jointenant 
may loſe his moiety by his miſpleading. 9 H. 6. 46. b. Contra, 
18 H. 6. 28. b.] 

10, In a guere impedit againſt a vicar, and the patron, and the 


- vicar pleads that the writ does not lie againſt him, and that be has 


not diſturbed the plaintiſf, and the plaintiff joins iſſue with him that 
he hath diſturbed him, and zhe patron pleads his title, upon which 
they are at iſſue alſo; the iſſue of the diſturbance ſhall not be tried 
till the other iſſue upon the right of the advowſon be tried; for this 
may be found againſt the plaintiff, and then the diſturbance ſhall 
not be tried at all. 26 E. 3. 59. b. Adjudged.] 5 
11. In 4 % of rent againſt tao, it the ane as tenant of parcel of the 
land cut of which the rent ariſes pleads hors de fon fee, &c. judg- 
ment if without ſpecialty, &c. and the other, as tenant of the ref 


pleads ancient demeſue 25 the land out of which, &c. this plea ſhall be 


firſt tried by aſſiſe; for if it be found, all the writ ſhall abate for 
it was pleaded to the writ. Quod nota. Br. Trials, pl, 64. cites 
Aſſ. g. | Ty 
: I2. 10 replevin againſt tauo, if the one makes default, or pleads that 
ne priſi pas, and the ether avowws ; the avowry ſhall be firſt tried, and 
ſhall make an end of all, Br. Trials, pl. 139. cites 11 E. 3. and 
Fitzh. Recaption, 5. | | 
13. Where afj/e is brought againſt difſei/or and tenant, and the 
diffe;for pleads to the awrit, the plaintiff ſoall be put to anſaver to it by 


award, ard the tenant ſball anfaver alſo ; and if they are at ifſue, the 


plea of the diſleiſor thall be firſt tried, and this found ſhall abate 


all the writ. Br. Trials, pl. 68. cites 11 Af. g. 


14. In mortdanceſtor by ſeveral ſummons's, if the one pleads a 
matter, and the other Co one, who enters, and wvouches another, 
which two vcuchees are at iſſue, this iſſue ſhall be tried by inqueſt 
before the other iſſue, and ſhall not be tried by the aſſiſe; for 
neither the demandant or the tenant is party, but the two 
vouchees. Br, Trials, pl. 71. cites 17 Aſſ. 9; | 
15. In treſpaſs againſt ſeveral, where one appears, and pleads thab 
the plaintiff ought to have had two writs, and demurs in law upon 
the writ, and another prays aid of a flranger ; upon which they are 
adjourned, and at the day he who prayed aid has the aid, and au 
demurrcd makes default, the plaintiff ſhall not have judgment 
againſt him who made default, till the other matter be ae 
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Trial. 


ſhall not have diſtreſs ad audiendum judicium; for the realty, ſcil. 
the aid prayer for eſtate of inheritance ſhall be firſt tried before 
the perſonalty; per Knivet Juſt. Quod nota. By which the 
other had idem dies. Br. Judgment, pl. 126. cites “ 45 E. 3. 13. 

16. If a man pleads to the inqueft for parcel, and demurs for the 
reft, the inqueſt ſhall not be taken till the demurrer be adjudged. 
Br. Enqueſt, pl. 93. cites 2 R. 2. and Fitzh. Enqueſt, 2. 


£174 
* Quzre, it 
ſeems miſ- 
quoted. 


[175] 
8. P. in 
treſpaſs, 
waſte, &c. 


by reaſon of the damages; per Finch and Belk. But Fulthorp contra in treſpaſs, Br. Diſcontinuance 


de Proceſs, pl. 58. cites 8 E. 3. 15.— ee (L. b) pl. 6. 


17. It was adjudged in treſþaſs againſt 3, who pleaded not guilty, 
that if at the niſi prius one makes default, and the other ſays nothing, 
and the 3d pleads arbitrement after the laſt continuance, the 1 

ſpall be taken againſt the 2 firſt, and againſl the 3d they record his 
þlea and after the plea was adjudged inſufficient, by which niſi 
prius was granted againſt him who appeared; and found for 
the plaintiff, and he recovered againſt all, and thoſe damages to 
ſtand for all. Br. Enqueſt, pl. 72. cites 26 H. 6. and Fitzh. 
Enqueſt, 16. | 

18. Forger de faits againſt 3. The one made default, 2 appeared, 
and the one pleaded the death of the third, who did not come, at D. 
in another county, before the writ purchaſed ; and the other pleaded 
not guilty, and venire facias iſſued upon both. And after the plaintiff 
prayed tavo niſi prius's upon theſe two iſſues, and triable in taus coun 


ties. Per Moyle, he may have both; but if the iſſue of the death 


be tried, then the other iſſue is void, though it be tried alſo. But 


per Priſot, the plea of the death goes to the writ, and there- 


fore the other ſhall have thereof advantage. Quære of ſeveral pleas 
to the action; and therefore here the one may make an end of 
all, and therefore this ſhall be firſt tried, and if it be found againſt 
the defendant, then the other plea ſhall be tried for the other ; but 
if it be found for the defendant who pleaded the death, the writ 
ſhall abate in all; by which ni privs was awarded only of the county 
where the death is alleged. Br. Deux Plees, pl. 29. cites 37 H. 6. 37. 

19. Treſpaſs againſt three, who pleaded gift, and the plaintiff tra- 
verſed it, and ſo 10 iſue, and venire facias returned, and proceſs con- 
tinued to the diſtreſs, and at the day the plaintiff and the jury appeared, 
and tao of the defendants made default, and the Court recorded the 
default, and the third appeared in perſon, and pleaded concord, and 


againſt the other two who made de 
plea goes to all, But per Pigot, as here, where the jury appears, 
the firſt iſſue ought to be tried; for otherwiſe it ſhall be diſcon- 


% 


Br. Deux 
cites S. C. 
— Br Iſſues 
Joines, pl. 
20. Cites 

8 C. — Br. 


the execution thereof, And the Maint prayed the inqueſt by default Enqueſts, pl. 
ault, notwithſtanding the laſt ma" 


— Br, 


Treſpaſs, pl. 
165. cites 


tinued; for continuance cannot be made as here, becauſe two of 8. C. 


the defendants made default. And per Nele, as here, the jury 
ought to be taken by default, and ſo it was; quod nota. And in 
the ſame caſe, fol. 27. there the jury paſſed for the plaintiff, and 
there judgment was given for the plaintiff againſt him who was 
convicted, and cefſet executio till the other iſue was tried ; by which 
the plaintiff releaſed his ſuit againſt the other immediately, and had 
execution quod nota, Br. Trials, pl. 48. cites 15 E. 4. 25. 27. 


— # v0 


a * ans 
8 


4 
1 2 A * — M4 4 

Pp 
< 2 
e 


2 = a . 

n * OS. Ve dens a ed IT gg 4; 

be > ons. Des N . _ —— 
FU = 

Z ET R 2 9 => 


*. 


— 


2 


e 


— 


08 


8 * POR; Ys SIG ATTY 2 
Wen tos ae $4 
4 See 4 X — 


— 


. ˙ ecgnas v9.4 
joins E 


— — 


— 


TEE 


e 

IC: 7 

r * ben 

Yared vr es a 
—— 


PA payne; ates re AER 
. 3 
— A 7 — * — kt * o . 


** 


e 


oro "= — — 


175 Trial. 


Soefextiaww- 20. In treſpaſs againſt two, if the one pleads not guilty, and at 5 


ry pleaded by = diſtreſs the jury appear, and the other defendant pleads excommus- 


tte one in ; 5 } "$4. 5 : 
the . nicatien in the plaintiff after the laſt continuance, there the jury ſhall 
A be reſpited till the excommunication be tried. Br. Trials, pl. 48, 
cortiraance; 


for thoſe go cites 15 E. 4. 25. 27. Per Choke and Littleton. 
#0 the perjon. Br. Trials, pl. 48. cites 15 E. 4. 25. 27. Br. Treſpaſs, pl. 165. cites S. C. 


21. In freſpaſe again}? two, and the ene pleads not guilty, and the 


other prays aid of a flranger, venire facias upon the firſt iſſue ſhalt 


iſſue immediately, and ſhall not attend the aid; for it is only to 
maintain the iflue in treſpaſs. And 18 E. 4. fol. 10. ſummons 

[1796 J ad auxiliand' was firſt awarded, and after ven. fac. and this in 
C. B. Contra in B. R. Br. Ven. Vac. pl. 33. (bis). 


S. P. 


ſues are taken. Which ſhall be firſt tried. 


[1. I afſiſe of rent againſt 2, if one ſays ne unques ſeiſ, and the 

ether hors de ſon fee, judgment, if without ſpecialty, &c. upon 
which demandant ſheaus a ſpecialty of him who pleads hors de fon 
fee, and he denies it, the aſſiſe ſhall be firſt taken upon the deed, 


18 Af. 7.7 


See (Q b) (N. b. 2) Trial at Bar. In what Caſes. 
1. FF one of the juſtices of the Benches, or a maſter in Chancery is 


1 concerned, it is good cauſe for trial at the bar, be the value 
what it will. Sid. 407. pl. 19. Hill. 20 & 21 Car. 2. B. R. 
Morton v. Hopkins and Spencer. 

2. A trial at bar was denied, becauſe the ces auere not paid upon 


other trials which went againſt her in other courts, which the Court 


here would take notice of. Vent. 64. Hill. 21 & 22 Car. 2. B. R. 
Lady Baltinglaſs's caſe. | 
3. It was moved to have a trial at bar, in an indictment of per- 
jury, and for ſome further time, urging that it was the king's caſe. 
The Ch. J. ſaid, the king was no otherwiſe concerned in it than 
in maintenance of the common juſtice of the realm. It was uſu- 
ally the ſubjeQ's intereſt, and his proſecution, and therefore muſt 
not deviate from the courſe in civil cauſes, and not to be reſem- 
bled with cauſes wherein the king is concerned in point of intereſt. 
Vent. 74- Paſch. 22 Car. 2. B. R. Anon. | 
4. A motion for a trial at bar was oppoſed on 19 Car. 2. cap. 
becauſe the copies of the declaration in cjectment were not paid for. Sed 
non allocatur; for if the declarations filed be paid for, as they 
were, they need not pay for the copies, which are but as a letter; 
and a trial at bar was granted. 2 Keb, 805. pl. 60, Trin. 
23 Car. 2. B. R. Aſhmore v. Edg. 
5. A cauſe cannot be tried at bar where the action js laid in Lone 
; don, 


See (l. b) (N. b) Trial. At what Time. Where divers Iſ- 


rr T 
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din, by reaſon of their charter. 2 Salk, 644. pl. 1. Paſch. 
5 W. & M. B. R. Anon. 
6. Where there is value or difficulty, the Court is bound of Ona motion 
ight to grant trials at the bar. Taguiſctiones de groſſis & fer s n at 
common rig t to grant trials at the * Anquifitiones de grojts bar, the 
pluribus articulis, que magna indigeant examinatione captantur coram Court laid 
jufticiarits de Bancis. Per Holt Ch. J. yet Trin. 1 Ann. it was * _ 
. . . . rutes 4 
denied, becauſe the plaintiff was * poor, unleſs the defendant would 9855 
agree to take niſi prius colts. Et poſtea, ſcil. Trin. 4 Ann. B. R. grant tteje 
between the truſtees of My LADT SANDWICH AND MY LonD 3 
' . ur e COR» 
SANDWICH, though the eſtate was 3oool. .per ann. a new trial £.,.,...- 
at bar was denied, becauſe the titie of the leſſor of the plaintiff e canſe, 
being from the defendant himſelf, there + would be thing to do 2 0 
5 . Ter 53 
but 1o prove the executing of a conveyance. 2 Salk. 648. pl. 19. great a wa- 
Trin. 11 W. 3. B. R. Ld. Sandwich's caſe. lue; nw 


7 ever for the 
length of examination, where it is F a very mal value. Ard in eje&ments the rule has been net to 
allow them, but where the yearly walue of the land in qucſtin is 100 l. The Court ſaid likewiſe, 
that a general ſwearing of the length of a cauſe, though there is value too, will not be ſuſñcient, unleis 
there is a, probable foundation laid for them to believe it. 1 Barnard. Rep. in B. R. 141. Hill. 
2 Geo. 2. 1728. Goodright v. Wood. 
By favour of Court one may have a trial at bar, though he ſue in firma pauperis. 12 Mod. 318. 
Mich. 11 W. 3. Sherwin v. Sir Walter Clarges. 
111 


7. When it does appear to the Court that a /uit ir vexations, 
they will not grant a trial at bar in gefment, without naming a 
ſufficient plaintiff. 12 Mod. 318. Mich. 11 W. 3. Sherwin v. 
Sir Walter Clarges. | | 

8. The defendant being of good reputation, and riding in the 
king's guards, he was taken by the hundred for 'a robbery on the 
goth day, and it being feared he ſhould be too violently proſecut- 
ed, that the hundred might diſcharge themſelves by his convic- 
tion, a trial at bar was moved for. And per Holt, it has been 
uſed to grant trials at bar in like caſes; but there being no bill 
found, he ſaid they could make no rule; but if there had been a 
bill, he ſaid then it might be removed by certiorari, &c. 
12 Mod. 231. Mich. 11 W. 3. King v. Thomſon. 

g. Upon a ſcire facias brought againſt A. for his place of clerk 
of the crown in B. R. and iſſue joined, A. moved that the iflue 
might be tried at the bar. The attorney-general oppoſed it. But the 
Court ſaid a trial at bar was never denied to any officer of the Court, 
nor hardly to any gentleman at the bar ; and though Mr. Attorney 
was never bound to conſent to a trial by niſi prius in the queen's 
Caſe, yet they did not ſee how he could refuſe a trial at bar, 
where it was reaſonable to try it there; for the ſtat. Weſt. 2. 
cap. 3. is atterminentur, that they may be determined there, 
quæ magna indigeant examinatione. 2 Salk, 65 1. pl. 30. Hill, 
2 Ann. B. R. Sir Samuel Aſtry's cafe, | 
A0. A trial at bar was denied in a borough cauſe, and for the 
very reaſon of its being a borough cauſe ; though it was ſhewn by 
ſome affidavits, that freehold to the value of 10001. might come 
in queſtion. 8 Mod. 210. Hill. 10 Geo. The King v. the 
Mayor of Whitchurch. 

11. Upon an indictinent fer forging an indenſement of a note of 
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tion for 4 
trial at bar 
next term, 
though it 
w15 2n if 


Trial, 
8oo/. the attorney-general moved that it might be tried at bar 
the next term; but becauſe it was not carried on by direction of the 


cratun, though the king's name be mad? uſe of, the Court heſitated. 
Bur Probyn J. ſaid, that this was a forgery of a note of hand, and 


concerned public credit in genera!, and therefore he cid not know 


but the conſequence of this caſe might make it ſomething diſtin- 
guiſhable from others. However the motion was afterwards grant-= 
ed upon the attorney's ſaying, that he had ſince got the king's command 
to carry on this proſecution. Barnard. Rep. in B. R. 88. Mich. 
2 Geo. 2. The King v. Hales. | | 

12. A 2d rule cannot be made for a trial at bar between the 
ſame parties in the ſame term, nor can it be in an * iuable term. 
Arg. Gibb. 267. pl. 12. Paſch. 4 Geo. 2. B. R. in caſe of Cau- 
tilion v. Ld. Montgomery. | . 


ſusbe one; the Court faid, that Ld. Chancellor had declared to them, that if the Court could not 
diipenſe with their rule ægainſt trying caules at the bar in an '/Juab/e term, he muſt and would decreo 
the iffue again the defendant pro confeſi>; and upon that they ſaid they would citpenſe with it; 
which they accordingly did. 1 Barnard. Rep. in B. R. 370. Mich. 4 Geo. 2. „ the 
Earl of Ferrars. | 


[178 } 


48. P. for 
until iſſue 
Joined, there 
cannot be 
any vente 
reg arly 
made. 2 L. 
. 2. 
238. 


13. In ejectment it was moved for a trial at bar the ſame term, 
upon ſuggeſtion that the defendant would be intitled to privilege the 
next term, and it being objected, that it is not uſual to be granted 
the ſame term in which the motion is made, the Court doubted, 
and ordered precedents to be ſearched. But the ear! afterwards 
appeared in court, and agreed by writing under his hand to waive his 


privilege ; and thereupon a rule was granted for a trial at bar the 


next term. Rep. of Pract. in C. B. 66. Mich, 4 Geo. 2. Ed- 
wards v. the Earl of Warwick. 

14. An iſſue out of Chancery being to be tried at the bar this 
term, Lord Chancellor directed that the plaintiff and defendant 
beth ſhould move this court that the iſſue might be changed, and tried 
in a feigned action, which the parties accordingly did. But the 
Court ſaid, that it was againft their rules to allow a trial at bar 
to be moved for + before iſſue joined. Accordingly they refuſed the 
motion. 2 Barnard. Rep. in B. R. 125. Patch. 5 Geo. 2. Lo- 
max v. Holden. | | 


15. Where an ifſue out of Chancery is directed to be tried at 


the bar, this court of B. R. will put no terms upon the parties, 
as to payment of bar cots, or receiving of niſi prius ones, or put any 
terms upon the parties at all; the Ch. J. and Judge Lee ab- 
ſent. 2 Barnard. Rep. in B. R. 146. Paſch, 5 Geo. 2. Lomax 
v. Holden. : | Es 

16. A motion for a trial at bar, the action being for criminal 
converſation, the damages being laid in the declaration to a large ſum 
of money, and a great number of witneſſes to be examined ; the Court 
granted a rule to ſhew cauſe, which was afterwards made abſo- 
lute. Rep. of Pract. in C. B. 103. Trin. 7 & 8 Geo. 2. Hill, 
Eſq; v. Jefferies, Eſq. | | 
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Trial. | 


(N. b. 3) Trial at Bar. Zy a Jury of what County. 


1. A Trial was had at the Exchequer bar, upon an iſſue, wwhe- 

ther a recovery of lands in Berkſhire was had by covin, or 
upon true title ; if the iſſue had been only as to the covin, it ſeems 
it ought to be by a jury of Middleſex ; but being both as to the 
covin and the true title (in which laſt caſe it could not be by 
covin) a trial by a jury of Berks, where the land lay, was good 
enough. See Cro. J. 315. Mich. 10 Jac. B. R. Kirby v. 
Hanſaker. | 


(N. b. 4) Of Things done at Sea, or Part at Sea, and 
Part at Land, where the Trial ſhall be, and how. 


1. JF a man be ftricten upon the high fea, and dies of the ſame 

= ſtroke upon the land this cannot be inquired of by the com- 
mon law, becauſe no viſne can come from the plage where the 
ſtroke was given, (though it were within the fea pertaining 
to the realm of England, and within the liegance of the king,) 
becauſe it is not within any of the counties of the realm ; 
neither can the admiral hear and determine this murder, becauſe 
though the ſtroke was within his juriſdiction, yet the death was 


| infra corpus comitatus, whereof he cannot inquire ;z neither is it 


within the ſtatute of 28 H. 8. becauſe the murder was not com- 


. mitted on the ſea. But by the act of 13 R. 2. the conſtable and 


marſhal may hear and determine the fame. 3 Inſt. 48. 

2. 11 & 12 V. 3. cap. 7. /- 1. enacts, that all piracies, felo- 
ries, and robberies committed upon the ſea, or in any haven, river, 
creek, or place where the admirals have juriſdifion, may be determined 
in any place at ſea, or upon land, in any of his majeſiy's dominions, 
forts, or fafories, to be appointed by the king's commiſſion under the great 


 feal, or the ſeal of the admiraliy, directed to any of the admirals, Ec. 


and alſo to any ſuch perſons as his majeſty ſhall appoint ; awhich com- 
miſſioners ſhall have power, by warrant under the hand and ſeal of 
them, or any one of them, to commit to cuſtody any ſuch offender charged 
upon oath, and to call a court of admiralty, as occofion ſhall require; 
which court ſhall conſiſt of 7 perſons at leaſt. 

S. 2. If fo many of the perſons cannot convenently be aſſembled, 
any 3 of them, ( whereof the preſident or chief of ſome Engliſh factory, 
or the governor or heutenant gov. rnor, or member of his majeſly's coun- 
cils in any of the plantations, or commander of one of his majefty's ſhips, 
is to be one, ) ſhall have power 10 call any other perſons to make up the 
number of 7, | 

S. 3. Provided that no perſons but known merchants, fafors, or 
planters, or captains, lieutenants, or avarrant officers, in any of his 
majeſly's ſhips of war, or captains, maſters, or mates of ſome Engliſh 

Hip, ſhall be capable of ſitting _—Y in the ſaid court. a 
3 4. 
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Trial. 


S. 4. Such perſons called as aforeſaid, may proceed accerding to the 
eeurſe of the admiralty, to iſſue warrants for bringing any p- ſors ace 
cuſed before them t3 be tried, and to ſummon and examine witneſſes, and 
Ae all things neceſſary for the hearing and final determination of any 
caſe of piracy, robber y, and felony, and give ſentence of death, and award 
execution, according to the civil law and the rules 9 of the admiralty. 
And every perſon fo convicted and attainted of piracy or robbery, ſhall 
ſuffer fuch laſet of lands and goods, as if they had been attainted ard 
* according to the ſtatute 28 H. 8. cafe 5. 

Ss foon as any court ſball be afjembled, the king's commiſſion 


Bal Fl read, and the court Gall be proclaimed, and then the pr efident 


of the court ſhall take an cath there directed, tmpartially to 75 the pri- 
ſener. And then he ſball admin er the ſame to the refs of the court ; 
and thereupon the pr 2 G ſpall be brought, and the regiſter ſhall read 
the articles <vherem the facts Fen be partic ularly ſet forth; eo ans mae 
the priſeners ſhall immediately plead guilty or not guilty, or elſe it ſhall 
be taken as cor: . And if be plead not guilty, witneſſes Hall be 
produced by the regiſter, and ſworn a Or examined in the priſoner's pre- 
fence ; and after a witneſs has given his evidence, the pr jener may have 
him croſs-examined ; and the priſoner may bring witneſſes in his own 
deſence, ; and after the priſaner ſhall be heard for himſelf : die be- 
ing done, the pi prifo ner ſhall be taken axway, and all ether perſons, except 
the regifier, hal! withdraw 5 and then the court ſhall conſider of the 
evidence, and give judgment. And execution may thereupon be awarded, 
by werrant direfed to a provoſt marſhel. 

S. 6. Some public notary ſhall be regifter ; and for want of a perſon ſo 
qualified, the preſident ſhall appoint and fear a regiſter, who ſhall 
prepare all warrants and articles, and provide all things requiſite for 
any trial, according to the fubſlantial and eſſential parts of proceedings 
in a court of admiralty, in the maſi ſummary way, and ſpall tale mi- 

tes, and tranſmit the ſame, with the copies of all articles and judg- 
ments, unto the high court of admiralty of England. 

3. 2 Geo. 2. 21. If perſons are feloniouſiy frricken or poiſoned on the 
fern, or any where out of England, and die in England, or ſhall be 
ſtricken or porfoned in England, and die on the fea, an indietment 
found 7 jurors of the county in England, in which ſuch death, flroke, 
or poiſoning ſhall reſpectively happen, whether it be found before any 
coroner, upon view of ſuch dead body, or before Juſtices of peace, or other 
Juſtices, who call have authority to inquire of murder, ſhall be as effec- 
tual, as well againſt the principals as the acceſſuries, as if ſuch flroke, or 
poiſoning, and death, and the offence of ſuch acceſſaries had happened in 
the ſame county. And every ſuch offender ſpall have the like defences 
( except challenges for the hundred ) as if ſuch ſlrole, or priſoning, and 
death, and the 0 75 ence of ſuch acceſſaries, had happened in the ſame 
county where ſuch indictinent ſhall be found. 
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(N. b. 5) Of Offences commutted in Parts beyond the 
Seas, Where the Trial ſhall be. 


1. 26 . TR EASON committed out of this realm, ſhall 

| be inquired of in ſuch county, and before ſuch 
perſens as the king /oall appoint by commiſhon ; and upon every inditt- 
ment and preſentment ſ found and certified into the King's Bench, like 
proceſs and other circumſlance fhall be there had and made againſt the 
offender, as if ſuch treaſon had been found to have been committed within 
the realm. Alſs all proceſs of outlawry within the realm againſt ſuch 
6jjender ( being refiant out of the realm at the time of the outlawwry pro- 
nounced ) ſhall be as good in law as if ſuch offender had been reſident 
within the realm at the time of the proceſs awarded, and ſuch outlawry 
pronounced. : 

2. If 2 of the king's /ubjefs go over into a foreign realm, and fight So if A. 
there, and the one kills the other ; this murder being done out of the £7 5 x 
realm, cannot be for want of trial heard and determined by the hs. SP 
common law, but it may be heard and determined before the conſtable foreign coun- 


and marſhal. 3 Inſt. 48. | | try, B. 


| comes into 
Ee. gland, ond dies; this cannot be tried by the common law, becauſe the ſtroke was given there, where 
no viine can come; but the ſame ſhall be heard and determined before the conſtable and marſhal, 
5 Inſt. 48. 


3. A queſtion was, if a zreaſon is committed in France, or elſe- 2 de- 
where, out of the realm, if it be triable now by 35 H. 8. e, 


cap. 2. becauſe by the ſtatute 1 & 2 M. cap. io. trials of trea- high weaſon 


ſons are to be had and uſed according to the, courſe of the 
common law, and not otherwiſe. It ſeems that this 18 no re- 
peal of 35 H. 8. cap. 2. fince treaſons committed out of the realm 
could not be tried by the courſe of common law]; ſo that that 
ftatute enlarged the power of trial here in this point. D. 131. b. 
132. pl. 75. Trin. 2 & 3 P. & M. Anon. 


for raiſing a 
rebellion in 
Carolina, in 
America, 
and tried at 
bar, and ac- 
quitted. 
Vent. 349. 
Trin. 32 


Car, 2. B. R. Colepepper's caſe, 


4. If a peer of Ireland commits treaſon in Ireland by open rebellion, Co. Lit. 
he thall not be arraigned and put to his trial in England for this - pong 


offence, either by 26 H. 8. 13. 32 H. 8. 4. 35 H. 8. 2. Or ſeys that in 
5 E. 6. 11. Per Wray, Dyer, and Gerrard, attorney-general, Sir Jong 


bd . . 4 P % 
becauſe he cannot have his trial here by his peers, nor by a jury ee pf 


of 12, he being a ſubject of Ireland, and not of England. And Elz. this 
it was ſaid to be the uſage there to attaint a peer by parliament, — racer 
and not per pares. D. 360, b. pl. 6. Mich. 19 & 20 Eliz. Anon. S 


Chriſtopher Wray himſelf (who is ſuppoſed to give his opinion in that caſe) proteſtes hat he never gave 
any fuch opinion, but did hold the contrary. 
In the cafe of the Lord Macguire, an Lid peer, who was irdifed in Middiciex for high treaſon, for 
les irg var againſf the king in Ireland, he pleaded to the indiment hat he way one of the peers and 
lords of parhament in Ireland; and demanded judgment, it he ſhould be arraigned in England for a 
treaſon committed in Ireland, whereby he ſhouid loſe the benefit of trial by his peers. But it was re- 
ſolved, itt, That for a treaſon in Jreland a man may be tried here in Engiana, by the ſtatute of 
35 E. 8. for jt is a treoſon ermmitted cut of the realm. 24ly, That although Macgure, if tried in Ire- 
land for his treaſon, thould have had his trial by his peers, as one of che lords in parliament, which he, 


0 4 cannot 
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cannot have here, but muſt de tried by a common jury, yet that altered not the caſe. He was there. 
fore put wpon bis trial by a Middleſex jury, and was convicted, and had judgment, and was executed, 
H. 20 Car. 1. B. R. So that the opinion 20 Eliz. Dy. 360. b. was ruled no law. H. Hiſt. Pl. C. 155. 
cites Co. Litt. 261. 

[ 181 ] | 

S. C. cited 5. An Iriſhman committed divers treafons in Ireland, and the 
— queſtion was, whether he, being no baron or peer, might be tried 
Elz. in in England by reaſon of the ſtat. 1 & 2 P. & M. cap. 10. which 
Corbets enafts that all trials hereafter t be had, c. for any treaſon, ſhall be 
ow Tin bad, Sc. according to the due courſe and common laws of the realm, 
261. b. and not otherwiſe ; for that of things done in Ireland, a jury here 
cizes S. O. could take no notice any more than of things done in foreign 
3 countries. But all the judges agreed, that all treaſons done in 
mall de tried foreign countries (Ireland excepted) ſhall be tried in England, by 
— ee the ſtatute 35 H. 8. and for ſome treaſons by the 26 H. 8. and 
ty where that the ſtatute of 1 & 2 P. & M. is to be intended of trials 
B. R. hal which might be in England by the common law, and of no other; 
e . for it would be idle to ſay, that the trials ſhould be according to 
before ne the common law, when no trials might be by the common law, 
juſtices of ſo that the ſtatute of 1 M. ſhall be contirued of treaſons done 
. here, which might be tried according to the common law, and 
tefo:e fuch Which was put in ure in the cafe of DR. STory and others, ac- 
- og . cording to the opinion before, for treaſons done beyond ſea. 


in fuck fhire And. 262. pl. 269. Trin. 33 Eliz. Orork's caſe. 


of the realm as ſhall be aſſigned by the king's commiſſion; and that the ſtatute of 35 H. 8. cap. 2. as to 
this point, remains in force at this day. | | 


6. Part of the treaſon objected againſt a peer was ſuppoſed to 
be done beyond fea, and made treaſon by rhe act of 3 Fac. cap. 4. 
this cannot be tried but by indictment to be taken before the juſtices of 
ge and gaal delivery where the party was taken, or before the juſtices 
B. K. any law, cuſtom, ſtatute, or uſage to the contrary not- 
withſtanding ; and ſo it cannot be tried by the ſtatute of 35 H. 8. 
cap. 2. in what place or ſhire B. R. ſhall be; for this ſtatute had 
for this treaſon preſcribed a ſpecial form of trial, and the place 
where he ſhall be taken ſhall be expounded the place where he 
is impriſoned, Hutt. 131. Ld. Digby's caſe. 

7. A peer of Englund who was lord lieutenant of Ireland, was 
attainted in parliament here anno 1641, for treaſins committed by 
him in Ireland during his regency there, and he pleaded to the 
juriſdiction of parliaments in England, becauſe the fact was com- 
mitted in Ireland. But it was reſolved and proved, that the con- 
ſtant practice of all ages was, that the parliament of England 
had the power of judicature for things dane in Ireland, and that he 
being a peer of England cannct be tried by the peers of Ireland; and 
after, he had judgment of death, and was beheaded at the Tower. 
— 360. b. pl, 6. Marg. cites Hill. 1641. the Earl of Strafford's 
Cale. 

8. On hab eas corpus brought, it appeared the defendant was 
committed to Newgate on ſuſpicion of a murder in Portugal, which by 
Mr. Attorney, being a fact out of the king's dominions, is not 
triable by commiſſion upon 35 H. 8. Cap» 2. . t. n. 2, but by a 

| | conflable 


Trfal. | 181 
conflable and marſhal, and the Court refuſed to bail him, &c. 


3 Keb. 785. The King v. Hutchinſon. | 
9. The habeas corpus act made anno 31 Car. 2. enacts, that 2 A man may 


be ſent over 


ſubjeF of this realm /ha/l be ſent over priſoner to any foreign parts: pro- e 
viſo, that J any ſubject of this realm has committed any capital crime, be tried for a 


in Scotland, or other foreign parts of the king's dominions, he may be ſent felony — 
committæa, 


from hence 13 be tried in ſuch foreign place. The judges (Gregory, nich 
Eyre, and Turton, being abſent) unanimouſly gave their opinion, ſtanding the 


that there was nothing in the habeas corpus act (ſuppoſing one clauſe in the 


had committed a capital crime by law martial in Ireland) to hinder jg 


his being ſent thither to be tried thereupon ; and certified their And upon 
opinion under their hands to the privy council. 2 Vent. 314. he autho- 
Paſch. 2 W. & M. Lundy's caſe. Lt 
caſe, the Court ordered the defendant to be remanded, Gibb. 111. pl. 12. Mich. 3 Geo. 2. B. R. 
The King v. Kimberly. ; | 


[182] 


16.5, 1 cap. 12. enacts, that if any governor, deputy An informa. 
governor, or commander in chief of any plantations within his majeſfty's 1 8 7 _ 
domintons beyond the ſeas, /hall be guilty of oppreſſing any of his majeſly's againſt the 


ſubjefs beyond the ſeas within their governments, or guilty of any other defendant, 
4 5 * . . ate F4 vernor 
offence contrary to the laws of this realm, or in force within their 7 — 


governments, ſuch oppreſſions and offences ſhall be inquired of, heard, for commit- 
and determined in his majeſly's court of B. R. in England, or before ding great 
ſuch commiſſioners, and in ſuch county of this realm as ſhall be aſſigned by 2 
his majeſtys commiſſion, and by lawful men of the ſame county, and iſſue being 
ſuch 3 ſhall be inflicted on ſuch offenders, as are inflifted for } oined upon 


: f ; ot gui 

offences of like nature committed in England. 3 oor 
Middleſex per writ of nifi prius, and the defendant found guilty. And this term the Court was moved 
in arreſt of judgment, becauſe as was alleged, the trial, in this cafe, was a miſ-trial ; for the 11 & 12 W. z. 
cap. 12, upon which ſtatute this information is founded, ſays, that ſuch crimes, &c. ſhould be en- 
quired of, heard, and determined in the court of B. R. But per tot. Cur. the iſſue in this caſe was 
well tried; and by the information being exhibited in this court, and the proſecution carried on and de- 
termined here, the words of the ſtatute are fulfilled, though the Curt directed the iſſue to be tried elſe- 


where, eſpecially ſince it was tried by the men of Middleſex from whence that jury muſt have come if 


it had been tried at bar. MS. Rep. Mich. 3 Geo. B. R. The King v. Douglas. 


(N. b. 6) Trial where. Of Matters arijing in, or 
concerning Lands, &c.-in Wales, CountyPalatine, 
Cinque Ports, or other Franchiſes. | 


© - WW HERE a man is deforced of land in M. ales, he ſhall have If 2 ig ri 


writ of the land there for writ of the king does not run in Males be 
in demand, 


in Wales, unleſs in ſpecial caſe. But if the lord himſelf be deforced it ſhall be 
of his ſeigniory royal, he ſhall have writ in England, in the county tried here by 


next adjacent ; for he cannot have remedy in Wales, quod nota, etz 


Br. Lieu, pl. 75. cites 18 E. 2. and Fitzh. Aſſiſe, 382. Br. Trials, 

ö : . pl. 58. cites 
21 H. 7. 33.—— t land beld of the ſeigniory ſhall be tried there and not here, Br. Trials, pl. 58. 
Cites 21 f. 7, 33 


2. In ſſe in Suſſoll, the tenant pleaded releaſe in Cheſter, but Se ws 
bore date there; per Herle, if a man be to bring action here 4 Affe 


upon 
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it ſhall 222 upon ſuch deed, he ſhall not be anſwered. Br. Trials, pl. 63, cites 
ſerve . ior 8 Af. 27. 

N Cannot | 
be tried. Br. Trials, pl. 63. cites 8 Aff. 27.— And by others, if a man in Bank wouches a man in 
Cheſter, this Court tha'l make proceſs to ® try it. But fee now rhe fatute 9 E. 3. for ſuch deeds, and 
geeds of tenements in Wales are pleadable here, and land taken in exchange in the biſhoprick of 
Durham was pleaded in bar in Banco, and the party put to aniwer thereto. And Shard ſaid, he had 
ſeen ſuch a plea taken in bar of dower of tenements taken in Iicland; and the demandant was compelled 
to answer. Br. Trials, pl. 62. cites 8 Aſſ. 27. 

. P. And remanded it into Bank. Br. Trials, pl. 146. cites 32 H. 6. 25. 


Where this 9. K. 2. flat. 1. cap. 4. Wher:as many be delayed in their ac- 


g a tions, for that the tenants or defendants plead in bar a releaſe, quit- 
+4 ; © "v6 "., - . . N 
deed is claim, or other ſpecial deed, made within a franchiſe, where the king's 
pleaded writ runs nat. It is enacted, that when ſuch deeds are ſbeabed forth in 


N _ bar of en afion, and bear date within a franchiſe, albeit the witneſſes 
of the king named in the deed be of the franchiſe ; yet if the deed be denied, proceſs 
does not run, Hall be awvarded in the court where the plea depends, to cauſe the country 
_ 3 and the witneſſes to appear ; and if the witneſſes come not at the great 
where the difirefes returned, notwithſtanding ſuch abſence of the witneſſes, the juſ= 
writ is tices ſhall not let to + proceed to the taking of the inqueſt as well as if 
bropghts fuch deed did bear date within the county where the- plea was moved, 


there mate 6 | 
ters is fact, and that the witneſſes were of the ſame county. 
as diftrej:, | 
farrender, entry, &c. fo alleged, ſhall be tried where the writ is brought, by the equity of this ſtatute; 
per l igot · Br. 'I rials, pl. 106. cites 21 E. 4. 9. Br. Parliament, pl. 63. cites S. C. and 
21 E. 4. 35 
Bur per Huſſey, in debt brought in Middlcſex, upn a leaſe of land in Durbom, if the d:endant pleads 
levied by difirejs, or ſurrender, or entry by the plaintiff, it ſhall be tried where the land is, and ſhall not be 
taken by the equity of this ſtatute; which all denied. Quzre, how this is intended; for it ſeems that it 
ſpall be trid where the land is, by the common laws. Br. Trials, pl. 106. cites 21 E. 4. 9. 
11183 +3 
4. Formedon in Durham, the tenant pleaded warranty and ofſets 
in a foreign county in bar, upon which they were at iſſue; there the 
record {hall be removed into C. B. and ſcire facias thall iſſue there 
to try it. Br. Cauſe, pl. 28. cites 14 E. 3. 1. and tit. Error, in 
Fitzh. 28. | 
Newt in- 5. Quar- impedit was brought by the king again the biſhop of St. 
| 6a up David's, and A. B. of the archdeaconry of B. in Wales, wwhich voided 
the ceunty of the temporalties of the biſhop being in the hands of the king, &c. And 
Hereford, of the writ was brought in the county of Hereford, next adjoining 
n' to the place where the archdeaconry is; quod nota. Br. Lieu 
Wales, and hs | , , 
weil and pl. 35 CITCS 24 E. 3 32. | 
the defend- | 
ant took exception, inaſmuch as the plaintiff did not count in the county of Hereford, partibus Wa'liz ad- 
jacerti ; and yet 2cjudged good, Br. Lieu, pl. 68. cites 35 H. 6. 30. 
Ie off guare impedit bere ar fing in Wales, ſhall be tried in the ceunty ad, oining ; for the biſhop there 
wili not obey this court, but will and may diſobey; per Fincux. Br. Trials, pl. 5%. cites 
21 Ul. 7. 33. - 


6. Where a condition 15 to be performed in franchiſe, it is void, be- 
cauſe it cannot be tried here: and it ſcems that this franchiſe ſhall 
be intended as palatine, to which the writ of the king does not 
run. Br. Trials, pl. 144. cites 10 H. 6. 14. | 

Kewton faid 7. Debt in Middleſex, of a leaſe made ſor years, of lend in Lan- 
8 : caſter, rendring 10 l. per annum, and er rent orrear, Se. The 
leit een deſendant ſaid thut the plaintiffs bad entered into the land, and the 

others 


Trial. 


others e contra, Per Forteſcue, it ſhall be ſent into the county 
Palatine to be tried. But per Newton, it ſhall be tried in the 
county adjoining, as if the land was in Wales. But per Forteſcue, 
Wales has been a realm by itſelf, and never derived from the 
crown, but Cheſter, Lancaſter, and Durham, have been derived 
from the crown, and were once all one realm, and therefore not 
alike z but of Wales the flatute is that it ſhall be tried in the county 
adjacent, And Aſcue agreed with Forteſcue. Cinque Ports, pl. 8. 
Cites 19 H. 6. 12. 

8. If a man pleads a deed in a ſeigniory royal in Wales bearing 
date in another ſcigniory royal there; they have no power to try the 
deed there, and therefore it ſhall be ſent here to be tried; and ſo 
the court of the king, has juriſdiction in Wales. Br. Cinque 
Ports, pl. 8. cites 19 H. 6. 12. 

9. The ſtatute is, that vhere a deed bearing date where writ of the 
king does not run, is pleaded here, this ſhall be tried where the writ 
is brought by the fatute of 1 E. 3. but of all other caſes triable in 
county-palatine, the court here thall write to them to try it by the 
common law. And all things in Wales ſhall be tried in the 
county next adjoining by the common law ; but of things in 
county palatine the Court may write to the lord thereof to try it 
and fend it here; and this has been done oftentimes. Br. Cinque 


Ports, pl. 8. cites 19 H. 6. 12. 


Newton made a great doubt, in caſe that it ſhould be tried in the county palatine and remanded here, 


183 
to him that 
if it had not 
been for the 
opinion of 
Newton 
they had ade 
Judged the 
caſe; for all 
were againſt 


him. And 


Brooke ſays | 


the law is 
againſt 
Newton, as 
it ſeems to 
him ; and 
ſays ſee ſuch 
a Caſe in the 
ſame year, 
fol. 52. 
where in 
debt upon 
an obliga- 
tion the de- 
fendant 
pleaded the 
condition 
performed; 
and much 
argued, 

and not de- 
nied. And 


that a man ſhould not have attaint here of trial there; which Brooke ſays ſeems to be not material, and 


ſays ſee H. 11 H. 4. 48. it hall be ſent to Durham to be tried there, and remanded here. 
Ports, pl. 8. cites 19 Hf. 6. 12. 52. i „ 


10. The parties were at iſſue upon a thing triable in the county- 
palatine Lancaſter. Per Brudnell, if a man wouches in Lancaſler, 
the juftices ſball aurite to them to try it, and to remand it here, and if 
they give“ erroneous judgment, writ of error lies here; and where 
judgment is given here, we muſt awrite to them to make execution there. 
But if falſe judgment be given in Wales or Calice, it cannot be 
reformed here; for thoſe never were parcel of the crown; but 
the county-palatine was parcel of the crown, and after was 

. exempted z and by the ſtatute it ought to be tried where the writ 
was brought, and Tremaile conceſſit. Br. Trials, pl. 58. cites 
21 BB 7. 23 
11. In treſpaſs in the county-palatine of Lancaſter, the defendant 
pleaded foreign releaſe. The court prefixed day to the parties in Bank, 
' 15 Paſche; and if the record come not in at the day, yet it may be 
received after, and may be by certiorari to the Chancery, and then into 
Bank by mittimus, and there to be tried. And this ſeems to be by 
the equity of the ſtatute of foreign voucher. Br. Cinque Ports, 


pl. 9. cites 22 Hf. 6. 48. 


Br. Cinque 


[ 184 ] 


* But per 
Fineux Ch. 


erronegus 


judgment in 
county-pala- 
tine ſhall be 
aided there 
by commiſ- 
ſion, and not 
here. Br. 
Trials, pl. 5 8. 
Cites 21 H. 
7. 33s 


12. A man was taken upon capias utlagatum, and pleaded that he vas 


abiding at T. in the county of Cheſter at the time; and the record avas 


ſent by mittimus- to the jujtices of Cheſter, to make proceſs to the ſberiſt 


Br. Trials, 
13. Debt 


to try and remand it to the Bank; and ſo he did. 
Fl. 146, cites 23 H. 6. Rot. 411, 
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184 | Trial, 
13. Debt againſt executors, who ſaid that there is ancther executar 
in full life, who adminiſered at Durham ; and the other ſaid that he 
did not adminiſter. Per Markham, if a man in action in Bank pleads 
a plea in Wales or Ireland or ſuch like, which cannot be tried 
there, this is no plea. But Forteſcue contra, and that i? i be 
tried where the writ is brought by the common law, and not by equity of 
the flatute of 9 E. 3. cap. 6. for the writ of the king never ran into 
Wales or Ireland. Contra in Durham, and other counties palatine, 
&c. as the Cinque ports, & c. Br. Trials, 146. cites 32 H. 6. 25. 
14. But it was doubted if ſuch a plea pleaded in Nor mandy, 
France, &c. be a plea, by reaſon that it is out of the power of the king, 
and cannot be tried. Br. Trials, pl. 146. cites 32 H. 6. 25. 
® But note, 15. But it was ſaid that plea arijing in Ely, the Cinque ports, or 
= yy Bis the franchiſe of Bury, ſhall be tried in the county next adjacent. 
pre ball Br. Trials, pl. 146. cites 32 H. 6. 25. 
Woe, 2 of $ e Bury, and ſhall be tried there in the franchiſe before the 
Juftices of the niũ p ius ôf the deynty f Suff l; for thoſe 1 the counties in wwhich they ſtand. 
942 it is of the county palatine; for they are counties in themjelyes, Br. Trials, pl. 145. cites 
32 HF. 6 25. | 


16. Iſue ariſing in Scotland ſhall be tried where the writ is 
brought. Br. Trials, pl. 146. cites 32 H. 6. 25. Per Brown & 
Forteſcue. | | 

And the 17. Starkey vouched matter, that ue ariſing in Bank, to be tried 


* 265 „ in the county-palatine, was tried in the county-palatine. Br. Trials, 
county-pala- Pl. 146. cites 32 H. 6. 25. | 


tine to be 
fried in England, ſpall be ſent into Bark, and tried in Bank. Br. Trials, pl. 146. cites 32 H. 6. 25. 


18. Debt upon arrears of annuity by a councellor againſt his client, 

who pleaded refuſal to give counſel at A. in the county-palatine of 

Cheſter, which ſhall be tried there in action brought at Weſt- 

minſter. Cumberf. prothonotary, ſaid, that they ſhould write to 

the warden of the county-palatine to try the iſſue, and when it is tried 
all the record ſhall be ſent here, and judgment given here, as of 

woucher in county-palatine. This Court ſhall write to them to 

it, or ſummon the vouchee, and after all that which they do 

[ 185 J ſhall be ſent here, and according thereto they ſhall proceed here, 
&c, Quod nota, Br. Cinque Ports, pl. 13. cites 39 H. 6. 21, 22 

at the end. | | 

19. Upon an outlazwry in debt, the party came in upon a cepi 

corpus, and moved that it might be reverſed ; for that in the origi- 

nal writ he was named A, B. of C. in the county of Denbigh, 
whereas he lived at D. the day of the writ purchaſed, and not at 

C. If ine is talen hereupon, it ſhall be tried in the next Engliſh 

county, and not in Wales, and this by the common law, 

Moor, 7o. pl. 189. Trin. 6 Eliz. Anon. | Ts 

Bendl. 282. 20. Annuity was brought againſt the biſhop of Ely. The parties 
pl- 2259 were at iſſue, and the plaintiff prayed a we. fac. to the ſberiſf of 

S. C. the a . , 4 ** 
pleadings, Cambridgeſhire, to relurn a jury from the next vill adjoining to Ely, 
becauſe the place where the annuity was payable was within the 
iſle of Ely, in which the biſhop has libertics, and the king's juſticer 
SC | a 


n 


Trial. 
and officers cannot enter there, and the inhabitants ought not to ſerve 
en any jury out of the iſland ; and the ſame was granted. Mo. 88. 
pl. 220. Hill. 10 Eliz. Howſe v. the Biſhop of Ely. 

21. In trover and conver/19n for ſeveral quarters of corn, the con- 
verſſon was laid in Middleſes, and the corn grew in Wales ; and 
upon à motion that the plaintiff might be compelled by a rule of 
court, to lay his action in the next adjoining county to Wales, for 
that the title of the lands on which the corn did grow might 
come in queſtion upon this action, the Court would not compel 
him to change the county ; for, as the clerks informed the Court, 
where a ſuit commences in B. R. by original, it may be laid in 
any county, and the Court cannot compel him to change it. But 
the Court taid, that if the defendant by his plea can make the title 
of the land to come in queſtion, they will compel him to bring it 
in the next adjoining county where the land lies. 2 Roll. 
Rep. 141. Hill. 17 Jac. B. R. Floide v. Bethell. 

22. A man was murdered at Montgomery, and the widow 
brought an appeal in Shropſhire, which was the next adjoining 
Engliſh county; and upon not guilty pleaded, it was tried at the 
bar by a jury of Shropſhire, and the defendant was found guilty, 
The judgment was arreſted becauſe it is againſt a fundamental 
rule of law, that trials for murder by appeal, or * otherwiſe, 
ſhould be out of the county where the fi was committed. Cro. 
C. 247. pl. 8. Hill. 7 Car. B. R. Soutley v. Price. 


Ibid. 243, 
the reporter 
adds a nota, 
that 26 H. 
8. 6. 44 
indietments 
to be in the- 
counties 
next adjoin- 
ing. But 
there is 0 


mention therein of appeals z and for this reaſon certioraries have been granted to remove iodictments out 


of the grand ſeilions, but never wrics of appeal. 


Jo. 255. pl. 8. S. C. by the name of SxNr- 


LEV V. PRIcx, held accordingly ; and that the writ of appeal lies not in another county, neither by 


common law, nor by 26 H. 8. 27 H. 8. or 34 H. 8. 


* By force of 26 H. 8. a murder in Wales may be inquired of in an adjoining Engliſh county; but 


appeals muſt be brought in the proper county. Hawk. Pl. C. 30. cap. 31. f. 14. 


23. One was indicted in the grand ſeſſians for petty treaſon, and a 


gertiorari was prayed to remove the indictment, and have it tried in 
an adjoining county. Put the Court doubted how it might be tried 
in any other county ; but upon citing precedents, the Court 
awarded a certiorari, and ſaid, when the record was removed, 
they would adviſe how it ſhould be tried. 
ſtaid, and appointed to be argued whether a certiorari were 
3 Cro. C. 331. pl. 16. Mich. 9 Car. B. R. Chedley's 

Cale. 8 
24. In ejectment for lands in Brechnociſbire, upon not guilty 
pleaded a venire facias was awarded out of Alonmouthſhire, being 
neareſt the place where the lands lie. After a verdict for the 
plaintiff it was obzeFed, that the iſſue ought to have been tried in Here- 
Feraſhire, that being the next Englith county; and this upon the 
ſtatute of Rutland, 12 Ed. 1. for the ſtatute 27 H. 8. males not 
Monmouthſhire an "Engliſh county, but only juriſdiction is thereby 
given to the courts of law in England in that county. And if it 
were expreſly made an Engliſh county by that ſtatute, yet an iſſue 
ariſing in Wales ſhould not be tried there. It was held a miſ- 
trial, becauſe Monmouthſhire was made an Engliſh county within 
time of memory; and trials in the next county of iſſues ariſing in 
Wales, 


But afterwards it was 


[186] 
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136 | - Trial. 


Wales, have been time out of mind, and at common law; ſs that 
an Engliſh county newly made cannot have ſuch a trial. And of 
this opinion were all the judges at Serjeant's-Inn. Hard. 66. pl. 4. 
Trin. 1656. in the Exchequer, Morgan v. Morgan. 

Lev. 118. 25. The defendant was indicted of murder at the grand ſeſſions 


3 s in Glamorganſhire, and in that part of the county which was parcel 
rs - * - * . * 
B. R. Tux & the marches, and acquitted; afterwards he was indited in the 


Kixe v. next Engliſh county, (viz.) in Shropſhire, for the ſame murder. He 


-2: "00 wy pleaded the ſtatute of union of Wales with England, and that he 
cordingly, Was, at another time, acquitted of the ſame fact in Wales. The 


and feems doubt was upon penning the ſtatutes 26 & 34 H. 8. whether this 
. was a good plea, becauſe theſe ſtatutes give them power to try, but 
is of his not o acquit, But adjudged a good plea, becauſe theſe ſtatutes 


being in- do not extend to give them power to try, but alſo to acquit 

—_ rf offenders in their own county. Sid. 179. pl. 15. Hill. 15 & 
16 Car. 2. B. R. The King v. Thomas. | 

In this caſe 26. An ejeftment was brought of lands in the county (ifle) of 


1 Ely, and the cauſe was tried in Cambridgeſhire; it was held 
Ely wasa good, becauſe Ely was part of the county. 5 Mod. 405. in caſe 


28 of Calverley v. Leving, cites it as Hill. 1 W. 3. the caſe of 
tine, an | | 

eln Cotton v. Johnſon. | | 

this was a miſ-trial. But the Court held it to be ny a royal franchiſe ; and that ſuch are the fran- 
chiſes of the Cincue ports which are the ſame with this of Ely; and it is uſual for appeals of murder to 
be brought in this court, when the fact was committed in either of theſe franchiſes, and the trials here 
concerning lands in Ely are good; but it is not ſo where the lands lie in a county-palatine. It was 
held alſo in this caſe, that though the jury ought to have been de vicineto de Ely, and the trial was 
in Cambridgeſhire where the bill was brought, this jeofail was helped by the ſtatute. The plaintiff 
had judgment. Carth. 109. Hill. 2 W. & M. B. R. Cotton v. Johnſon. 1 Salk. 183. 
pl. 1. S. C. ſays that a ſuggeſtion was entred quod nullus juſticiarius, vel miniſter domini regis inſulam 
iam ingredi poteſt ad aliquam jurat. extra, '&c. and ſo prayed a venire to R. the next village in the 
county of Cambridge. Et quia videtur juſticiariis rationi conſonum conceditur, &c. And it was 
objected, that the nient dedire, i. e. quia def. hoc non dedicit, or elſe the confeſſion of the defendant, 
ſhould have been entered; and that ſo are the precedents. But per Curiam, either way is good, It it 
be not true, you may bring error ; if it be true, then it is rights 


5 tis caſe 27. Debt on Bond made at Cheſter, on f lene adminiſtravit pleaded, 
enen beg it was tried here by mittimus to Cheſter; and a verdict for the plain- 
Mixssaw tiff. It was now moved in arreſt of judgment, that the bond 
RD we” being made at Cheſter, ought to be tried there. But it was 
. . adjudged, becauſe it was nat pleaded that the party dwelt there, or 
cordingly, had whereby to be attached there, that there would be a failure of 
Juſtice, if it could not be tried here. Judgment for the plain- 
tiff. Comb. 115. Trin. 1 W. & M. in B. R. Smith v. 


Stephton. 


(N. b. 7) By Medielas Lingue. In what Caſes. 


1 A Few had his trial per Medietatem Linguæ, viz. Judzo- 

orum, and they were ſworn on the 5 books of Moſes, 
held in their arms, and by the name of the God of Iſrael, wha is mer- 
ciful. D. 144. pl. 59 Marg. eites 9 E. 1. Hs 


2. Venire ſacias was awarded between an alien and an Engliſb- 
| | | man 


man upon iſſue, &c. de medietate linguæ, and after it was per- 
ceived that the contract was not made in fair or market ; and there- 
fore another venire facias was awarded all of denizens, viz. Eng- 
liſhmen. Br. Ven. Fac. pl. 37. cites 22 E. 3. 14 
3. 28 Ed. 3. cap. 13. /. 2. enacts, that in all manner of ingugſi No medie- 


and progs, which be to be taken or made among ſt aliens and * deni- * lingue 
- Was at Come 


zens, be they merchants or other, as well before the mayor of the mon how, 
ſtaple, as before any other juſtices or miniſters, although the king be but was in- 
party, the one half of the inqueſt or proof ſhall be denizens, and the troduced by 


f F F . X this ſtatute 
other half of aliens, if ſo many aliens and foreigners be in the town for felenies 


or {ace where ſuch inqueſt or proof is to be taken, that be not parties, and con- 


a ö a : - _ : a E 2 tracts. Jenk. 
nor with the parties in contracts, pleas, or other quarrels, whereof 10 = qty 


ſuch inqueſt or proof ought to be taken. And if there be not fo many — Deni- 
aliens, then ſhall be put in ſuch inqueſt or proof, as many aliens as ſhall zens are as 


be found in the ſame toauus or places, which be not thereto parties, nor m_ _ 


with the parties as aforeſaid, and the remnant of denizens, which be Englith 
good men, and nt ſuſpicious to the ene party nor to the other. 2 5 
7 . thoſe who 

were aliens, and made denizens by the king's letters patents. Br. Denizen, pl. 3. cites 21 Hf. 7. 32. 
—2 Hawk. Pl. C. 420. cap. 43. ſ. 29. cites S. C. 

On a writ of inquiry of damages, the ingueit ſhall be all of Er.gliſh, and no part of aliens; for it is out 
of the ſtatute.» Cro. E. 293. pl. 6. Hill. 35 Eliz. B. R. Needham v. Corſellis. 

It ſeems agreed, that the ſubſequent fiatutes, which require that jurors ſhall have tenements to a 
greater value, no way repeal this ſtatute ; yet it ſeems that the Engliſh Half of the jury ought to have 
tenements to the ſame value as in other caſes. 2 Hawk. Pl. C. 419. cap. 43. ſ. 35. 


4. By 8 H. 6. cap. 29. the flatute of 28 E. 3. 13. ordering that 
an inqueſt ſhall be medietate linguæ, <uhere an alien is party, is con- 
firmed. And it it by this act farther declared, that the ſtatute of 
2 H. 5. 3. does only extend to ingue/?s taken between denizen and deni- 
zen ; fo that an alien may be put upon inqueſts, according to the ſta- 
tute of 28 E. 3. albeit he have not lands of the yearly value of 40 5s. 

5. Nie was joined between teuo aliens, and Markham praye 
jury de medietas linguz, viz. the half of the perſons of one 43. f. 38. 
country, and the other half of perſons of the other country, et non fays, it has 
allocatur, but was agreed to be all of Engliſh ; for they are as in- OT 
different to the one as to the other. Br. Trials, pl. 42. cites ſtatute of 


M 21 H. 6. 4+ 28 E. Jo 
| | | | does not ex- 
tend to an appeal or other act ion by an alien againſt an alien; for the words are, all inqueſts, &c. between 
aliens and denizens. 

® Trials per Pais, 246. (213) Eites S, C. But if the plea be before the mayor of the ſtaple, and 
both parties alien merchants of the ſtaple, it ſhall be tried by all aliens; cites Stamford's Pleas de 
Corone, 159, , | 


d 2 Hawk. Pl. 


6. Where 7/ue is joined betaveen an alien and an Engliſhman, Br. pr eg 
zen, P . I * 


there it ſhall be tried by the half of the one country, and by the ie, 8. C. 
half of the other; but net without + praying it, as it ſeems elſe» —Br. En- 


. . | * 7 . . 1 . * quell, * 
where. Br. Trials, pl. 42. cites 21 H. 6. 4. cites 8. C. 


.Þ 8. P. Br. Denizen, pl. 4. cites 21 H. 7. 32. 


7. An alien, as a Frenchman, being arraigned of treaſon done D. 144. 
1 1011 . . | 8e 
here, ſhall be tried by all Engliſh, aud not per medietatem lin- P 3.8. 
7 — P by the name 


guæ, as the ſtatute ſpeaks ; for by a ſtatute made 1 Mar. 10. the of Sherlie's 
| trial 
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197 | | Trial. 
SS {rial in all treaſons is as it was at common law. Dal. 22. pl. 5, 
* 12 3 & 4 P. & M. cites Sherris's caſe. i 


Pl. C. 271 cap. 36. But Serjeant Hawkins ſays, it (-ems that the king may, if he think fit, 
make a ſpecial grant to an alien to be tried for treaſon by a jury, whereof the one half thall be aliens. 
2 Hawk. Pi. C. 420. cap. 43. f. 37. | 


S.P. And 8. But otherwiſe in caſe of felany. Jenk. 216. pl. 58. 


fo in caſe of | 
it treaſon and murder, if he praysit. 3 Inſt. 27. If an alien be indicted or appealed of felony 
though the indictment ought to be by a grand inquett of Engliſh, yet by the ſtatute of 23 E. 3. cap. 13. 
the trial ſhail be per medietatem linguz, viz. half the jury to be of aliens, except in caſe of ® felony 
Egyprians, within the ſtatute of 1 & 2 P. & M. cap. 4. And this ſtatute extends 29 felonies, as well 
mad: after the ftatute f 28 E. 3. as before; for the ſtatute is general, all manner of inqueſits. 2 H. Hift. 


Pi. C. 271. cape 36. 
* 188 ] 
If it be 9. If an alien be + adminiſtrator to an Engliſhman, the trial ſhall 


my Bees be by Engliſh only. But if an Eugliſhman be adminiſtrator to an 


had been an alien, the trial ſhall be per medietatem. D. 28. pl. 180. Marg. 
alien, t cites Hill. 35 Eliz. B. R. | 


Would have 
been atherwiſe. Cro. E. 275. pl. 4. Hill. 34 Eliz. C. B. Wingate v. Marke. 
Pais, 245..(214-) cites S. C. 

So of an executor ; per Barkley J. Godb. 449. pl. 516. Trin. 8 Car. B. R. Bland's cafe. 

If m alien it ſued as executor, he ſhall not have a trial per medietatem linguæ, becauſe in ſuch caſe 
he is ſued en auer droir. 3 Salk. 362. pl. 2. Anon. Went. Off. Executor, 104. ſays it was fo 
held in Dr. Julio's caſe. 

If an alien marries a ſrme Engliſh, wwho is made executrix, the trial ſhall not be per medietatem linguæ 
in an action brought by them for a debt due to her as executrix ; for though the huſband is named, it is 
principally the ſuit of the wife, Went. Off. Executor, 207. 


Trials per 


Trials per 10. In caſe where Engliſb and aliens are joint defendants, trial 
4 "as 27 2 ſhall not be per medietatem linguæ. Adjudged upon advice 
X C. with all the judges of England; for the Engliſh who are defend- 
ants with them, cannot have this trial ; but the aliens may have 
trial by all Engliſh, as they had before the ſtatute, and as they 


ſhall have now, unleſs they demand it per medietatera linguz. 


Mo. 557. pl. 758. Mich. 40 & 41 Eliz. in the Exchequer, 
Barre's caſe. 

11. It ſeems agreed, that there is no need that any of thoſe 
who find an indif7ment againſt an alien, ſhould be aliens. 2 Hawk. 
PL C. 419. cap. 43. ſ. 36. 


(N. b. 8) By Medietas Linguz. hw. 


1. Deep, in his Orig. Jurid. 64. cap. 25. cites the laws 
of king Ethelred, publiſhed by Lambard, 91. a. cap. 3. 
That 6 Engliſh and 6 Welch were to be joined together, for 
determining ſuch controverſies as hoypened in the marches of 
Wales. | | | | 

2. In trials where medietas linguz is required, the alien may 
be aided de circumſtantibus, Jenk. 288. pl. 24.—D. 28. pl. 180. 

Marg. | - | 
2 Hank. fl. 3. It was aſſigned for error, that the plaintiff being an alien, 


©: 439-<ap- the trial was per medictatem linguz, and the ven. faciar was 


42 · f. 75 a guorum 


Trial. 198 


quorum quilibet habet 41. land, whereas an alien can have no land. 1 
Sed non allocatur; for it ſhall be referred to the Engliſh only. #2 
Cro. E. 272. pl. 3. Hill. 34 Eliz. in the Exchequer, 'Tenancy v. bs 
Brown. » 
4. The return upon the venire facias ought to be din, of Upon this 1 
12 denizens and 12 aliens, and they ought to be ſοννν, alternately ; wg ag i 
per Kemp ſecondary. And of that opinion was Clench and again, that 4 
Gawdy J. cæteris abſentibus. Cro. E. 818. pl. 10. Paſch. 43 Eliz. the return 1 
N was not 7.3 

B. R. Goodwin v. Mountenaigh. | coals by: I 
cauſe it appears not who were aliens and who were denizens, all the juſtices except Fenner, he! * 
it inſufficient for this cauſe; but that it was a mifieturn only which was aided by the 18 Eliz. 1 
Wherefore upon affidavit made that 6 aliens and 6 denizens were ſworn, the plaintiff had judgment. 2 
Cro. E. 84. pl. 18. Trin. 43 Eliz. S. C. 2 Hawk. Pl. C. 420. cap. 42. ſ. 44. ſays this mat- bi 
ter ſeeins agreed. 1 


$5. If the ſberiff return 6 alienigenæ, where in truth they are in- 1 
digenæ, and they are ſo impannelled, it is good enough. But if | = 
there are 8 indigene and 4 alienigene impannelled, it is ill, becauſe [ 189 } 
it is not per medietatem. D. 28. pl. 180. Marg. cites P. g Car. 1 
B. R. Per Jones J. | | BY 

6. Wherever medictas linguæ is, a /þecial jury is to be returned. 
Cumb. 20. Paſch. 2 Jac. 2. a nota. 1 | 


* 
(N. b. 9) By Medietas Linguz. Granted. How, j 


and when. 
I. HERE a jury is de medietate linguz, where an alien 1s 1 
party, the plaintiff is not bound to take jury, unlefs 1 
by 6 of the one and 6 of the other. Br. Challenge, pl. 56. cites | 1 
7 H. 6. 40. | i 


2. Debt againſi a Lembard, They were at iſſue, and venire fa- Br.Enqueſt, 9 
cias iſſued, and returned, &c. And at the day the jury did net ap- 0. OO 1 
pear, and the defendant prayed decem tales, half of denizens and pr. Trials, 100 
half of aliens, becauſe he is an alien born; and could not have pl. 125. cites { 
it, becauſe he did gt take venire facias half of the one and half of the * 

: X If the par- 
other at the fit. And Danby J. ſaid, that if he does not pray tie: art at 


medictatem linguz at the firit, he ſhall not have it after; and iſſue, and - 


ſaid, that there are divers precedents fo there. Br. Octo Tales, e ve" 1 
pl. 18. cites 3 . 4. 11. born, he 
may have | | 


pannel de medietate lirguæ if he prays it; and it ſeems that he ſhall not hawe it if be does not pray it, 
and fhew that he is an alin ; for the Court cannot thereof take conuſance, and yet the parties were at 1 
iſſue, and venire facias iſſued, and after a diſtringas, and the defendant came and prayed ſuperſedeas, 11 
inaſmuch as he was an alien, viz. a Lombard. And per Fineux, be ſhall not have it, becauſe he did not * ll! 
pray it at firſt, Put Tremail contra; and after he had the moiety of ſtrangers, according to the 1 
Natute; quod nota, notwichſtanding that he did not pray it at the werire facia:, and had a moiety of | | 
firangers. Br. Pannel, pl. 3. cites 21 H. 7. 32. Br. Trials, pl. 56. cites 21 H. 7. 24. S. C. lf 
Br. Denizer, pl. 4. cites S. C. >. C. cited D. 144. b. pl. 60. Paſch. 3 &4 P. & M. 100 
in Sherleis's caſe, | | | 
 Medietas lipguæ muft be prayed on award of the v erire facias, or it will not be allowed. Jenk. 216. 18 
pl. 58. cites D. cg. otherwite the ſherift has no pewer by the ven. fac. to make ſuch return or conu- | 
ſance, that there is alien in the caſe, Ibid. ——— Ibid. 239. pl. 20. | 
D. 144. b. pl. 61. in SkzrxLE1s's Casr, the reporter makes a quære, if the alien be plaintiff, and | 
emits the praying a medictas lin guæ, by means wwherecf a gereral wenire facias iſſues, and is returned, &c. Wii! 
if he by this has ſurceaſed bis time. And quæte, if the Court, ex officio, ought to award the ſpecial 1 
writ above, by reaſon of the ſtatutes, and non conſtat eis per recordum quod una pars eſt alienigera. itt 
Vor. XXI. = And : | 
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* 


made for the benefit, and in favorem alienigenarum, if they will accept it; but they are not com- 
peil ble to it. 

Serjeant Hawkins ſays, it ſeems to be ſettled that no alien, whether he be plaintifF or defendant, can 
take any advantage of the ſtatute, unleſs he prazs it in time; and that if he have neglected to pray it 
before the return of a common venire, he can neither except to ſuch venire, nor pray a tales or other 
e de medietate linguz. 2 Hawk. Pl. C. 420. cap. 43. ſ. 40. — But it is more proper for 

im to ſurmile it upon plea pleaded, and thereupon to pray it. 2 H. Hiſt. Pl. C. 272. cap. 36. 


Be Pannel, 3. Brooke ſays, note, that it is i! pleading to ſay per medietatem 
Cap. Iingus; for he thall not have them of his own language, but of 
For the ta- any manner of aliens, and fo it is put in uſe, Br. Denizen, pl. 4- 
tute is not ; 5 

454 e 1 H. 7. 32. : 

tatem linguz, but by the moiety of aliens. Quod nota; for it is falſely abridged in the Abridgment of 
the Statutes. Trials per Pais, 246. [212.] cites this faying of Brooke; but ſays, that under his 
favour he thinks it proper enough; for people are diſtinguiſhed by their language, and medictas linguæ 
is as much as to ſay, half Engliſh and Lalf of another tongue or country whatfuever. Sexzeant 
Hawkins ſays; note, that ſome of the precedents for the award of a venire of a jury of half denizens and 
half aliens, in purſuance of 28 Ed. 3. mention, that the aliens ſhall be of the ſame country whereof the 
party alleges bimſelf; and others direct generally, that one half of the jury ſhall be aliens, <vittout (pe- 
cifying any country in particular. And the Serjeant ſays, this form ſeems moſt agreeable to the farute, 
which peut of aliens in general, and ſecms to be corfirmed both by late practice and the greater number 
of authorities. 2 Hawk. Pl. C. 420. cap. 43. ſ. 42. 775 


[190 ] 4. If the defendant alen does not pray medietas linguæ, the pluiu- 
tf, to prevent delay, by challenge may at the diſtringas pray a ſlay, 
and that a new venire may be iſſued. D. 144. b. pl. 60. Paſch. 
3 & 4 P. & M. Sherley's caſe. 

5. To have this trial per medietatem linguz, he ought to in- 
form the Court of his being alien before the award of the venire 
facias. D. 357. b. pl. 45. Paſch. 19 Eliz. Symons v. Spinoſa. 

The record 6. In action for words, the defendant pleaded not guilty, and 


wa _ faid he was alien born, and frayed trial per medietatem lingue, 
Anus em- 

gena de cir- 0 i oh 1 
cumftanti- 5 aliens only appeared, and the plaintiff prayed a tales per 
bus per wic, medietnier limguæ, which was granted, and they found for the 


N plaintiff. After verdict for the plaintiff it was moved in arreſt 


nem (of the of judgment, that no tales is to be granted de circumſtantibus, 
plain) when the trial is per medietatem linguz, by the juſtices of niſi 
per mandat' . . 

jufticiar Prius; for the words of the act are in the plural number, 
ce novo ap- Viz. (the jury is like to remain for default of jurors;) and 
poht” cujus here it was by default only of one juror. Beſides the act 


1 n does not give authority to the juſtices to grant a tales in this 


pres” affla- caſe, becauſe in the former part of the act it is ſpoken of 
os ta franktenement of jurors, and of iſſues to be returned; where- 
mam Ratutj AS an alien has no franktenement, nor ſhall iſſues be returned 
in bujuſ= upon him. And further, the act ſays, that if there be any de- 
0 5 fault of jurors, others of the ſame county ſhall be returned, &c. 
& provift, Whereas an alien is not properly ſaid to be of any county. But 
qui quidem notwithſtanding it was 2djudged for the plaintiff, becauſe the ſta- 


2 tc tute was made for ſpeedy execution of juſtice, and ſhall be ex- 


awpoſrus, Pounded favourably to ſerve the intent and purpoſe of the makers. 
(vz.) Chri- 10 Rep. 104. a. in DExBAwD's CASE, cites Mich. 35 & 36 Eliz. 
= ren Julius Czſar's caſe, 

aliegigena exact venit, ac in juratam itiam ſi mul cum aliis juratoribus pred” prius impanellat' & jurat* 
zuratos ſuit. And theugh it was chiected, tht the tales ought to cnſue the nature of the principal 


pannciy 


And it feems chat no; for by the common law the trial was by Engliſh all, and the ſtatute were 


which was granted. And af the niſi privs 6 Engliſhmen and 


2 BH 
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pannel, and that this always is ad requiſitionem defendentis, whereas in this caſe the plaintiff prayed the 

tales, yet the plaintiff had judgment. Poph. 35. CAR v. CurTINE, [alias Cunsrxo,}] 
S. C. And per Cur. where in the ſtatute it is ſaid (ſuch perſons), it is thereby intended ſuch as the 
firſt, which ſh:1! be of aliens as well as Engliſh, where the cafe requires it. And aliens may be of the 
county or place where the nifi prius is to be taken; for though an alien cannot purchaſe a freehold, yet 
he may have a houſe for habitation, for the time he ſtays here. And per Gawdy, where the default 
was only of ſtrangers, the tales might have been awarded of aliens only; as where a trial is to be by 
inqueſt of 2 counties, and thoſe of one only appear, the tales ma, be of the other onlv,—Cro. E. 305. 
pl. 3. Mich. 35 & 36 Eliz. B. R. S. C. accordingly. 


0 3 8 *** ** 
ee, r e e ny 0 or es. 2 
e Tat 6 TEST "I yt 7 by) n. . 
* 1 * 
Cnc PO a n 6 


7. In action on the caſe a queſtion aroſe whether alien defend- 1 1 
ant (though in the declaration he is named mercatorem extraneum) 1 
muſt pray a medietas linguæ, or that it is at the peril of the plain- „ 
tiff denizen? Popham held, that the venire facias was not well 1 ; 
awarded, and returned de indigenis only. But Gawdy and Fen- 1 
ner J. held the contrary. Cro. E. 869. pl. 3. Hill. 44 Eliz. B. R. * 
Heyward v. Lipſon. 3 
8. If the defendant be an alien, on notice given by his attorney to E 
the plaintiff or his attorney, the plaintiff ought to enter it on the roll, 1 
to have a trial de medietate at his peril. But the Court refuſed FF 
to award it for the defendant, on his affidavit that he is an alien. 1 
Keb. 547. ph 49. Trin. 15 Car. 2. B. M Vangangel v- A 
Browning. | | [40 
9. In covenant after a verdict for the plaintiff, the defendant moved 9 
fer a new trial, ſuggeſting that he was an alien, and that the ſheriff b 
had returned 12 of the jury; but that there was not an alien among/t 14 
them, Et per Curiam, the defendant ſhall never have a trial * 
per medietatem linguæ without prayer; and if it is granted, and il ; 
the ſheriff returns none but denizens, the defendant cg ht to chal- | 91 
lenge them befere the trial ; and if the challenge is not allowed, then | 1 
to inſſt on a bill of exceptions + but the ſuggeſtion now made by this | #8 
defendant is againſt the record; and it is true, he may have an [ 191 ] 1 
action againſt the ſheriff for a falſe return. 3 Salk. 362. pl. 2. 1 
Anon. | 1 


(O. b) M/ Prius. In what Actions it lies. ce 1 
ö pl. i and a» Wit 
a 6 A Niſi prius lies in a writ of eftrepement at the fir? day. 
27 E. 3. 80. b.] 
2. In attaint, they were at the general e quod bonum & legale Niſi prius in 


{i 
= * wt - — - Statut, and 1 
c ecerunt ſucramentum, and the plaintiff prayed nifi prius, and had e ei | 


| it; for the party is ouſted of any eſſoign, that is to ſay, had his tiken by nif 1 

| petition at the day of the ifſue. Pere ; for it is new as it was ſaid privs. Br. | 

there. Br. Niſi Prius, pl. 12. cites 21 E. 3. 16, 1 ws Tons | 

. . Pl. 8 5 17. pl. 11. cites [it 

8 H. 4. 23. —— Br. Attaint, pl 26. cites S. C. The ſtatute of 5 E. 3. Cap. 16. gave a 1 
8 niſi prius in attaint; but this was before juſtices of one bench or the other, ſenk. 38. pl. 73. cites 
33 E. 3. : | 

Though the ſtatute of 14 E. 3. ſpeaks not of attaint, yer is an attaint within it; for the effect of 

that ordinance is, that in all caſes where a nifi prius is grantable, it thall be granted before juſtices of 1 

. aſſiſe. 2 Init. 424. | 108 


. 3. If judgment in aſſiſe be reverſed in B. R. by error, the party may | 
have a new aſjiſe in pais, or attachment in the ſame bank, and pro- | 
5 ceſs againſt the jury returnable there, and ſo he had; and when they 
1 are 


—— — ——— —ę——äü2— 
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are at iſſue, this ſhall be tried by niſ priut: quod nota, niſi prius in 
aſſiſe. Br. Niſi Prius, pl. 30. cites 31 Aſſ. 18. 22. 
4. Niſi prius was granted in a writ of right upon the miſe joined 
upon grand afiſe ; quod nota bene, Br. Niſi Prius, pl. 24. cites 
£2 3307-10. | 


EY 2 | 5 
ol. = Jo 4 1 
(P. b) Who ſhall bave it. 
in A I. II the Vg be plaintiff in an action, he ſhall t have any niſe 
Fe wag us, without a writ directed 10 the juftices for their w. 
the live, the prius, without a writ directed te the juftices for their war- 
def nat rant. 24 E. 3. 23. b.] | 

FRF 0e 7 [2. But the king Hall have a niſi prius if a writ be directed to 
"ys the juſtices to this effect, for their warrant. 24 E. 3. 23. b. 28. 
grand aſſiſe, adj udged.] 


and che &i»g | 
proved nf prius. Pole ſaid, this cannot be any more than upon grand aſiſe; but Wilby bid the at- 


torney cf the king proceed, for we have warrant to grant nifi prius in this caſe; and ſo he did 

Trinity next; quod nota. Br. Nin Prius, pl. 16. cites 24 E. 3. 23. Br. Droit de Re do, 

pl. 14. cites S. C. | 

Ss inf right of ward brought by the king, they were at iſſue upon the grand aſſiſe, and the king prayed 
nin orius, which was counterpleaded, and after came writ of the king to grant niſi prius, and thereupon a 

nifi prius was granted; quod nota. Br. Nift Prius, pl. 17. Cites 24 E. 3. 22. 


(Q.b) Againſt whom it ſhall be granted. 


8. P. unleſs ['x, A Niſi prius ſhall nat be granted where the king is party in 


by aſſent of 

ihe ihne. any manner. 25 E. 3. 39-] 

Br. Prerozative, pl. 108. cites 24 E. 3. 43.— Br. Niſi Prius, pl. 35. S. P. and fays the reaſon 
ſeems to be, that the nifi prius is by the ſtatute, and the King is not bound by ſtatute without expreſs 


words, ci:zzs F. N. B. 15. 
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* C2. In a pracipe quod reddat, if the tenant after aid of the king 
pleads to the inqueſ?, the plaintiff ſhall not have a niſi prius, becauſe 
the tenant has aid of the king, and ſo the king in a manner party, 
25 E. 3. 39. adjudged.) 

[3- Rot. Parliament. 43 E. 3. Number 20. The commons pray 
to have a niſi prius in caſes of indictments which concern the king of 
one party. | | | | 

[4. Anſwer, ſue to the chancellor or clerk of the privy ſeal, in 
caſe which does not touch crime, and he ſhall ſend to the juſtices 
to do it in caſe that it be reaſonable.) | 

5. All cauſes of the crown in B. R. muſt be tried at bar, if Mr. 
Attorney will not grant a warrant of nifi prius. And if Mr. 
Attorney will grant a niſi prius by ſurpriſe, and after will ſhew 
that to the Court, they will ſuperſede it. Reſolved per tot. 
Cur. 6 Mod. 247. Mich. 3 Ann. B. R. in caſe of the Queen v. 
Sir Jacob Banks. „ | 


r as 


Trial. 


(R. b) Niſi Prius, %% Proviſo. At what Time it 
ſhall be graxted. 


$7 FF the _ in a detinue and the garniſhee are at iſſue, and 

the plaintiff prays a niſi prius, and it is granted to him, 
yet the garniſhee at the ſame time may have a niſi prius with 
proviſo, becauſe he is plaintiff alſo. 19 H. 6. 46. b. adjudged. ] 


2. In quare impedit, it was agreed that no nr privs for the defend- 
ant with proviſo ll iſſue, though he be aftor in a quare impedit, 
rnleſs where laches or default is in the plaintiff ; quod nota. Br. 
Nif Prius, pl. 2. cites 33 H. 6. 13, 14. | 


(R. b. 2) Niſi Prius, with Proviſo. In what Caſes 


and how. 


I, WW HERE the plaintiff at the habeas corpora, kept the writ 
with him till the ſheriff had not time to ſerve it, and this by 
him was ſhewn to the Court, the Court ſaid that each of them 
ſhould have a writ with him, with proviſo that the ſheriff ſhould re- 
turn only one of them quod nota. And this was where the de- 
tendant prayed that he might have writ delivered to him. Br. 
Niſi Prius, pl. 13. cites 8 H. 6. 6. | 
2. In replevin, if the defendant avoavs, the avorwant may have 
venire facias or decem tales qwithout pro viſo, as well as the plaintiff ; 
for he is actor, and therefore the ſame law ſeems to be of niſi 
prius. Br. Niſi Prius, pl. 40. cites 16 H. 7. 14. 
3. The garniſbee ſhall not put in his writ if the plaintiff will put 
in his. Br. Niſi Prius, pl. 14. cites 19 H. 6. 47. 
4. In an information upon the ſtatute of 2, the parties were 
at iſſue, and the mater depended 4 terms untried after iſſue joined. 
The defendant prayed a niſi prius with proviſo, as the courſe is in 


For the gar- 
niſhee is 
plaintiff al ſo 
in this Caſe, 
Br, Nin 
Prius, pl. 14. 
cites 8. C. 


the Exchequer in ſuch cafe to ſend commiſſions into the country 


where the information is laid to try the ifſue joined in the ſaid 
court, and that at the ſuit of the defendant. But it was much 
doubted if the Court might prant ſuch nifi prius, becauſe the 
queen is in ſome fort a party to the ſuit. 2 Le. 110. pl. 144. 
Trin. 29 Eliz. C. B. Knevit v. Taylor. 

5. If iſſue be joined upon an indictment of perjury, and the 


[193 ] 


In cafe of 
ind ici ment 


party proſecutor will not try the iſſue, the party indicted may and ie 
try it by proviſo; per Cur. And this though it be in caſe of joined, the 


the king, Sid. 316. pl. 2. Hill. 18 & 19 Car. 2. B. R. 
Anon, | 


party cannot 
carry it 
down, and 


try it by proviſo; for it lies not againſt the king. Per Cur. Vent. 315. Trin. 29 Car. 2. B. R. 


6. B. was indicted at the quarter-ſefſions in Berks for an aſſault 2 248 


on C. in Mindſor-caſtle. The proſecutor removed the indictment 
P 3 1719 
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11 Mod 33. into B. R. by certiorari. They both made up the record, took out 


= brug proceſs, and niſi prius to try it at the next affiſes. The proſecutor not 
tut not to thinking fit to proceed, the defendant put in his record, and was ac- 
Sul. guitted. The plaintiff moved for a new trial, and had it; and in 
this caſe the Court held, that before the fatutes 5.& 6 V. 3. 
cap. 11. and 8 3 9 V. 3. cab. 33. a perſon indicted in any 
county might remove it by certiorari into B. R. without any 
recogmzance to try it, unleſs in London or Middleſex ; and by 
this means he was out of Court, & ſine die, and new proceſs was 
to be awarded, on which he might be outlawed unleſs he came 
in gratis, which was the cauſe of great delays, and of making 
theſe ſtatutes. That theſe ſtatutes provided for removals by defend- 
ants, but removals by proſecutors are nat within theſe acts, and that 
this removal being before the plea pleaded,” the defendant was 
out of court & fine die, but may come in gratis, or be brought 
in by proceſs ; and, in the laſt caſe, ſhall on pleading give ſecurity 
to try it. That in civil actions the defendant ſhall never carry 
down a cauſe by proviſo, till there be laches in the plaintiff, 
unleſs in ſuch cauſes where the defendant is in nature of a plaintiff, 
*S.P.2 asin * replevin, * prohibition, or quare impedit, which are to have 
8 return, conſultation, and writ to the biſhop. But there can be 
Jac. C. B. no trial by proviſo in the cauſe of the crown, becauſe there can be 
Anon. no laches. That, as in indictmenti of treaſon or felony, if the attorney- 
general will delay, B. R. may give the defendant leave to bring on 
the trial; fo in indictments of miſdemeanors, it ſhall not be allowed 
for the defendant to preceed (as in this caſe) by a ſurpriſe on the 
attorney-general, and without conſent or any default in the proſecutor. 
And a rule was made, that when an indictment is removed hither 
by the proſecutor, the defendant ſhall not carry it down to trial 
without leave of the Court on motion. 2 Salk. 652. pl. 32. 

Mich. 3 Ann, B. R. The Queen v. Sir Jacob Banks. 


(S. b) Niſi Prius. Certification of Verdidts. 


2 174. Cr. 1 F the jigſlices of niſi prius die before the day in Bank, yet the 
Tris per records ſhall be well received by the hands of the + clerł 
ny 59- of the aſſiſe without certiorari, or other form of entry but the an- 
> ro Cent form. D. 4, 5. Ma. 163. 55. Reſolved.] 

if oaly one of them die before the return, a certiorari may be awarded to the ſurvivor to certify the 
ver dict. 2 Inft. 424. 

T This is @ better way ther to award a certiorari for theſe verdicls ts the exicutors of the judges; for 
the clerk of aſſizes was a ſworn officer. Alſo the entry ſha!l be in the common form, poſtea ad quem 
diem venerunt partes & juſticiarii ad aſſiſas capiendas coram quibus, &c. hic miſerunt recordum ſuum. 
And againft this entry of record no a erment can be received that the judges were dead f before the de- 
livery of the poſtea; for this would be contrary to the record, By all the judges of England. 


Jenk. 216. pl. 59. 
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Jenk. 174. 2. Alſo in this caſe a certiorari may be directed to the executors or 


„ Record, ©@minifirators of the juſtices to certify the record. D. 4, 5. 


F. Ma. 163. 55.] 
r 


3. In 


Trial. 

3. In writ of error, it was ſaid by Hals J. for law, that if 
Juſtice of alſiſe takes aſſiſe, and after he is diſcharged, and after 1s 
made jujlice of. alſiſe again, he may record the record without writ ; for 
It is in vain to have a writ to certify it before himſelf. But per 
Gaſcoigne Ch. J. he ought to have writ to certify it; for he 
was once diſcharged. Br. Record, pl. 17. cites 8 H. 4. 4. 

4. Indiftment was brought in B. R. by juſlices of the peace in 
Oxford ; and after the ſame juſtices brought in there a record of the ac- 
quittal of the ſame party before them ; and the party came by proceſs, 
and pleaded this matter. Markham ſaid, this record comes in with- 
out warrant ; for we receive nothing of the juſtices of peace but that 
which 1s executory, &c. Wherefore vouch the record in the 
hands of the juſtices, &c. and you ſhall have writ to certify it, 
and ſo he did. Br. Corone, pl. 151. [I5 2. ] cites 8 E. 4. 18. 

5. Poſteas may be received by the hands of the clerk of 
aſſiſes, although his office is determined, for he was ſworn to exe- 
cute the ſaid office. Jenk. 216. pl. 59. 


(T. b) Niſi Prius. In what Caſes it ſhall act be 
granted for Collateral Reſpect. 


Pais, 58. 


[1. TI* any of the parties may be at any prejudice by it, it ſhall not Trials per 
be granted. | (66.) 


[2. As in attaint, if it appears that one of the petit jury is impri- 3 3 
ſened in Newgate, niſi prius-ſhall not be granted in ther county ; - 6 
for then he“ ſhall loſe his challenges, inaſmuch as he cannot be » p41. 630. 


there; yet it is there objected that he may make an attorney 
4 | : . Cites S. C. 
+44 E. 3. 2. b. 44 Aſſ. 20.] e 
prius is not grantable <vbere ene of the parties er jurors it impriſcned 3 fo that the juror cannot go to the 
country to attend, nor the parties to take care of his challenges and evidence. Such party or juror 
may be brought by habeas corpus to the bar at Weſtminſter, and there the iſſue ſhall be tried, it it fo 
ſeems reaſonable to the juſtices. At this day, by force of the ſtatute of 35 H. 8. c. 6. which gives 
tales de circumſiantibus ; the impriſonment of one ot the jurors thall not tay the niſi p:ius ; for there a 
tales de circumftantibus may be awa.ded, Jenk. 39. pl. 73. cites 12 H. 7. 10. 


3. F. N. B. 241. (A) ſays, it appeareth Mich. 32 H. 6. that nee 


it is in the juſtices diſcretion, whether they will grant niſi PIUS gs the 
or not; and by the like reaſon, the king, at his diſcretion, and by his ſeaſon why 
zorit directed to the juſtices, may rc//rain the ſame. And niſi prius eee oo 
- . . . e grantre 
ſhall not be granted where the king is party, without the king's 20. the 


e warrant, or the king's attorney's aſſent, notwithſtanding king's af- 
: ſent, ſeems 


e aforeſaid ſtatutes. 
| to be that 
the nif prius is by ſtatute, and the king is not bound by ſtatute unleſs by expreis words. 
tC 195] 


4. In appeal againſt 4, the one pleaded that no ſuch in rerum natura 2 _ 


as the one named, &c. and ſo to iſſue; and the deſendant prayed niſi ng cg. 
prius. I Cateſby ſaid, you ought not to have it; for it is by covin hearted in 
to abate our appeal, and to try this at their pleaſure in pais. And the fame 

: caſe of the 


the opinion of the Court was road that he u have niſi prius et appeal, that 
„ . | 
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the *ing is eaſe of the country ; and all the matter may be given in evidence. Br. 


in 4 manner 


e, ons Niſi Prius, pl. 19. cites 21 Hf. 7. 34. 
it is feund by werdift in replevin againſs the d fendant; therefore there is ſuch in rerum natura. And alſo 
he was indicted atter the appeal. And the opinion of the Court was, that niſi prius ſhall be granted 
for the jury may kate gif pris in ſpight of the parties for their eaſe, and theſe matters are gend evidence to 
the inguefs, Br. Niti Prius, pl. 19. cites 21 f. 7. 34. TH 

Segeant Hawkins ſays he does not find it denied, but that the Court may grant a niſi prius in appeal in 
the lame manner as in any other action. 2 Hawk. Pl. C. 411. cap. 42. ſ. 3. 


5. A niſi prius is grantable in a «vrit of right, where the miſe ts 
joined upon the great aſſiſe. But if the matter in queſtion magna 
indigeat examinatione, then the juſtices of Weſtminſter will not 
grant a niſi prius, but will try it at bar before themſelves. And 
it lies in the diſcretion of the juſtices to do what they think beſt in 
this caſe. Jenk. 38. pl. 73. 

Br. Nifi 6. The duke of Exeter being plaintiff in treſpaſs, a ni: prius was 
——_ pl33- prayed for the duke, and it was denied for that the duke was of great 
6.9. Lod Peter in that county, and if trial ſhould be had in that county, incon- 


Czxom- venience might thereupon follow, 2 Inſt. 424. 
WELL v. | 
the DVR E or ExzTEs, S. C. ſays the niſi prius was deferred by the juſtices, becauſe the duke was a 


great prince, and brought with him a great rout. Trials per Pais, 58. (65.) 


7. In a præcipe quod reddat, if the tenant after aid of the king 
plead; to the inqueſt, the plaintiſf thall not have a niſi prius, becauſe 
the tenant has aid of the king, and fo the king is in a manner 


party. Trials per Pais, 58. (66.) cites 25 E. 3. 39. 


(T. b. 2) Niſi Prius. Taken or granted, at what 


Time, and where. 


A. e 1. FF e is taken in B. R. in a county where the Bank fits, and 


—_— before it be determined the Bank is removed into another 
B. R. 2 > o o 
Se , and county, yet the aſſiſe ſhall not ceaſe or be diſcontinued, but proceed 


Ser the f i/ſue, which Hall be taken by niſi prius, notwithſtanding the fatute 
Court was cohich wills that afſiſe ſhall be taken in its county. Br. Niſi Prius, 


remoned to 4 
W:fminfter; pl. 29. cites 15 Af 5. and ſee 25 Aſſ. 5. 
and yet the | | 
Court proceeded and awward:d the aſſiſe, and tried the iſſue by niſi prius in Suffs/k, quod nota ; and after the 
party complained to the king that this is contrary to juſtice; and notwithſtanding this the firſt award 
ſtood in force, and the original not abated by the removal of B. R. quod nota. Br, Niſi Prius, pl. 21. 
cites 19 Aſſ. 4. But contra, 25 Aſſ. 5. 

If affiſe is brought in C. B. of land, &c. in the county of Middleſex, and pending the aſſiſe the Bank is 
removed, and they are at iſue, this ſhall be tried by nifi prius, and is out of the caſe of the ſtatute, Br. 
Nin Prius, pl. 31. cites 3 E. 4. 16. and F. N. B. 207. 


2. Attachment upon a prohibition; at the venire facias, niſi prius 
was granted at the fr} day, and the fatute wills that before the names 
of the jurors returned, niſi prius ſhall not be granted ; but it ſeems 
here that this was at the day of the return of the venire facias, and 
en well; for then the names of the jurors ſhall be of record. 

r. Niſi Prius, pl. 9. cites 3 I. 4. 3. 
1 2399.1 3. Venire 5 EA EAA: > R407 upon which the plaintiff 
Pais, co, frayed habeas corpora, and decem tales with niſi prius, and Os 
ED | nav 
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have it; for nfs prius ſhall not iſſue before that the names of the jury But if ba- 


be returned, but he may have habeas corpora and niſt prius if he will, rags e be 
2 returned, 


but not tales and niſi prius together. Br. Niſi Prius, pl. 1. cites . may have 
27 H. 6. 10. | diftreſs with 


niſi prius 
as well agai»ft thoſe in the tales as thoſe in the habeas corpora, quod nota ; for the firſt writ returned is a 
habeas corpora againſt the tales, quod nota, in both benches, Br. Nifi Prius, pl. 1. cites 27 H. 6. 10. 


4. If the ſheriff returns not a pannel of the jurors upon the 
venire facias, there ſhall be 2 nift prius upon the tales until a pan- 
nel be returned. Trials per Pais, 60. (68.) cites 27 H. 6. 10. and 
1H. $2. | 

5. Note that it was pleaded in arreſt of judgment where verdict 
evas found by niſi prius, inaſmuch as the day of the niſi prius was after 
the day of the return of the diſtreſs with niſi prius, viz. the niſi prius 
was after the fecond day, viz. after the firſt day and before the fourth 
day ; and by good advice the party was adjudged to ſue new venire 
facias ; quod nota. For it was faid that after the fin day the au- 
thority of the juſtices was ceaſed, and a ſheriff cannot ſerve the writ af= 
ter the fir/t day in pain to anſwer as a treſpaſſer. Br. Jours, pl. 7. 
cites 33 H. 6. 42. 1 


(C. b) Niſi Prius. What Things the Fuſlices of 
Niſi Prius may do. 


LI. HEY have not power to increaſe damages, but only to in- Trials per 
quire of that which ſhall be inquired by the inqueſt. 60 8 

C2 RO S. P. Br. 
Damages, 


pl. 47+ cites S. C. which was in treſpaſs of battery; and Gaſcoigne ſaid, that though the juſtices of 
niſi prius thought that damages ſhould be increaſed, yet we will aot «increaſe them for this, but the 
plaintiff halli have a day further that he may come before us in prrſon, or before any of us in the country 
to ſhew his maih:m, and by this means to be aided, and fo it was done. 


[2 They have not power to 'allow or diſallow a protection caſt Trials per 
| there, 17 E. 3. 22. b.) (% 
[ 3. But when the protection is caſt they may record the default S. Pp. Br. 


and the protection, and thereupon it ſhall be allowed in B. or diſſal- mo Prius, 
pl. cites 


lowed, and then ſhall be default. 17 E. 3. 22. b.] a” rt" 
The juſtices of niſi prius ot to ſurceaſe if the defendant caſts preteion, unleſs they will take the 
Jury de bine ge. Br. Niſi Prius, pl. 4. cites 35 Hf. 5. 58. But if they do take the inqueſt not- 
withitanding the protection, yet it is not void notwithſtanding they cannot allow or dilallow it. Br. 
Niſi Prius, pl. 25. cites 5 E. 4. 2. 
Judge of aſſiſe may receive and record a protection, and yet may proceed and try the cauſe, for if the 
protection lies not, or lies, and is not well caſt, the trial ſhail ſtand; but if it lies, and is well caſt, 
the trial ſhall go for nothing. Arg. quod Holt conceſſit. 12 Mod. 652. in caſe of Gree v. Rolle. 


[4. So if a protection be caſt at niſi prius by Me attorney of a party, 
the juſtices may record it that it was caſt by the attorney, by which 
the attorney ſhall be eſtopped after in Bank to ſave the default 
by impriſonment at the day of the nifi prius. 17 E. 3. 22.] 


[5. They have no power to allow a plea of excommunication in Tn per 
als, $53. 


the plaintiff. 18 E. 3. 58. (66.) 
12 Mod. 652. Arg. cites 8. C. ——Holt Ch. J. ſaid, that he was not ſatisfied with this caſe. 
12 Mod. 655. Hill. 13 W. 3. in caſe of Gree v. Roll. 60 _ 
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4 per [6. The juſtices may demand the jurors upon a pain at the niſi 

ais, 80. . 

(66.)— Prius. 17 E. 3. 23.] 

S. P. 2 Inft. 425. 

* per [7. The juſtices have power to amerce jurors at the niſi prius. 
als, 39. 


6 7 E. 3. 23. 9 
S. P. And alſo to punich them for miſdemeanors done in their preſence which are in deſpite of the king, 
and thereupon make proceſs. 2 Inſt. 425. - 


Trials per [8. So they may puniſh a treſpaſs done in their preſence which is 


(66) 59* indeſpite of the king, and make proceſs thereupon. 17 E. 3. 23.7] 


Cro.J- 261. g. In an ejefment the defendant may plead at the afſiſes before 


e e the juſtices of niſi prius, hat the plaintiff has entered into parcel 


v. Mooz, of the land mentioned in the declaration /ince the laſt continuance, 


8 ray and the juſtices of niſi prius may accept the plea. Mich. 8 Ja. in the 
the plea was Exchequer. SIR HH BrowN's caſe, between More AND Haw- 
receivable, KINS, by all the juſtices.] 

becauſe it is | 

matter in fact, and peremptory to him that pleads it; and though it was objected that thereby all trials 
may te ftaid, yet it was faid, that as a reieale or matter of bar may be pleaded and is receivable, ſo may 
this at the diſcretion of the juices, if they perceive any verity therein. Yelv. 180. S. C. and 
Lys, that Yelverton ]. reported to the Court that the juſtices of Serzeants-inn in Fleet - ſtreet were all of 
Opinion, that it is in the diſcretion of the juſtices of aſſiſe to accept ſuch plea, and that this ſtays the 
verdict ; but that it is otherwiſe of a protection, for though they allow a protection, yet the juſtices 
may take the verdict de bene eſſe; but he f.id that in 7 E. 3. in præcipe quod reddat a releaſe was 
pleaded at nifi privs, anc yet the jury was taken; but it is in the diſcretion of the juſtices to allow or 
gifallow it. And he allo reported it to be held by all the ſaid juſtices, that in this caſe the plaintiff 
could not have replied to this plea at the nifi prius, for the juſtices of affiſe have no power either to 
accept of a replication upon the plea nor to try it, but only to return it as parcel of the record upon the 
nift prius. —— Brownl. 145. S. C. in totidem verbis with Yelverton. — Built. 92. Moors ve 
Bzown, S. C. that the Court agreed that the authority of the juſtices of nifi prius is only to take the 
verdict of the jury, and no other plea. Lane, $1. go. S. C. 

Upon a pica put darrein continuance, ali that the judge of aſſiſe can do is to record the plea and 
bring it up, and then the other party may rep iy, take iſſue, or demur, and the matter ſhall be deter- 
mined above. Arg. quod Holt conceſſit. 12 Mod. 652. in caſe of Gree v. Roll. Ld. Ray m. 
Rep. 717. S. C. . 


See the note [ 10. But it is in the eleAion of the juſtices of nifi prius whether 
do ph. 9. they will allow ſuch plea or not ; for if they perceive that the plea 
is dilatory they may refuſe it, for it is in their diſcretion. In the 


ſaid cafe of Six HU BrowxE held by Tanficld.] 
Se it was C11, If 2 coparceners bring a real action, and the parties plead to 


e kee iſſue, and at niſi prius one demandant does not ſue, the juſtices of 


Jaintenants miſt prius may record the nonſuit. 28 Al. 2c.] | 
bring action, | ; 
and are at iſſue, and at the niſi prius ene makes default, the juſtices of nifi prius ſhall not give judgment 
that they all be ſevered, but ſpall ceaſe to take the inqueſt and record the default ; and others in a con- 
trary opinion, and this ſeems to be of ceaſing to take the jury; but it ſeems that they cannot take the 
Jury where the one of the demandants makes default. Br. Niſi Prius, pl. 8. cites 2 H. 4. 23. 

But judge of nifi prius could not recerd a nonſpit before the flatute of York, 12 E. 2. 4. 
12 Mod. 651. | 


PO vo 6 [ 12. But they can not ſever them by Judgment. 28 Aſſ. 10. ] 
printed, and that it ſhould be 20, according to pl. 11 and 13. &c. | | 


8. S. cited T[13. But they may tale the inqueſt fer the other demandant 
12 Md 28 Af. 20. Adjudged.] 


653, 654- | YE ; 
in caſe of Crce v. Avi, Br. Zi Prius, pl. 23. cites S. C. 


[14. S⸗ 


bod — 


to 
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[14. So if both parties had appeared till the inqugſi ſruamn, and at 
their coming back one had been non-ſuited, yet the juſtices may take the 
verdict. 28 Aſſ. 20.]- 


15. S a man brings ion againſt 2, and one tenant makes L 198 


: . . k he 1 3 ; f Br. Niß 
default at the niſi prius, yet the juſtices ſhall take the inqueſt . 
28 Afl. 20. ] Cites 8. 3-9 

per Fiſher. 


* 16. They have no power to all-w a reſceipt of feme in default of They may 
her baron. See tit. Reſceipt, (H) (L) pl. 12. & pl. 14. and cord 
the notes there, | | . 
| 2 Init, 425. 

17. In precipe quod reddat, the tenant. made default after default, 
and F. came and prayed to be received by reverſion, &c. The de- 
mandant counter-pleaded the reſceipt ; and fo to iſſue. And at the niſi 
prius the prayee pleaded entry of the demandant after the laſt con- 
tinuance ; and the demandant demurred becauſe he is not party till be 
be received ; by which the juſtices diſcharged the jury, and gave 
the parties day in Bank; and ſo fee that the juſtices of niſi prius 
have authority to record a new plea, and to diſcharge the jury, and to 
give day in Bank, Br. Niſi Prius, pl. 18. cites 37 H. 6. 2. 

18. Where the ſtatute of 14 H. 6. cap. 1. gives power to the In appeal 
juſtices of niſi prius to give judgment and execution in felony and treaſon _— 
before them, be the party acquitted or attointed, yet they ſhall not give the plaintiff 
judgment of damages in appeal before them of felany for the damages is non-ſuit- 
is out of the caſe of the ſtatute, by the opinion of the juſtices ; % % 79 


. . , : arraign the 
quzre inde. Br. Niſi Prius, pl. 27. cites 10 E. 4. 19. . Lins 
| upon the 


declaration, and adjudge damages, and inquire of the abettors ; per Fairfax J. Br. Niſi Prius, pl. 28. 
_ cites 22 E. 4. 19.— Serjeant Hawkins ſays, that conſtant experience has ruled it, that juſtices uf 
n ſi prius cannot givejudzment of damages in appeal. 2 Hawk. PI. C. 31. cap. 7. ſ. 18. S. P. 
though they may aſleſs damages, and inquire of the ſufficiency of the plaintiff to anſwer them. And 
yet if ſuch juſtices are aiſo juſtices of aſſiſe, and as ſuch have an appeal commenced before them, they 
may as juſtices of aſſiſe, upon the acquittal of the appeliee, not only inquire of damages, but alſo 
give judgment for them, both by the letter and meaning of the ſtatute 14 H. 6. 2 Hawk. Pl. C. 201. 
cap. 23. f. 141. NE ; 
Bui in appeal taken in B. R. if they are at iſſue, and ni/ prius is granted, and at the day the plaintiff 
is —__ the juſtices cannot arraign the d-frndant upon the declaration, as in B. R. for their power is 
only to take the verdict and record it. Br. Niſi Prius, pl. 28. cites 22 E. 4. 19. per Fairfax J. 


19. Cogrovit aflionem relicta verificatione may be entered by a Au it was 


judge of niſi prius. Arg. 12 Mod. 653. cites Co. Ent. 172. ee ud 


Tolt Ch. J. agreed this. 12 Mod. 655. J- not denied, 
| that if there 
be 2 defendants in treſpaſs, and they plead not guilty, and at the trial one of them relicta verificatione 
cognovit actionem, that the judge muſt record it, and proceed againſt the other. 12 Mod. 653. in 
caſe of Gree v. Rolle. | 


20. In cement againſt 2, a retraxit was entered as to one at niſi Ld. Raym. 
prius, and trial againſt the other, and held well per 2 J. againſt 8 


Holt Ch. J. and judgment affirmed in Dom. Proc. 12 Mod. 651. according- 
Hill. 13 W. 3. Gree v. Rolle. ly, and af- 


; firmed in 
Domo Procerum, 18 April 1702. 


21. Judge of niſi prius may do whatever is neceſſarily incident If a judge 
to the trial, as to take a * challenge to the array, or juror, witneſs, 
C, 


of niſi prius 
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allewa Kc. and it is by ſubſequent acts of parliament that they have 


3 power to give judgments in ſome particular caſes, as felony, treaſon, 
meds; for guare impedit. Arg. 12 Mod. 652. in caſe of Gree v. Rolle. 


if de allows 
it when it ought not to be, or vice verſa, and that appears on the poſtea, the trial ſhall go for not bing; 


but as to Things of neceſſity, he is to allow then, as of picas puis darrein continvance, as releaſe between 
gay of nifi prius and day in Bank; becauſe the defendant has no other time to plead it but at nift prius, 
for that the day of nifi prius and day in Bank, as to »ieading, are the ſame; and in ſuch caſe all he has 
to do is, to receive the plea, and return it up91 the polea, for the judges of courts above to judge of; per 
Holt Ch. J. 12 Mod. 654. in caſe of Gree v. Rolle. | Y 


+ * And he may rec:rd à demurrer to a chailenge. Arg. 12 Mod. 653. S. P. Ld. Raym, 
N Rep. 717. Arg. in So . i 0 | 
5 110 199 ] : 3 ; 
12 Mod. 22. The judge of niſi prius may receive a non-prof. at the a/iſes. 
_ Per 2 J. againſt Holt Ch. J. and athrmed in Dom. Proc. 
| 8. C.— 2 Salk. 456. pl. 6. Paſch. 4 Ann. B. R. Greeves v. Rolls. 
N This caſe | 


| ſeems miſ-dated; for Ld. Raym. Rep. 713, ſays it was affirmed in Domo Procerum, Saturday 
28 Apr. 1702. | 


*rw (U. b. 2) Juicer of Aſiſe and Niff Prins. Their 


wifey fore- 


| ſeen by Ed. Lower and Original. 

; 1. that N 

k when he de- : ; | 

1 fGigned no 1. JSI prius of tenements in W. and the record war to tale the 
further | niſi prius at the will of N. and there came the bailifs of W. 
POS id d ch hat mo i Il be taken of tenements in V. 
8 ſhewed charter, that no inqueſt ſhall be taken of tenements in M. 


patch buſfi- unleſt in I. and prayed that it be taken in W. Stout. J. ſaid, this 
neſs in their claim ought to have been made in Bank; for our record is to 
props. take it at N. and ſo they did; quod nota. Br. Niſi Prius, pl. 38, 
that the jury cites 29 Afl. 13. 


muſt te g 
brought up to the courts above, which would occzfion great expence, and great conflux of people to the 


| courts, and theiefore he conſtituted ike writs of niſi prius, that the matters of the law might be tried 
| in his own court, and the facts in the country; and therefore there was a perfect unitormity in the law, 
for the ſame juſtices itincrantes in vacation time; and henceforward, wizen they found that this an- 

ſwered the expectation, the juſtices in eyre were totally diſuſed. The manner of contriving it was 

f to direct the venire to return the jury at ſome day next term, unleſs the juftices prius tali die 
& loco vencrint; and thus the nifi prius was at firſt on the venire, and continued in that manner 
| from Ed. 1. to Ed. 3. For though: there were no iſſues returned on the venire to make them appear 
at nifi prius, yet it was fo much a greater difficuity on them to appear afierwards at Weſtminſter, 

which if they did not, the diſtringas iſſued, that it had its ettects to bring them in their proper coun- 

ties. The writ was contrived to c.mmand them to come into court, becauſe it would have been im- 

oper for the Court to have commanded them to come into any other place; fo that their apocarance 

before the juſtices of afiie is an excule for their non-appearance in Hank: but if they did not appear 

at the ailiſe, nor at Weſtminſter, there iſſued an habeas corpus and diftringas to bring them up. 


G. Hiſt of | be B. 59. 


P 


e 


: S P. Br. 2. The juſtices of uc have power to give judgment immediately 
Aſſiſc, pl. nnn 3 h tek Pg 77 , 
404. cies in their circuit, or to adjourn the parties ore them at Weſimin}ter, or | 
47 Aff. 1. upon array quz/hed io award proceſs to the coroners, and for default of | 17 
the coroners to the eſliors, & c. Br. Judges, pl. 4. cites 8 H. 6. 12. ju 
S. P. Br, 3. Contrary of juſtices niſi prius ; for they have no power but ſy 
Ae, fl. o take the verdift and adjudge the challenges, and to record that which 
—% Fm comes before themſelves, and to flay from taking the verdict, if protection 
thatjuſtices comes, & c. Dut nd to give judgment, nor to male proceſs ; quod 


of nin piius 1 3 . 
can only nota diveriiy, Br, Judges, pl 1 citcs 3 H. 6. 12. 
hear aud re- 4. If 


rd. 


Trial. 
4. If day of ni prius be meſne between the firſt day of the return 


of the ꝛurit of niſi prius, and the fourth day theresf, the juſtices cannot 
take the jury by the niſi prius; for ⁊bhen the firt day is paſt their 
power is pajt, as appears by the words of the writ z and if they take 
it after, it is error. Br. Niſi Prius, pl. 32. cites 33 H. 6. 45. 

5. At the common law aſſiſes were not taken but before juſtices 
in eyre (who ſat virtute brevis every ſeventh year. See Britton, 
fol. 1. and Bracton, lib. 5 & 11.) or in the Common Pleas, And 
this being a great moleſtation and trouble to the recognitors of 
aſſiſe, which writ for the moſt part was in uſe, for the eaſe of the 
country and expedition of juſtice, it was provided by mag. chart. 
c. 12. Quod recognitiones de nova diſſeiſina & de mort de anceſtor, non 
capiantur nift in furs * comitativus & hoc modo: nos, vel (fi extra regnum 
fuerimus ) cepitales juſiiciarit uoſiri miltent juſtitiarios nojfiros per unum- 
quemgue comitatum ſomel in anno, qui, Fc. capiant in comitatibus illis 
aſſiſas prediftas. And after was the ſtatute of + Weſt. 2. c. 30. 
made; and by this it is provided, ud aſſignentur dus jufticiarn jurati 
coram quibus, & non alits capiantur aſſiſa, Wc. ad plus [thrice] per 
annum. By which act juſtices of niſi prius were conſtituted of 
other pleas, as well of one bench as the other, coram quibus juſti- 
ciariis & ſecietate, ( viz. ] coram ducbus juſticiarits vel uno milite, Fc. 
And by the fame act the juſtices of niſi prius have power to give 
judgment, &c. in aſſiſes of darrein preſentment, and guare im- 


ped it, 


199 


*[ 200] 
+ Br. Ni 
Prius, pl. 37. 
— ſuſtices 
of aſſiſe 

a ſſigned for 
the count 
by force of 
the ſtatute 
of Weſt. 2. 
c. 30. bave 
no occafion 
to have a 


Special patent 


or ever 
K. he ge- 
neral com- 
miſſion 
ſerves. 
Jenk. 224. 

pl. 8382.— 
The autbe- 
rity of the 
Judge of 
niſi prius 
is not by 


the diſt:ingas, but by the commiſſion of affiſe; for it is the 13 E. 1. e. 30. which gives the trial 
by nifi prius; and by that Hatute the trial by nifi prius is given before the juſtices of aſſiſe, and at 
firit theſe trials by niſi prius were a'ways had and made upon the ven'ire facias ; and indeed the clauſe 
of nifi prius is by 12 E. 1. 20. ex,:efsly ordered to be inſerted in the venire facias, and trials 
by niſi prius continued to be upon the ven. fac. till 42 E. 3. 11. which requires that the names of 


Pe jurors be fir returned into gourc ; per Holt Ch. J. 
ock v. Parſons. 


And then came the ſtatute of + 21 Ed. 3. de finibur, c. 4. and 
provided, quod inguiſitianes © recognitiones capiantur tempore vaca- 
tions, generally coram aliquo jifticiario de utrogue Banco, coram quibus 
placitum deduct. fuerit aſſociat. fibi, Wc. And after by the ſtatute 
of || York, c. 3. it is provided, that in plea of land the niſi prius 
ſhall be taken before one of the juſtices where the plea, &c. 
And chap. 4. that no other pleas moved by attachment or diſtreſs 
ſhall be taken before any juſtice, either of the one bench or the 
other generally, be the plea before them or not, &c. 


2 Saike 454+ Paſch. 4 Ann. B. R. 


Bul- 


t Br. Niſi 
Prius, pl. 37. 
— Br. 
Niſi Prius, 
pl. 37 And 
yet that the 
inqueſt may 
alſo be 
taken in the 
Bank, if 
they come; 
and by the 
ſtatute of 


2 E. 3. 15. niſi prius may be granted in plea of land, as wel! at the prayer of the demandant as of the 


tenant, according to the form of the ſtatute of Yorks 


And by the ſtatute 14 Ed. 3. c. 15. Niſi prius may be taken 2 _ 
in any plea real or perſonal before two; ſo that the one be a ;, 125-37 
Juſtice of the one bench, or a chief ꝙ juſtice, or a ſerjcant ron, and 
ſworn. that bey 

may record 


nonſuit or defaults, and may give judgment in aſſiſe, darrein preſentment, er quare impedit. 


And by the ſtatute de fnibus, c. 13. ar ad afſiſas capien- 
das aſſignati deliberabunt gaolas in comttatibus illis five infra libertates 
f 8 quam 
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® Jenk.224. 
pi. Sz. 


{f 201 7 
+ By the 
atute of 

7 R. 2. 
cape 7 if 
th: farti:s 
will nat ſue 
wift prias in 
the Exche- 


4 5% the 
Jurors may 
fue out the 
#ifi print, 
&c. And 
fo by the fta- 
tute of 13 
Z. 3. the 
attorney of 
the king may 
tale rift 
Prius, if be 
be joined 
with a juſ- - 
tice or ſer- 
cant oy the 
equity, as it 
ſeems ; for 
he is a ſer- 
vant of the 
king ſworn, 
and a fer- 
jeant is ſer- 
viens legis. 
Br. Nifi 
Prius, pl. 


Trial. 
quam extra de priſenariis quibuſcungue. Vide le recitat. del ſtat. of 
28 Ed. 1. de appeliatts, which recites the flat. de felomia, &c. 
But not that felony includes treſpaſs in ancient time. See 
Stamf. 57. The ſtatute of 3 H. 3. c. 7. gives power to juſtices of 
aſſiſe to hear and determine treaſon, concerning falſe money. 
The ſtatute of * 14 H. 6. c. 1. provides, that juſtices of niſi prius 
have power, in all caſes of felony. and treaſon, to give their judg- 
ment, as well where the party is acquitted of the felony or treaſon 
as where ke 1s attaint, and to award execution, &c. And the ſtat. 
28 Ed. 1. de appellatis, gives power to juſtices of aſſiſe to try the 
appeals of approvers. And juſtices of aſſiſe, by the ſtat. 34 & 
35 H. 8. c. 14. may write to the clerk of the crown de Banco Regis, 
to certify the firſt conviction in their own name. But where 
Juſtices of one county or circuit write to other to certify the at- 
tainder of a principal, the belt form is in the name of the king. 
2 & 3 Ed. 6. c. 24. And by the ſtat. de articulis ſuper chartas, 
c. Io. and 4 Ad. 3. c. II. ond + 7 R. 2. juſtices of aſſiſe may hear 
and determine conſpiracies, falſe informations, and male-procurers 
of inqueits and juries to any plaint, without writ, and without delay; 
and of confederacies, and champerties, and maintainers, bearers, and 
alliances by bond, & c. And by the ſtat. of Northampton, 2 Ed. 3. 
c. 3. juſtices of aſhſe have + power to hear and determine the ſta- 
tute concerning armour ; alſo to puniſh the juſtices of peace, and 
others, who have not done their office in ſuch like caſes, &c. And 
juſtices of aſſiſe ought twice in the year to proclaim the ſtatute 
32 H. 8. and other ſtatutes againſt unlawful maintenance, cham- 
perty, imbracery, and unlawful retainers. And by the 3 H. 7. 
c. 1. juſtices of aſſiſe take bail of him who is acquit of murder 
within the year, to anſwer the appeal of the party, And by 
33 H. 8. juſtices of afife cauſe the ſtatute againſt unlawful 
games to be proclaimed in their circuit. And juſtices of aſſiſe 
make execution of the ſtatute 13 H. 4. c. 7. of riots made in their 
preſence, upon pain of tool. And by 2 H. 5. 8. commiſhon 
ſhall be awarded to inquire of the default of juſtices of aſſiſe, 
and of the peace; and by the ſtat. of Wee. 2. c. 37. and 2 Ed. 3. 
c 5. juſtices of aſſiſe ought to inquire of return or not return of ſhe- 
riffs. And juſtices of aſſiſe to inquire of all points of the ſtatute 
of 23 17. 6. c. 10. concerning ſherifts, under-ſheriffs, and their 
clerks, coroners, ſtewards of franchiſes, bailiffs of franchiſes, bailiſſs 
and guardians of priſons, for their extortion, and for delivering 
of them who are not bailable, and for detaining thoſe who 
ought to be bailed. 2 Mar. D. 99. juſtices of aſſiſe held plea in 
appeal of murder, by Weft. 2. and 3 H. 7. and of robbery by 
commiſſion of gaol delivery. And by 23 Ed. 3. c. juſtices 
of aſſiſe may inquire of default, &c. of puniſhment of vic- 
tuallers, &c. who ſell at unreaſonable prices. 12 Rep. 31, 32. 
the reſolutions of the 2 Chief Juſtices and 7 Juſtices, Trin. 5 Jac. 


47 mn Arcicrtly two of the judges of the courts of Weſtminſter went the circuits, and took aſſiſes, &c. 
and delivered gaols ; and becauſe frequently they could not give proper attendance in the country, power 
was given to judges of niſi prizs as aforeſaid. F. N. B. 177. At this day judges in their circuits 


bave 5 commiſſions ; itt, Of oyer and termiser. 2dly, Of the 
gthly, Of aſſiſes. 5thly, Of nifi prius. Jenk. 224. Pl. 32. 


peace. gdly, Of gaol delivery. 
6. By 


Trial, | = 
6. By 18 Elia. 18. Iſſie joined in the Chancery, King's Bench, 


Commun Pleas, or Exchequer, ny be tried by niſi prius in Weſtmin- 


ſter-hall. 

The ſheriff of Middleſex, or bb 2 Heieut deputy, 2 give al- 
tendance. 

The jurors and parties ſt bound by the trial. 

7. By 12 Geo. 1. 3I. the Chief Fuftices, or Ch. Baron, and in their 


abſence any other judge or baron in term, or within 8 days after, may 


* 4255 of miſt prius. 


heriffs, Sc. are to give „ Sc. as by 18 Eliz. ir 


= 

8. A judge of niſi prius hen trial of a writ of inquiry, is only 
an aſſiſtaut lo the ſheriff, and has no judicial power; and if the 
parties come to any agreement there, the way to make it effectual 
is to bring it to him to ſign, and after move above to have it made 


a rule of Court; per Holt Ch. J. 12 Mod. 610. Hill. 13 W. 3. 
B. R. Anon. N pu 


See Protece 


(U. b. 3) Pleaded at Niſi Prius. What may be. 58 
I, JN aſſiſe, per Tank. if verdict paſſes for the plaintiff, and the At the niũ 


prius, if 


defendant gets a releaſe before judgment, yet he cannot plead fn 8 
it; but if he be ouſted he ſhall have aſſiſe, ad quod non fuit reſpon- pages for the 


fam. Br. Continuances, pl. 42. cites 43 Aff. 19. plainiff, 


and be re- 
leaſes before the day in Bank, the defendant ſhall have audita querela. And from hence it ſeems that 
the defendant cannot plead it at the day in Bank, after the laſt continuance. Br. Continuances, pl. 35. 


Cites 36 H. 6. 24. 
* So in præcipe quad reddat at the niſi prius it prfſed fer the demandant, and be, meſre between this and 


the day in Bank, releaſ:d all bis right to the tenant, and got judgment, and entered, the tenant ſhall have 
aſtife ; for he had no day to plead his releaſe before. And fo note, that the day of return of the 
writ of nifi prius is no day to plead. Br. Continuances, pl. $5. cites 5 H. 7. 40. Br. Nis 


Prius, pl. 34+ cites S. C. 
But it ſeems, that at the day of nifi prius before the jury taken, the releaſe which is made betæveen the 


award of the writ of niſi prius, and the day of niſt prics, may be pleaded at the day of niſi priusz quod 


quzre, Br. Continuances, pl. 27. cites 21 H. 6. 10. 
And in dower, per Newton, if the plaintiff relcaſes to the defendant meſne between the award of 


the niſi prius, and the day of the nit prius, there, if the 7ury remains for default of jurors, the defendant 
may plead this releaſe at the day in Bank after the laſt continuance, though he does not offer it at the 
day of the nifi prius. Contra it ſeems, if ti e jury had been taken at the nifi prius. Br, Continuance, 


pl. 30. cites 22 H. 6. 1. Br. Continuance, pl. 77. cites S. C. 
*[ 202 J 


2. A man ſhall plead plea after the loft con'inuance at the day Br. Protec- 
of adjournment where the parties and jury appear at the fourth on - I 
day of the niſi prius in C. B. Br. Continuance, pl. 8. cites 
28 H. 6. 1. | 

3. At the day of the niſi prius, the defendant pleaded at one 
of the plaintiffs was dead at D. in the county of N. after the laſt 
continuance ; judgment of the writ, and the plea recorded, and 
the matter adjourned into Bank, Br. NiG Prius, pl. 3. cites 
34 H. 6. 45. 

4. In forcible entry they were at iſſue, and at the nifi prius in 

ais, the defendant pleaded that the one of the plaintiffs, viz. 
. 9. was excommunicated after the la/t continuance ; and ſhewed 


letters of the biſhop thercof. And it was admitted that he may 
h.ve 
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have this plea after the laſt continuance well; quod nota ; for the 
argument was upon another mattter. Br. Continuances, pl. 39. 
cites 36 H. 6. 17. | 

5. In pracipe quod reddat, the tenant made default after default, 
&c. and came J. N. and /a:d that the reverſian is to him, and prayed 
to be received , and the demandant traverſed the receipt upon which 
they were at iſſue, and at the niſi prius he who prayed to be received 
aid that the demandant had entered after the laſt continuance, and 
demanded judgment ſi actio. And no plea per tot. Cur, becauſe 
he is no party to plead this plea before that he was received in 
fact. But it was admitted clearly that ſuch plea may be pleaded 


at the niſi prius; and the Court recorded this plea, and diſcharged 


the inqueſt, and gave to the parties day in Bank. Quod nota. 
Br. Continuances, pl. 34. cites 37 H. 6. 2. 

6. It was admited that at the niſi prius the defendant may 
plead payment of part of the debt after the laſt continuance to the ꝛurit; 
and the juſtices hall record it, and diſcharge the inqueſt. Br. 
pl. 26. cites 5 E. 4. 1. 8. 

7. After inque/f taken by default the defendant came before judg- 
ment, and pleaded that he and the plaintiff put themſelves in arbitre- 
ment, ec. after the laſt continuance. And by the opinion of the 
Court he has no day in court to plead this plea; and it was ſaid 
that he ſhall plead no plea in ſuch caſe, but as amicus curiz ; but 

of matter apparent he ſhall be received. But in caſe of the king 
he ſhall have this for plea ; for he has no other remedy. But in 
the caſe between common perſons he ſhall have audita querela. 
Contra againſt the king; per Fineux. Br. Continuances, pl. 38. 
1 KH. J. 33. | | 


250] (X. b) Jurors. Iſſues. [In what Caſes they 22 


Fol. 631. | Iſues.] 


— | | 
A jury ap- [T. ] F a full jury appears, yet if any are challenged out by which the 
— + nh fury remains for default of jurors, the others who make 
ſome of the default ſhall loſe their iſſues. 4 H. 6. 7. P. 12 Ja. B. R.] 

jurors were | 


challenged and drawn, that there was not a full jury; and therefore the other jurors who did not appear, 


but made default, loft their iſſues for non- appearance. Roll. R. 13. pl. 17. Paſch. 12 Jac, B. R. 


Cofitlow's caſe. 


C2. If an iſſue be awarded to be tried by 2 counties, and a pannel 
is returned out of one county, and another pannel out of the 
other county, and none, or not ſo many as ought, come out of one 
county, but there appears a full inqueſt of the other county, but they 
cannot try it, becauſe it ought to be tried by both counties, by 
which the inqueſt remains for default; the jurors who make 
default from the county, whereof a full inqueſt appears, ſhall not 

_ Joſe iſſues, becauſe the inqueſt does not remain by their default. 
48 Afl. 5. But Quzre.] | 
S.P, And [g. In aſſiſe, if defendant makes default at the firſt day, upon whic 


1 the aſſiſe is awarded, and plaintiff commanded to make his Hs 
| an 
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aud the jurors make de fault, yet they ſhall not loſe iTues, but Ha- venire fa- 


beas corpora ſhall be awarded. 39 Aff. 17.] 0 _ Br. 


pl. 165. cites 11, Aff. 7. 


LA. If a full jury appears, and is fworn, od after one is drawn by S-P. per 


conſent, thoſe who do not appear ſhall not loſe their dues. P. ee 


12 Ja. B. R.; and Dod. 
Roll. R. _ 
Per Holt Ch. J. Comb. 250. in cale of 


pl. 16. Mich. 12 Jac. B. R. Coſſelow's ate 
Smart v. Williams, 


g. If enough jurors appear, ſo that 12 are feworn upon the iſſue, Contra 
the reſt which make default ball net loſe any 2 Br. Iflues —_— 


Ret. pl. 16. cites 4 H. 6. 7. | for default 


juror: 
there thoſe who app-ar ſhall have their appearance marked, and they ſhall ſave their iſſues; but chaſe 
who do not appear ſhall loſe their iſſues, Br. Iſſues Ret. pl. 16. cites 4 H. 6. 7. 


6. If the inque/t remains for default of jurors, and diſireſr with tales 
ar awarded, returnable, &c, there at the day, the who appeared 
 beftre hall not be demanded upon any pain, unleſs the party expreſsly 
Frays it, but only upon their iſſues, Br. Pain, pl. x0. cites 
4 H. 6. 7. 

7. A jury which appears, and after does not come, ſhall loſe iſſues, 
Br. Iſſues Ret. pl. 14. cites 4 E. 4. 37. 

8. When a jury is demanded, and 8 appear, and the reft not, by 
which they are to loſe their iſſues, and at the fame time the plaintiff 
it demanded, and is nonſuited, this ſhall ſave iſſues of the jurors; 
quod nota. Br. Iflues Ret. pl. 14. cites 4 E. 4. 37. Per Listleton. 

Where the principal jury do not appear Fa, at the niſi prius, 
the juſtices ſhall ſwear de circumſtantibus; and there thoſe who 
make default ſhall loſe their iflues, notwithſtanding that the jury 
be full, by reaſon of the circum/lantes added to the ſirſt jurors. 
Br. Iſſues Ret. pl. 16. cites 35 H. 8. 6. 


GK. b. 2) Iſſues lol. &c. How much. L 204 7 
1. 27 Ed. 1. FH E fheriff fhall levy no more iſſues than he has a 


J. 1. % 4 worrant for. 

2. 35 H. 8. 6. Upon every writ of habeas corpora, or diſtringas 
with a niſi prius, the ſheriff ſhall return ſues upon every perſon impan- 
relled at leaf 5 8. and upon a ſecond writ 108. and upon the third writ 
138. 4d. and upon every further writ double the iſſues laſt ſpecified, on 

in of 51. 

1 LEP that upon a reaſon:ble excuſe fer default of appearance of 
any juror, the juſtices, upon the oaths of 2 witneſſes, may diſcharge ſuch 
Juror. 

1 3. 27 Eliz. 6. Upon every firſt writ of habeas corpora, &c. the 

ſheriff ſhall return in iſſues upon every perſon impannelled ten ſhillings 
af leajt, and on the ſecond twenty ſhillings, and upon the third 
thirty ſhillings, and upon every further writ double the — laſt 


Specified, on pain of 51. upon OY leſs t Yu luer. 
Vol. XXI. 4 4 


— OE —_ — rb 1% — 
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(X. b. 3) Iſſues. Levied. How. And of what. 


8. 9 "Eo JF a man /:aſes his land for term of years, the ſheriff may return 
ton s Siic- 


dh, 9. the leſſor in iſſues, if he will, notwithſtanding the leaſe z per 
cap-g's Paſton. And per Cot. this is true, if he will pay them himſelf ; 
cites 7 H. 6. and fo fee that he cannot diſtrain the termor during the term, and 
6. Qs And . — > . . 

vt the he. by conſequence if the leflor after takes feme and dies, his feme 
riff might ſhall not have dower during the leaſe. Br. Iitues Ret. pl. 5. 
have re- 1 N 

turned tent * 7 H. 6. 5 

in iſſues, but he cannot diftrain the termor or leſſec during the term. 


Br. Iſqueʒ 2. It was demurred in law, if the ſheriff may diſtrain the bea/ls 
Retorned, of aftranger, found upon the land of him who has loſt iſſues in 
8. C. the king's court for non- appearance. Brooke ſays, it “ ſeems 


=. P. to him that he may; for the land z5 theregf charged. Br. Diſtreſs, 
Alton 8 . | 

Sheritf,330. Pl 40. cites 5 H. 7. 1. | 

cap. 91. But ſays, it ſeems the beaſts diftrained ought to be levant and couchant; and ſays, ſee Doct. 
& Stud. f. 15. a. F. N. B. 101. Br. Diſtreſs, 66. 5 H. 7. r. Moratur in Lege. 

A warrant iſſued out of the Exchequer to levy 41. for the queen, for iſſues loſt by J. D. Per 
Gawdy and Fenner J. the ſheriff may ant take the beafts of a ftranger in the land of him that has loſt 
the iffues to the queen. But per Popham Ch. J. by <vay of diſtreſi be may take the beaſts of a 
Nranger, if levant and couchant en the land of him that hath loit iſſues; Lut nat to ſell them, and ſo _ 
the ae Goldſb. 140. pl. 50. Hill. 43 Ez. Stafford v. Bateman. Cro E. 431. pl. 38. 
Mich. 37 & 38 Eliz. B. R. S. C. adjudged, that the ſale was not Jawful, though they might be diſ- 
trained for the queen's debt. ; | | 


3. Cefly que uſe ſhall be impannelled in a jury, and if he loſe 
iſſues, they are leviable of the /ands in the poſſeſſion of his feoffeer. 
Quod fuit conceſſum. But it was ſaid that it commenced by 
ſuiferance, for the advantage of the king, Kelw. 42. b. Paſch. 
17 Bb 7. 25 | 
N wo If one jointenant les iſſues, and the beaft of his companion come 
pan the land, thoſe beaſts ſhall nat be dliſtrained for thoſe iſſues 
for the beait of his companion were in by right, but the beafts 
of a ſtranger are there by tort. Dalton's Sheriff, 330. cap. 91. 
[205] _ 5: All the lands which a juror has at the time of a venire facias 
ſerved upon him, ſhall be liable to his iſſues for the advantage of 
the king. And if he has no land at the time of the venire facias 
ſerved, the ſheriff who returns him in iſſues, ſhall be charged to 
pay ſuch iſſues himſelf, And if ſuch return was by his predeceſ- 
for, the next ſherift thall have writ of deccit againſt his prede- 
ceſſor. Dalton's Sheriff, 330. cap. 91. | 
S.C. cited 6. If the lord of a manor lofe iſſues being ſummoned upon = 
by Har Cb. jury, proceſs ſhall iſſue out of the Exchequer to levy them pon 
J. in deli- the lands of the copyholders and leſſees for life and years, parcel of the 
vering my manor ; for the loſs of iſſues lies upon the land as inherent ſervitude 
opinion 
the Court. 


Hill. 10 w. Cur. agreed, and that it is the common practice of the Exchequer. 
3. — * See Prerogative (F.) pl. 3. | 


\ 


Ba1iTToX v. Colts 


by the law, into whoſefoever hands it comes. M. 12 Ja. B. per 


7. 4 


needs .,co.u. 


— 
28 
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7. A commoner*s cattle are not upon a ſpecial inguiſition liable to be 


taken upon a forfeiture of iſſues, by him that has paſture in the 
land; but otherwiſe upon a general inquifition, for the reaſons 


aforeſaid. Per Holt Ch. J. in delivering the opinion of the Court. 


Comb. 471. Hill. 10 W. 3. in B. R. in the caſe of Britton v. 


Cole, 


(X. b. 4) Iſſues. Lands liable, after Alienation or 
Death. 


1. IN error, it was ſaid that the heir in tail ſhall not be charged Ibid. W265 
with the iſſues laſt by his father in his life, nor thoſe iſſues ſhall 2 
not be levied upon the lands in tail; quzre inde, for the contrary lib. 1. 


ſeems to be law. Br. Iſſues Ret. pl. 15. cites 47 E. 3.8. Conn mas 


levied upon the poſſeſſion of the heir in tail, and ſays, that the caſe above ſeems not to be la. 


. Dalton's Sheriff, 330. cap. 91. cites ſame caſes. 


2. Where tenant for term of life is impannelled upon the jury S. P. Dal- 
and loſes iſſues and dies, the land ſhall be charged with thoſe iſſues, — omg 
and they ſhall be levied upon the poſſeſſion of him in reverſion. cap. 19.cites 


Br. Iſſues Ret. pl. 23. cites Doct. and Stud. hb. 1. — i 
38. Finch. 59. a. hs 


S. P. For when they are ferfeited the whole inheritance is charged with them, for 
which this reaſon is given, that it is a putlic ſervice charged on the fee: fimple, and therefore the land 
muſt be charged with the iſſues by whomſvever the default was. iz Mod. 177. Hill. 9 W. 3. 
Britton and Cole. Comb. 470. Hill. 10 W. 3. S. C. and S. P. by Holt Ch. J. -— Carth. 442. 
S. C. and S. P. by Holt, 5 Mod. 117. Mich. 7 W. 3. S. P. in 8. C. per Cur. 
1 Salk. 39 f. 8. P. in S. C. accordingly. Ld. Raym. Rep. 308. S. P. in S. C. cites Do, 
& Stud. lib. 1. cap. 22. FE 


3. If a man ſeiſed in jure uxoric is impannelled and loſes iſſues S. P. pa- 
and dies, the lands ſhall be charged with thoſe iffues, and they 22 


iff, a 
ſhall be levied upon the poſſeſſion of the feme. Br. Iſſues Ret. 23. bc... 


4. In debt, it was ſaid that if iſſues are returned upon an abbot, S. P. Dal- 
and after he is removed and made abbot of another houſe or bi/pop, g, on 
his ſucceſſor ſhall be charged of the iſſues. Br. Iſſues Ret. pl. 25. cap.g1. cites 
cites 22 H. 6. 4, | S. C. & 

Finch, 59. 


5. A juror was challenged for his franktenement. Yaxley fe hes | 
ſaid he had ſufficient fronktenement the day of the pannel made, and after dises f. C 
be aliened it. Per Vaviſor J. this is no matter; for ig is his own —Dalton's 
act, for the land ſhall be charged to the iſſues which he loſes; DING 
otherwiſe it is where a man /ei/ed in jure uxoris, or for term de auter 28 avg 
vie, and the feme or cęſty que vie dies, this is the act of God. But [C 206 ] 
Davers and Wood contra; for when he has land he will be in 
fear to be perjured, for his lands ſhall be waſted, which cannot 
be now. Br. Challenge, pl. 160. cites 12 H. 7. 4. 

6. But where a man is diftrained, and after he makes alienation, yet Br. Iſſues 
his land ſhall be charged of iſſues in the hands of the alienee, of jr = = 
the iſſues pending the proceſs. Br. Challenge, pl. 160. cites —Dalton's 


12 H. 7. 4. Per Davers and Wood. Sheriff, 330. 
Q 3 | | eap-91, cites 
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206 Trial. 


See (A. e) (Y, b) Jurors. Demand of the Jurors. [Upon a 
Pain. | 


S. P. But [I. IF a juror appears, yet if he makes default when he comes to 


e dee be ſauorn, he ſhall not be demanded upon a pain unleſs the 


upen his if. party prays it, 4 H. 6. 7. Curia.] | 

fues only. | 

Br. Jurors, pl. 15. cites 4 H. 6. 6. S. P. Br. Iſſues Ret. pl. 14. cites 4 E. 4. 37. Pr, 
Pain, pl. 6. cites 4 E. 4. 36. S. C. Br. Enqueſt, pl. 42. cites S. C. —— If a juror appears, and 
is adjourned upon pain, and makes default, in this caſe, becauſe he ſhall make fine to the value of his 
fand per annum, it ſhall be inquired by the others his companions of the jury; for in ſuch caſe the Court 
cannot know it. 8 Rep. 41. a. in Gz1E5LEY's Cale, and ſays, that with this accords 4 E. 4. 6. and 
9 H. 4. 5. and 20 All. 11. | 


Br. Jurors, [. If two pannels are returned out of taus franchiſes to try an 

pl. 26. cites + / þ hi — . 

50 E. 3. 42. Hue, and one pannel makes default by which the inqueſt remains 
S. C. That for default, &c. upon ſuggeſtion [that] the jurors who make default 

2 ede are in the vill, they may be demanded upon l pain. 30 Aft. 42. 
cis, 

ſoeriff returned a pannel ſert to him by bailiff of th? franchiſe, and they did net apprar. Birton ſaid they 
are in the vill, and prayed that they be demanded upon pain, which Thorp granted. And this contrary 
to law, as it 13 ſaid. | : 


3. In aſſiſe, the jury were demandable ; Perſey prayed, that 
they might be demanded upon pain, and ſo they were, and did not 
come ; and becauſe it was teſtified by others that they were in the 
vill, the pain was forfeited. Perſey ſaid, there are others enough in 
the vill auh were ſummoned, &c. and prayed that they be put in the 
pannel. Shard ſaid, you have loſt this hy reaſon that the others 
were demanded upon pain, which the king ſhall not loſe, and if 
this had not been you ſhould have had your prayer; and ſo it 
was done in another aſſiſe at the prayer of Fiſher. Br. Jurors, 
pl. 25. cites 30 E. 3. 3. | 


— -q (Z. b) Jurors. Amercement. 
P. Br. Pr. II PON a ateas corpus againſt the jurors, if they make default 
3 U they ſhall be amerced. 10 E. 4. 19. by Littleton. ] 


cites 10 E. 4. and 49 Hf. 6. 19. per Littleton. 


S. P. Br. [2. If a ver:re facias be ſerved after iſſue, and then the parol is put 

a ef _ fine die by deniſe of the king, and after a reſummons is ſued, and in 

etes 10 E. the fame writ he has a habeas corpus againit the jurors, if the 

4. nd 49 jurors make default at the return of it they ſhalt be amerced. 

eli b 5 1 

97 20 

ale 7. [3- But if at the day of the return the defendant be effeined, 

_ 46 though the jurors make default, yet the jurors ſhall not be amer- 

es 10 f. ced. 10 E. 4. 19. b.] 

4. and 49 : ; 

. 6. 49+ [4- If the jurors male default at the firſt day, at which day the 
| parties 


parties may be eſſ'ined, yet they ſhall not be amerced, as in 
an aſſiſe of darrein preſentment, juris utrum, and mortdanceſlor. 
1 E. 3-43. «] 

[5. [Se] upon a venire facias returned, if the jurors make default, 


yet they ſhall not be amerced, becauſe the parties may be effoined Fol. 632. 


at the firſt day; and ſo if they ought to appear, peradventure it p. 
would be to no purpoſe. 1 E. 3. 12.] | Amerce- 4 
a ment, pl. 68. cites 11 All. 7. | 4 
oY 


6. Juſtices itinerants may amerce a jury for default at the common 
ſummons. And this ſeems to be of thoſe who are generally ſum- 
moned to ſerve the ſeſhons, and make default. Br. Amercement, 

pl. 68. cites 11 Aff. 7. | 

7. When continuance is taken in Bank, the aſſiſe thall be demand- 
ed at the firſt day, and by default they ſhall be amerced. But in - 
pais by continuance, the aſſiſe ſhall not be demanded nor amerced ; 1 
per Stone. Br. Amercement, pl. 35. cites 12 Aff. 14. | 


8. Jurors in aſſiſe were amerced, becauſe they did nat tale the i 
view after precept of view ſent, Br. Amercement, pl. 59. cites | 
21 E. eO 16. ; | 


9. A juror was challenged upon his appearance, and tried in, and 
made default when he ſhould be faworn, and both parties would have 
challenged him, and were not ſuffered ; but it was inquired of the 

value of his land per ann. and fine thereof ſet for the contempt, 
Br. Jurors, pl. 18. cites 36 H. 6. 27. | 

10. Decem tales returned, and the plaintiff recovered, and manu- . 
captores juratorum returned, and the defendant brought writ of | 
error. Choke ſaid, the jury ſhall not be amerced upon the decem 
tales; therefore need not to return manucaptors no more than in | af 
venire facias, upon the habeas corpora they ſhall be amerced ; there- . 
fore there ſhall be manucaptores juratorum returned. Littleton, 1 
and Cumberford, Prothonotary, ſaid, they ſhall be amerced as well | = 
as in the habeas corpora, And per Choke, then ought manucap- i 
tors to be returned. Br. Amercement, pl. 30. cites 9 E. 4. 14. | 
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(A. e) Jurors. Demanded upon Pain. In what S«e(v.v | 
Caſes they ſhall be demanded upon a Pain. | 4 


inquire whether any of the other jurors ¶ were] within the vill 
ſince the return. 48 Afl. 5. 20 Aſſ. 11.] | 
(2. And if they find that they avere, they ſhall be demanded 
upon a pain, 48 All. 5. 1 | 
[3- And if they do not come, they ſhall be amerced. Br. Amerce- 


ment |, GC. 
20 Al. I 1.3 ; : cites ro C. 
that if a juror js in the vill, and is ſolemnly demanded, and does not come, he ſhall be amerced to the 
clear value of his land, per annum, over and above all charges and repriſals, &c. Ibid. pl. 55- 


Cites S. C.——» Br. Challenge, pl. 109. cites S. C. 


Lr. TE any of the jurors appear, the Court may charge them to 


4. If 10 jurors appear only, by which the inqueſt remains, and 
proceſs over with tales, there at the day the firſt who appeared ſhall 


Q 3 be 


2088 Crial. 


be demande upon a pain, if the party prays it, and otherwiſe not. 
Br. Inqueſt, pl. 58. cites 4 H. 6. 6, 7. 

5. In treſpaſs the parties were at iſſue, and at the diſiringas jurat. 
they appeared, and made points in the pannel as uſual, and the array 
war challenged and triert ſworn, &c. and the Court aroſe, and day 
given till the merrow, and ꝙ were demanded and appeared, and the 
10th who was pricked before did not appear, and the one party nor 
the other would not pray that the juror ſhould be demanded upon 
pain. And per Danby, the juror ſhould be demanded upon pain 
to make fine for the advantage of the king. Contra per Choke, 
and that they ſhall not be demanded upon pain, unleſs the party 
prays it, and ſhall loſe nothing but their iſſues z which Laken 
agreed. Br. Inqueſt, pl. 42. cites 4 E. 4. 36. 

6. If 8 afpear upen à jury, and others are in the vill there, and the 
party ſays that engugh are in the hall, and prays voire dire, thoſe who 
appeared ſhall be examined upon it, and the king ſhall have fine 
of thoſe which are in the hall, and do not appear, and yet they 
ſhall not be demanded upon pain nifi pars id petit, but ſhall loſe 
iſſues; per Laicon, & Littleton concordat with Choke and Laicon. 
Br. Enqueſt, pl. 42. cites 4 E. 4. 36. 


(A. c. 2) Exempted from ſerving on Furics. Who 
are. And Remedy, if returned. 


ns rl 1. W/m. 2. cap. E NACTS, That cd men above the age of * 70, 
rect prohi- 38. 13 Ed. 1. or + fich, or + diſeaſed at the time of the ſum- 
biden in * mon c, or net aweiling in the country, ſball not be put in juries of petit 
ef; an A 

therefore the Mer. 

party grieved may have his action againſt the ſheriff, without giving of any notice of the age, or any ſick. 


refs, or non commorancy ; and yet the uſe is to ſue out a writ grounded upon this act to the ſheriff, 


that de return them not. But without queſtion notice by word is gocd, if notice were requiſite; and 
this ſeems to de in affirmance of the common law. 2 Inſt. 447. 


A man of 72 years of age was denied by Rolle Ch. J. to be excuſed to ſerve, becauſe he was of 
an able body, and had his tenſes and underſtanding perfect. 2 L. P. R. 124. tit. Juiy and Jurors, 
cites Hill. 1651. B. S. Butler's cafe. : | 

7& 3 WW. z. cap. 32. ſ. 6. enats, That if the fheriff, his bail f or deputy, ſhall allow of any . 
eniftion to any perſon under the age of 70 years, ſuch Le Sc. ſhall forfeit the ſum F 20 J. 0 the party 
grieved, er ts whomyrever fha!! 2 fer the ſame in ary court of record at Wiſtmirſter. 

+ As if Le be fa or lifrous, or ftricken with any other continual fickneſs. It alfo extended 
to men that are Ilir, df, of no ſound memory, or ſo lame that they cannot well go gor ſtand ; and 
theſe ſhail take the benefit of this ſtatute, of what age ſcever they be. And this point is in affirmance 
of the common las; for theſe be good cauſes to remove a coroner. 2 Inft. 447» 


1 This muſt be intended ſo infirm as be is not able to ſerve ; and this is alſo in affirmance of the com- 
mcnlaw. 2 Iaſt. 447. 


2. R. E. brought writ of the Chancery and of the privy-ſeal, 
to be diſcharged of the jury and of aſfiſe, becauſe he was a baron 
and ought not to be ſworn of the jury in aſſiſe, nor recognizances, 
againſt his will. And it zv oppoſed if he holds by barony, and if he 
and his anceſtors had always held by barony, and came to the parlia- 
ment as barons, and he ſaid that he held by a part of a barony, and 
that he and his anceſtors had held ſo always; and after, by good 
advice, was diſcharged of all utterly. Br. Exemption, - pl. 3. 
cites 48 E. 3. 30. 

3. It 


Trial, 


3. It was agreed per Cur. that if a man who has charter of 
exemption, that he ſhall not be impannelled upon any jury, and 
ſhes it to the * ſheriff, and yet he returns him, that he ſhall have 
action upon the caſe againſt the ſheriff. Br. Actions ſur le Caſe, 


pl. 1. cites 18 H. 8. 5. 


4. If the ſheriff has returned any lord in juries or aſſiſes, then 
he ought to bring à writ to the juſtices, reciting that he is a 


peer of the realm, commanding. them 
thall be ſworn, and if he does not a 
F. N. B. 166. (E). 


to diſcharge him, otherwiſe he 
ppear he ſhall loſe jiſſues, &c. 


5. Clerks, who have lands or tenements by deſcent or purchaſe, 


may be put and ſworn in aſſiſes 


and inqueſts as well as lay- 


perſons, as appears by the Regiſter, and it ſeems that the law is 


ſuch. But if ſuch clerk be in the 


king's ſervice, he ſhall have a 


ſpecial writ to diſcharge him. And by a writ there it appears 
that a clerk ſhall be put and returned in pannels and juries, F he 
be net in the ſervice of the king, or other perſon for whom the king 


will write to the ſheriff that he do 


not impannel him, &c. But 


if the ſheriff do impannel and return ſuch clerks, they ought to 
appear; otherwife they ſhall loſe iſſues, and they have no remedy, 
if they have not ſuch writ as before. F. N. B. 166. (B). 


return ¶ the pannel be became a miniſter of the church ; and now at the day of the return he appeared, 


and prayed to be diſcharged, according to the privilege of thoſe of the miniſtry. 
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See (B. e. 2) 
pl. 4. ad fi- 
nem. — See 
(D. c) pl. 3. 
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Dalton's 
Sheriff, 312. 
cap. d. Ciics 
8. C. bot 
ſays, that 
this is now 
out of uſe. 
— 38. being 
a go»tle nan 
of tbe Mid - 
ale Temp e, 
Was rcturn- 
ed in an at- 
taint, ani 
before the 


But the Court would 


not allow of his prayer, becaule that ar the time of the pannel made, be wvas a layman ; wherefore he was 


ſworn one of the jury. 4 Leon, 190. pl. 300. 


6. The ſheriff ought not to return coroners, verderers, nor foreſiers, 


nor other officers of the foreſt. F. 


7. Tenants in ancient demeſne cannot be impannelled to appear 
at Weſtminſter, or elſewhere, in any other court, upon any inqueſt 


or trial of any cauſe. 4 Inſt. 269. 


Mich. 19 Eliz. C. B. Beccner's cate, 


N. B. 16 


cap. 58. 


They may 
have a writ 
againſt the 
ſheiif}, that 
he do not 


return them; and all the tenants may ſue the writ, and if the ſheriff do contrary to the writ, they ſhall 
have an attachment againſt him; and any of the tenants may ſue the writ in his owa name, if he will. 


F. N. B. 166. (F) 167. 


A juror ſurmiſed that he was a tenant in ancient demeſne, and had his charter in his hand, and 


prayed to be exempted from the jury, and diſcharged ; but the Court did not regard it, but cauled him 


to be ſworn. And Wyndham ſaid, that he might have his remedy againſt the theriff, And Netfon, 
Prothonctary, ſaid, if he had made default and loſt iflues, he might ſerv his charter in the Exchequer, 


upon the amercement effreated, and there he ſhould be diſcharged. 
Cro. E. 142. pl. 6. S. C. but the S. P. does not appear. 


C. B. Mills v. Snowballs. 
S. C. but not 8. P. 


8. Upon a petition from the governor and other gentlemen of 


the Ie of Wight to the king in council, ſuggeſting that the in- 


habitants of that iſland ought to be 


exempted from ſerving on juries, 


&c. in the county of Southampton, unleſs in matters concerning laiids, 


and things relating to the ſaid ifland, 


and this for the better defending 


the ſaid iſland, This matter was referred to Sir John Keyling 
Ch. J. and to call to his aſſiſtance Archer J. the judge of the laſt 
aſſiſe there, who certified, that they had called before them the 


clerk of the aſliſe for the county of Southampton, and others of 


great experience, who informed them, that in all former times 
ſheriffs have been choſen, and grand jurymen returned, of the in- 


habitants of the ſaid iſland; but that the judges had always been 


Q4 


carcful, 


Le. 207. pl. 287. Paſch. 31 Eliz. 


Ow. 4+» 


This was 
communi- 
cated to me 
as taken 
from a MS. 
of Ld. Ch. 


J. Reylings 
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eareful, upon extraoxdinary occaſions of danger from any foreign 
enemy, to excuſe e appearance of thoſe inhabitants, when their 
attendance was neceilary for the defence of the place. And they 
certified, that they conceived it would be a great inconvenience 
to the county gf Southampton, that the inhabitants of ſo large 
and rich a place as that iſland is, ſhould be totally exempted from 
thoſe duties which are incumbent on the inhabitants of that whole 
county, &c. And after this certificate they heard no more of 
the buſineſs. The calc of the Iſle of Wight. 

9. 4&5 V. & M. cap. 24. / 21. enacts, That no writ de 
non ponendis in aſſiſis & juratis Hall be granted, unleſs upon oath 
f that the ſuggeſtions are true. 

10. 6 V. 3. cap. 4. /. 3. enacts, That every perſon uſing and 
exerciſing the art of an apothecary in the city of Landon, or within 7 
miles thereaf, being free of the ſociety of apetheearies in the [aid city, and 
dub ſhall have been duly examined and appreved, & c. for fo long time 
as he hail exerciſe the ſuid myſtery, and us langer, ſhall be exempted from 
ſerving on any jury or ingugſt. Aud if any ſuch perſon ſhall be returned 
fa ferve in any jury, ſuch perſen, prodiccing a teſtimonial under the 
common ſeal of the corparation of ſuch his examination, approbation, 
and freadem, ſball be diſcharged. 

S. 4. Orher perſons exerciſing the ſaid art of an apethecary in any 
other parts of this kinga5m, Wales, or Berwick, and who have /erved 
as apprentices 7 years, according to the ſtatute of 5 Eliz. ſball kkewiſe be 
exem ted from ſerving on juries, for jo long time as they ſball uſe and 
exerciſe the faid art, unless ſuch perſons voluntarily confent to ſerve. 

11. By 7 Y 8 . 3. cap. 21. all ſeamen duly regiſtered are ex- 
embted ſrom ſerving on juries, 

12. 7 & 817. 3. cap. 34. / 6. enacts, That 20 Quaker, or re- 
prited Puaker, all ſerve on juries. | | 

13. 9 Ges. cap. 8. enacts, That -e ſeveral afs for exempting 
apsthecaries from pariſh and ward offices are made perpetual. 
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(B. c) Jurors, Exempt by Charter. In what Ac- 
lions they ſhall be diſcharged by the Charter. 


Br. Fzemp- [I. JF a man has a charter of exemption that he ſhall not be put 


27 9 pk Se in juratis, aſſiſus, feu recognitionibus aliquibus, yet in writ of 
accord'nly. Tight, upon trial of the grand aſſiſe, he ſhall not be exempted if 
— Trials pe: hie be impannelled; for he docs not come in, in this cafe, by ſuch 
Pais, 76- proceſs as they do in other caſes, but he is choſen by the oath of 


2 dee 4 knights, and now he js in a manner judge in this caſe. 
39 E. 3. 15. b. 3 
P:. Frermp- 2. If a man who has ſuch charter of cxemption be impannclled 


_ in an attaint, he ſhall not be exempted by the charter in this writ. 
accordingly. 39 E. 3.15. b.] 5 5 


— . Þ, 
]rials per Pais, 75. (37-) 
Trials xz _ [2. If a man, who has ſuch charter of exemption, be im- 


170 ; * rannelled pen a grand inqueſt upon a commiſſion ? cyer and tere 
Hog ; : os ; iner 3 


Trial. 


miner, to inquire of felonies; treaſons, conſpiracies, deceits, &c. 
he ſhall not be exempted by this charter, becauſe the charter has 
not this clauſe, licet tangat nos & heredes noſtros ; and this buſineſs 
concerns the king. 42 Ail. 5. adjudged.] 


Ss CC, Br. Oyer & Determiner, pl. 6. cites 5. Co 


LJ. 16 E. 1. Rot. Clauſarum Memb. 3. Breve de non ponendo 
Radulpho de M. Coronatore 77 ai & juratis quamdinu intendit 
officio ſur] | | | 

[5. Quietancia de communi ſummonilione ad communia placita in 
comitatu Wilts teſte Ed. &c. apud Weſtmonaſterium. 17 E. 1. 
Rotulo Clauſarum Memb. g. and there Memb. 1. the like de com- 
munibus ſummonitionibus in Eſſex. ] 

6. Marlb. cap. 14. 52 H. 3. enacts, That ſuch as have charters 
of exemption nat to be impannelled upon juries, ſhall, notwithſtanding 
their privilege, be ſworn upon great aſſiſes, perambulations, in deeds 
and writings of covenants, ( where they be named for witneſſes, ) and 
in attaints, and when their oaths are ſo requiſite, that without them 
juſtice cannot be adminiſtered. 


exemption in aſſiſis, juratis, & recognitionibus, as are mentioned in this ſtatute, ſhall not be allowed 
where the king is either ſole party, or where the ſuit is tam pro domino rege quam pro ſeig/e, without theſe 


or the like words, licet tangat nos. 2 Inſt, 130, 


7. If there be not ſufficient hundredors befides thoſe that have 
charters of exemption for trial of an iſſue in an action where- 
in an attaint lies, there charters ſhall be diſallowed ; becauſe 
' fine eis juſticia exhiberi non poteſt; and To in all other like caſes, 
2 Inſt. 129. 


(B. Ce. 4 Exemption by Charter. Allowed. In 
what Caſes. And How. 


1 JN debt they were at iſſue, and the jury appeared, and the 
ferjeant pleaded for the mayor and burgeſſes of Oxford a 
grant made by King E. 3. that he had granted to the mayor and 
burgeſſes of Oxford, that they ſhould not be ſworn with foreigners, nor 
foreigners with them, and that certain who were impannelled with 
the burgeſles were foreigners; judgment if, &c. And per tot. 
Cur. the burgeſſes who arc impannelled, when they are demanded 
to be faworn, may ſhew the charter, and ſhall plead it, but not the 
mayor and corporation, Quod nota. Br. Patents, pl. 19. cites 
4 H. 6. 6. 
2. He who has exemption al be ſworn in caſe of neceſſity. 
Quod nota. Br. Jurors, pl. 23. 


to a man exemption from juries ; but if there are not others ſufficient, it nat be allowed, 
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8. Cm Br. 


Exemption, 
pl. 11. cites 


>: — Br. 
Exception, 
pl. 4+ cites 
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This act is 
in aſirm- 
ance of the 
common 
law. 2 
Inft. 127. 
Such 
general 
charters of 


See (B. c 


Note, that 
the king 


may grant 


for the miſ- 


chief of failure of juſtice; and this by the ſtatute of Marlebridge, 14. [Which ſee at (B. c) pl. 6.] Br. 


Exemption, pl. 8. cites 12 E. 4. 17. 


There cannot be an exemption of perſons from being jurors, unleſs there are ſufficient jurors beſrdes the 
perſons exempted to make trials, Per tot. Cuz, Co. C, 260. pl. 3. Trin. 8 Car, B. R in caſe of 


"Trgdym mock v. Perryman, 


3. If 


— Trial. 


— 2 For 3. If the king grants an exemption 72 all the freeholders of ong 
—_—y county, and to all the citizens in a city, this is void. 2 Inſt, 1 29. 
there would be a failer of juſtice, Trials per Pais, 77. | 


Sid. 243. 4. Inditment for a riot at Canterbury being to be tried at bar, 


deere b. R. and a venire returned, the /heriff upon the diſtringat returned a grant 
Tux Kixs of King James, 7hat the citizens ſoould not be returned to ſerve on furies 


zei- ouf of the city, but only in caſes of treaſon. The Court doubted if 


e e ſuch privilege might come by the ſheriff's return, and thought it 
S. C. zc- could not; but that the party when he comes in, may excuſe him- 


cordingly, ſelf by it, according to 30 Aff. 1. and 18 H. 8. 5. And Jones, 


hat it : | 
oa e Who was counſel for the city, ſeemed afterwards to agree thereto. 


by all, that Lev. 159. Hill. 16 & 17 Car. 2, B, R. The King v. the City 


d uch of Canterbury. | | 
grant they | 
hall not be exempt from ſerving on juries in B. R. without an expreſs claaſe that they ſhall not ſerve 


ram ipfo rege; and that ſo it was adjudged in this court 4 Jac. in the caſe of ® this very city. And 
Twiſden doubted if the charter extends to this cafe ; for the charter is de omnibus feloniis, tranſ. 
greſionibus, &c. and ſays not where the king is party; and the king ſhall not be excluded without ex- 
preſs words, and the words above are ſatisfied by appeals of felony, and other treſpaſſes between parties. 
Had. 389. S. C. argued by the reporter; and ſays that in Paſch, 17 Car. 2. the Court held 
that this privilege did not come properly before them upon the ſheriff's return, but that the jurors be- 
ing freemen, ought to demand it ſeverally upon their appearance upon the diftringas. But the reporter 
ſays this ſeemed to him a hard caſe, that the Court ſhould be of opinion that the ſheriff might not re- 
turn the privilege, and yet that if he did make ſuch return, he might be liable to an action on the 
caſe, as was ſaid, and not denied by the Court. Ideo ſtude bene de hoc & de lege inde.—— But Sid. 2424. 
S. C. ſays the Court denied, that action on the caſe lies againſt the ſheriff for ſummoning perſons pri- 


vileged . See (A. c. 2) pl- 2. | 
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1 5 Jurors. Exempt by Charters. At what 
2999 Bund Time it ſhall be allowed. 


Trials per [I. Af niſi prius the bailiffs of a vill may ſhew a grant of the 

| king, that to try contrafts or covenants made within the will, 

S. C. the inqueſt ſball be all of denizens, without putting in any foreigners 

and this ſhall be allowed, and the foreigners ouſted. 29 Aſſ. 15. 
adjudged.) | | 

[2. If there be a grant 79 2 will by the king, that the burgeſſes of 

the vill ſhall not be impleaded of land in the will out of the vill, and 

that the affiſes ſhall be taken within the will, and the burgeſſes Lon not 

be put on inqueſts out of the will ; if a burgeſs be ſued out of the vill 

+ Trials per in afſiſe, and the tenant ſlips the advantage of the charter by taking 

Pais, 77- of a continuance, get the burgeſſes of the inqueſt ſhall have advantage 


87.) ci 
4.65 des ofthe charter. Contra, + 30 AM. 1. 


3. Note, per Billing J. graut made 79 A. B. that he ſhall not 
be ſworn in aſſiſe or jury, by King H. 6., & c. who is an uſurper 
of the crown, and king in poſſeſſion, and not of right, is good and 
allowable by the king in right, when he ſhall be regreſſed; which 
appears in the caſe of Bagot, Br. Exemption, pl. 4 cites 

. 

- 4. At the iſſue juror appeared by diſtringas, and faid that he 
was of Norwich, and that the king had granted to them that they 


ſhould not be put in inqueſts out of Norwich, and oat to be 
| diſcharged ; 


ko bet. A nd. | 8 


_—__ 8 Sw 


Trfal. 


diſcharged ; and the charter was ſhewn, and it was, that the king 
had incorporated them by name de civibus S communitate ; and after in 
the charter, conceſſimus civibus prædictis, quod non ponantur in juratis, 


Kc. omitting this avord communitate. And after it was enafed by 


parliament, that all grants made to the citizens and burgeſſes ſhall be 
good according to their contents. And by ſome, the ſecond grant of eu- 
emption from jury is void, becauſe it does not agree with the firſt 
vords of the corporation. But ſeveral agreed that it had been good 
if it had been vo9/unmus, quod ci ves ſhall not be ſtvorn, without concedi- 
mus. And if the grant be not ſuffieient, the act of parliament ſhall 
not aid it; for it is ſecundum eorum contenta, which, if the patent 
be not good, the act is not good; and that if the grant be good, 
every citizen may take thereof advantage particularly, and this 
notwithſtanding that he des not come af the fir} day, but at the day 
in which he ſhould be ſworn. And the ſame of pleading ancient 
demeſne or cinque ports, but contra of conuſance of pleas. Br. 
Corporations, pl. 65. cites 21 E. 4. 55, 56. 
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5. But if the juror of N. be ſworn, and after the ingueſt remains 


for default of jurors, there, at the other day, the juror of N. ſhall nat 
have advantage of the charter; for he was ſworn before. Br. 
Corporations, pl. 65. cites 21 E. 4. 55, 56. 

6. Note per Cur. where the citizens of N. have a charter that 
they ſhall not be impannelled in any jury extra civitat. ſuam, and one 
of them is impannelled, and appears in Bank, and pleads this mat- 
ter, this ſhall not be allowed nor tried till a full jury appear, neither 
in attaint nor in other action; for then it may be tried whether he 
be a citizen of the ſame vill, and not before. Br. Exemption, 
pl. 1. cites 18 H. 8. 5. 


(D. c) Jurors. Exempt by Charter. How to be 
allowed. Where without Writ. 


[Lt. JF a man be impannelled of an inqueſt, if he /zts forth to the 
Court a charter of exemption of the ſame king, in whoſe time 
he ſhews it, it ſhall be allowed without writ. 39 E. 3. 15, b. ] 
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8. P. Init. 
130. 


S. P. See 
the ſtat. 
Marlb. 14. 
— Br. Ex- 
emption, 


pl. 5. cites S. C. — Trials per Pais, 77. (87. ) cies 8. C. 


2. In attaint one of the grand jury fhewed letters patents of the 
king bearing date neſue betæueen the pannelling and this day, &c. that 
er, not be put in jury nor inqueſt, and prayed to be diſcharged. 

angford ſaid, he was impannelled before the date of the patent, 
therefore he ſhall be ſworn. Per Priſot, ſome of my companions. 
thought that he ſhould be diſcharged, and therefore it is beſt that 
both of you challenge him; and fo they did, wherefore he was 
drawn. Br. Exemption, pl. 2. cites 35 H. 6. 42. | 

3. If a man has a charter of exemption, and /hexws it to the ſheriff, 

et notwithſtanding he may return him; for the ſheriff is not to 

Judge of his charter, nor to allow or difallow thereof: but if he 

will have the effect of his charter, he mu/t ſue out a urit of ts 
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213 Crial. 
of his charter, and daiuer the writ to the ſheriff, and ſhew his charter 
to him and then if the ſheriff returns him, he may have his action 
upon his caſe againſt the ſheriff, and ſo muſt our old and other 
books be intended. 2 Inſt. 130. 


* 


(D. c. 2) Lifts of Perſons to ſerve on Juries returned, 
and exhibited. Hot. And how the Paunel is to 


be made. 
1.7 & 8W. 3. EN ACTS, That conflabler, Sc. at Michaelmas | 
„ yearly, ſball return perſons qualified to ſerve on 


juries to the ſeſhons; and that a copy of ſuch liſts ſhall be delivered to the 
feffions, and that the ſberi f ſhall return no other. | 

2. 3& 4 Ann. cap. 18. Direct: juſtices of peace, at the general 

quarter ſeſſions after Midſummer, to iſſue warrants to conſtables to make 

lifts of jurors, which lifts are to be returned at Michaelmas ſeſſions on 

pain of 101. for default of the. high-conflable, and 51. for the petit- 

cenfiable. Te 

p 3 Geo. 2. cap. 25. f. 1. enacts, That he perſons required by 

7 8. 3. cap. 32. and by a clauſe in 3 & 4 Ann. cap. 18. 79 

give in, or who are by this act to make up, liſts of the names of per- 

[ 214 ſons qualified 7s ſerve on juries, all (cn requeſt to any pariſh officer, 


who ſhall have in his cuſtody any cf the rates for the poor or land-tax) 
have liberty to inſpect ſuch rates, and take the names of ſuch perfins 
qualified dwelling <vithin their precinfts ; and ſball yearly, 20 days at 
leaft before Michaelmas, upon 2 Sundays, fix upon the door of the 
church within their precinds a lift of all ſuch perſons intended to be 
returned to the quarter fans; and leave a duplicate of fuch lift 
with a church-warden or overſeer of the poor ; and if any perſon 
not qualified fball find his name mentioned in ſuch liſt, and the 
perſon required to make ſuch lift ſhall refuſe to omit him, the juſtices at 
their quarter ſeſſions, on /atisfaftion from the cath of the party complain- 
ing, or other proof, ſhall order his name to be ftruck out. 

S. 2. If any perſon required to give in or make up any ſuch lift, ſhall 
wilfully omit any perſon whoſe name ought to be inferted, or inſert 
any who ought to be omitted, or hal take any reward for omitting 
or inſerting any perfon, he ſhall, fer every perſon ſo omitted or inſerted, 
forfeit 208. on conviftion before one juſtice of the county, Wc. where 

- ghe offender ſhall dwell, on the confeſſion of the offender, or proof 
by one witneſs on oath, one half to the informer, the other half to the poor 
of the pariſh, &c. for which the lift is returned; and if the penalty 

Pall not be paid within 5 days, it ſhall be levied by diſtreſs and 
ſale of gords, by warrant from one juſtice ; and the juſtices before whom 
ſuch perſon ſball be convicted, ſhall certify the ſame ta the next quarter 
ſeſſions, which ſhall direct the clerk of the peace to inſert or ftrike out the 
name. And duplicates of the liſts, when delivered at the ſeſſions, 
and entered by the clerk of the peace, ſhall during the ſeſſions, or within 
10 days 15 be tranſmitted by the clerk of the peace to the ſheriff, 


and tac fheriff Mall take care that the names be entered alphabeticall 
| wit 
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with their additions and places of abode ; and every clerk of the peace 
 neglefing his duty therein, ſhall forfeit 205. to ſuch perſon who ſhall 
proſecute for the ſame, 1i/l the partly be convicted upon an indiftment at 
the quarter ſeſſions. | 1 
5 S. 3. 1f any ſheriff or officer ſhall ſummon and return any perſons 
to ſerve on any jury before the juſtices of aſſiſe, niſi prius, or judges of 
the great ſeſſions in Wales, or of the ſeſſions for the county-palatine, 
whoſe name is not inſerted in the duplicates tran/mitted to him by the 
clerk of the peace; or if any clerk of the aſſiſe, judge's aſſociate, or other _ 
 efficer, ſhall record the appearance of any perſon /o ſummoned and - 
returned, who did not really appear, then any judge of aſſiſe, niſi P 
prius, &c. ſhall upon an examination in a ſummary away, ſet ſuch fines 
upon ſuch ſheriff, &c. for every perſon ſo ſummoned and returned, and 
for every perſon whoſe appearance ſball be ſo falſely recorded, as 
the ſaid judge fhall think meet, not exceeding 101. nor leſs 
than 40s. . 
S. 4. No perſons hall be returned as jurors at any afſiſes er niſi 4 Ces. 8. 
frius, &c. who have ſerved within one year before in the county of c W 
Rutland, or 4 years in the county of York, or within 2 years in any this clauſe 
other county, not being a county of a city or town ; and if any ſheriff re. not ex- 
ſhall wilfully tranſgreſs therein, any judge of afſiſe, Fc. is required, on SE f 
examination and proof of ſuch offence, in a ſummary way, to ſet a fine Middl:ſexs 
upon ſuch offender, not exceeding 51. | 3 "2m 
Hall be returned to ſerve as a juror at niſi prius in — who has been returned at niſi prius in the ſaid 


county in the 2 terms or vacations next Fs under ſuch penalty upon the ſheriff, Sc. as might baue 
been inflied for any offence againſt the fra clauje, 


S. 5. Every ſheriff, &c. ſhall regiſter the names of ſuch per/ons 
as ſhall be ſummoned, and ſerve as jurors at any afſiſes, Ec. alpha- 
betically, and the times of their ſervices ; and every perſon ſo ſummoned 
and ſerving ſhall, upon application to the ſheriff, Oc. have a certifi- 
cate, teſtifying his attendance, h the ſheriff, c. is to give 
without fee, and the book ſhall be tranſmitted by the ſheriff, Cc. ts his 
ſucceſſor. 

S. 6. No ſheriff or other perſon fhall take any reward to excuſe any C 215 J 
perſon from ſerving on juries, and no officer appointed to ſiummon ju | 
ries ſhall ſummon any perſon other than ſuch whoſe name is ſpe- 
cified in a mandate ſigned by the ſheriff, &c. And if any Serif 
or officer ſhall wilfully tranſgreſs in the ſaid caſes, any judge of aſſiſe, 

c. may, on examination and prof of ſuch offence, in a ſummary way, 

[et a fine on any perſon ſo offending, not exceeding 101. | 

S. 7. It ſhall be ſufficient for any conſtavles, lithing-men, or head- 
boroughs, after they have completed the 2 of their preciucte, accord- 
ing to 7 & 8 Will. 3. cap. 32. and 3 & 4 Ann. cap. 18. and this 
act, to ſubſcribe the ſame in the preſence If one juſtice for each county, 
Oc. and at the ſame time to atteſt the truth of ſuch liſts, upon cath, 
to the beſt of their knowledge or belief and the liſis ſhall ¶ being ſigned 

by the juſtices ) be delivered by the conflables, Qc. to the high-conſlables, 

who are to deliver in ſuch lifts to the quarter ſeſſions, atteſting, upon 
eath, the receipt of ſuch lifts from the conſtables, Sc. and that nz al- 
teration hath been made ſince their receipt thereof. 

S. 8. Every ſheriff, Sc. in E:g/and ſhall, upon the return of 


cVcry 


21 5 | Trial. 
4 every venire facias, Cunlſe in cauſes intended is be tried at bar, or 
= ewhere a ſpecial jury Hall be flruck by rule of court, annex a pannel 
| to the writ, containing the names, additions, and places of abode, 
of a competent number of jurors named in ſuch lifts, the names of 
the ſame perſens te be inſerted in the pannel, annexed to every venire 
facias for the trial of iſſues at the ſame afhſes ; which number of ju- 
rors 45 not be leſs than 48, nor more than 72, without direction 
; of the judges appointed to go the circuit, or one of them, by order under 
i their hands ; and the writs of habeas corpora, or diſtringas, ſubſe- 
= quent to ſuch venire, need not to have inſerted in the bodies of ſuch 
= eorits the names of the perſons contained in ſuch pannel; 5 it a 
1 be ſufficient to inſert in ſuch writs, corpora ſeparalium perſonarum 
| in pannells huic brevi annexo nominatarum, or words of like import ; 
. | and to annex to ſuch writs pannels containing the names returned in the 
3 parmel to the venire ; and for makin the ſaid returns and pannels, 
bi and annexing the ſaine, no other fees Aal be taken than what are now 
allowed. | "x | | 
S. 9. Every ſheriff or officer, to whom the return of juries in the 
* court of grand ſeſſions in any county of Wales ſhall belong, ſhall, at 
legſt 8 days before every grand ſeſſions, ſummon a competent number 
of perſons qualified, out of every hundred and commote within ſuch 
eaunty, ſo as ſuch number be not leſs than 10, or more than 15, 
evithout the direction of the judge of the grand ſefſtens by rule of court ; 
and the officer ſhall return a lift, containing the names of the perſons ſo 
ſummoned, the fir? court of the 2d day of every grand ſeſſions ; and the 
ſons ſo ſummoned, or a competent number of them, as the judges 
ſhall direct, and us other, ſhall be named in every pannel, 7s „ an- 
nexed to every venire, babeas corpora, and diſtringas, for the trial of 
i cauſes in ſuch grand ſeſions. 
b S. 10. Every ſheriff cr officer, to whom the return of the venire for 
the trial of cauſes before the juſtices of the Mons for the counties pa- 
[ latine of Cheſter, Lancaſter, or Durham, doth belong, ſhall, 14 days 
at leaft before the ſeſſions, ſummon a competent number of perſons qua- 
lified, fo as ſuch number be not leſs than 48, nor more than 72, 
evithout the direction of the judges ; and ſhall, 8 days at leaft before 
fuch ſeſſions, make a liſt of the perſons ſo ſummoned, and ſuch lifts ſhall 
be hung up in the ſheriff”s office ; and the perſons named in ſuch lifts, 
ö and no others, ſhall be ſummoned to ſerve on juries at the next ſeſſions ; 
and the ſheriff is to return ſuch lift on the firſt day of the ſeſſions ; and 
the perſons ſo ſummoned, or a competent number of them, as the 
judges ſhall direct, and no ther, {hall be named in every pannel, 
to be annexed to every venire, habeas corpora, and diſtringas in ſuch 
Mont. 
[ 216 ] 4 S. 11. The name of each perſon ſummoned and impannelled, with 
E his addition and place of abode, ſhall be written in diſtinQ pieces of 
parchment or paper of equal ſize, and ſhall be delivered to the mar- 
| fal of the judge, Sc. by the A c and ſball ly the direction 
g the marſhal, be rolled up all in the fame manner and put into a 
y or glaſs, and 2vhen a cauſe is brought to be tried, ſome indifferent 
perſon ſhall in the open court draw out 12 of the papers; 
, and if any of the perſons drawn ſhall nat appear, or be challenged 9 
a — | | | (41 
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' ſet afide, then a further number till 12 be drawn who hall appear, and 
the ſaid 12 perſons ſo firſt drawn and approved, their names being 1 
marked in the pannel, and they being ſworn, ſhall be the Jary to try the | | I 
cauſe, and the names of the perſons ſworn fhall be kept apart in ſome þ 
ether box, &c. till the jury have given in their verdict and the ſame is 
recorded, or till the jury be diſcharged, and then the ſame names ſhall be 
rolled up again and returned to their former box, c. and fo toties 

uoties. 

l S. 12. If a cauſe hall be brought on 10 be tried, before the jury 
in any other cauſe ball have brought in their verdict, or be di/- 
charged, the Court may order 12 of the reſidue to be drawn as before 
for trial of the cauſe, | 

S. 13. Every perſon whoſe name ſhall be drawn, and who ſhall 
not appear, being called 3 times, on oath made that ſuch perſon had 
been ſummoned, ſhall forfeit fer every default ( unleſs ſome reaſonable 
cauſe of abſence be proved by cath to the ſatisfation of the judge ) ſuch 
fine not exceeding 51. nor leſs than 40s. as the judge ſhall think 
reaſonable. | | Gs 

S. 21. This act ſhall be read once in every year, at the quarte# 
Nane ta be held for every county or place within England and Wales 
next after the 24th of Fune. 

This act is made perpetual by 6 Geo. 2. cap, 37. 


(E. c) Challenge to the Array. Who may take it. 


Cr. IN afffe, if the tenant anſwers by baily, the baily may challenge Br. Chal- 


the array. 20 Aſſ. 10. 15.] * 
cites 20 Aff, 10.— Balliff in aſſiſe may have all challenges to the array and polls as his maſter might; 
quod nota bene. Br. Challenge, pl. 159. cites 9 H. 7. 24. by 


2. After iſſue joined, She p/aintif tendered a challenge that the 
defendant was ccuſin to the ſheriff, and prayed a venire facias to the 
reroners. The defendant denied the challenge; and how the 
plaintiff might have an indifferent trial, the challenge being true, 
was the queſtion. And the juſtices faid the challenge lies not 

on the plaintiff's part; but if he miſtruſts the ſheriff, he m gay 
till the ſheriff is out of his office. Cro. E. 844. pl. 29. Trin. 43 Eliz. 
in Cam. Scacc. Greenvil v. Dennis. 


(E. e. 2) Challenge 7 the Hundred. What. 2171 


15 17 is an ancient law in plea of land if iſſue be taken between 
parties, that there ſhall be 4 jurors of the hundred in the 
ſame pannel. 19 H. 6. 48.) : 
(2. 7 H. 7. cap. 4. It is ſaid, that of long time it has been 
uſed in any iſſue to be tried 2vithin the city of London to be admitted 
a good challenge, (nothing within the ward, ) ſo that no ifſue might | 
be tried in any ward unleſs there were 4 perſons having livelyhood pom hmm, 
to the value of 405, * a year, inhabiting within the [aid ward, for the * Fol. 634. 
| ward 
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ward is in nature of a hundred in other counties. And the fad 


challenge for the inconvenience o:/ed by the ſaid Ratute. | 
Br. Chal- [3. If an inqueſt comes de corpore comitatus, upon an ifſue of 
nr „ ſuch vill before alleged, there ſhall not be any challenge to the 


59+ cites SG 
.C.-— hundred, becauſe 0 Place is limited whence the country ſhould come, 

a Ade; but where the ſheriff pleaſe. 8 H. 9. 32. b.] | 

per Priſot, wie the iſſue is no ſuch wiſne, or no ſuch place, the pannel ſha!l be of the body of the county, 

and there it is no callenge to ſy that the juror bas nothing within the hundred. Br. Challenge, pl. $7. 

cites 37 H. 6. 11. ; | | 

” | 

Br. Chal- (4. In affie, if the Serif returns that there are not any ſufficient 

lenge, pi. jurors in the hundred but ſuch as are within the fee of the plaintiff, no 

148. cites | a ; 

S. C.—— challenge ſhall be taken that there is not any hundredor in the 

Where «ze pannel. Aff. 1. adjudged. 

F the parties ; 45 Judg | ] 

is lord of the bundred tobere the iſſue ariſes, the panne! ſhall be of the bundred next adjacent, and of the 

 bedy of the county ; and there is no challenge for the hundred. Br. Challenge, pl. 87. cites 37 H. 6. 11. 


. p. Co. Litt. 157. a. that there needs no hundredor be returned at all. 


Trials per C5. If the ſheriff returns that there are no more of the hundred, he 
Eve ) 7 ſhall take of the hundred adjoining as many as ſhall be ſufficient. 
— 19 H. 6. 48.) 

Br. Chal. (6. If a challenge be that there is not any hundredor returned, 
lenge, pl. it may be averred to the Court that there is not any ſufficient in the 
__ , Hundred who it not within the fee of the plaintiff though it be not re- 
Fitzh. tic. turned by the ſheriff; and it may be tried by triers, and if it be 
Chavenze, found true, the array ſhall be affirmed. 45 Aſſ. 1. adjudged. 
„ Dubitatur, 3 H. 6. Challenge, 19.7 


— Trials per Pais, 127. (156, 157.) 


hog Lon C7. If the king be made party by aid prayer, and not ſufficient 
(r55.-) © hundredors appear nor are returned, yet the pannel ſhall not be 
| quaſhed, but a tales of the hundred ſhall be granted. 25 E. 3. 43.} 
Trials per [8. But it ſeems between common perſons upon ſuch challenge, 
4 —_ that there are not ſufficient hundredors, the pannel ſhall be gua/bed, 
| and it ſhall not be a challenge only to the polls. 25 E. 3. 43.3 
.] An information was upon the ſtatute of plurality of farms, 
that the defendant has 7 farms lying in 7 ſeveral wills in Eſſex, and 
that the wills were in 4 ſeveral hundreds. It was agreed in the Ex- 
chequer by the juſtices of the one bench and the other, that if 4 f 
the jurors have nothing within any of the 4 hundreds, nor dwell within 
any of them, this is ſutficient challenge for the hundred, D. 61. b. 
pl. 32. Paſch. 38 H. Anon. 5 | 
[ 218 } | : | | 
e (E. e. 3) Tw many Perſons are ſufficient Hun- 
(E. c. 4) pl. yy aredors. 
13125. | | 
By 4 C1] [o. THERE ought to be 4 hundredors at legt, 7 H. 4. 46. 
5 . 
re os, [2] [10. Four hundredors are /ifficient, 21 E. 4. 59. b. 
44 7 H. 4. 46. pl. 7. | 
there ought to be 4 of the hundred (where the cauſe of action ariſes) returred ſor the e 


© 
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* [3] CLI. But 48 E. 3. 30. there ought to be 6, or 5 at leaft. 
48 Aſſ. 5.] 

[4] LIT 2. In attaint, where there are 24 jurors, yet if there 
are 4 of the hundred, it is ſufficient. 7 H. 4. 46. pl. 7.] 


7 H. 4. 47. 
Co. Litt. 157. a. 


[5.] If the cauſe of action ariſe in divers hundreds, yet the number 
ſhall ſuffice as if it had come out of one, and not ſeveral hundred- 
ors out of each hundred. Co. Litt. 157. a. | 


* 


(E. c. 4) From what Place: 


[1] [13. JF an inqueſt comes out of 2 counties to try an iſſue, 
though they come by 2 venire facias's, yet 2 hun- 
dredors of the one, and 2 from the other, are ſufficient. 11 H. 4. 63. 
Curia.] | 
[2] (14. In annuity againſt a parſon, if the iſſue be upon the pre- 
ſeription, the church being in one hundred, and the ſeiſin in another, and 
the venue comes 2 beth, if the jurors have ſufficiency of frank- 
tenement in the one hundred and the other, it is ſufficient. 
20 H. 6. 23. b.)] | 


218 


Br. Chal- 


lenge, pl. 
41. cites 


In attaint, although the jurors are double, yet the hundredors are not double. 


Br. Chal- 
lenge, pl. 46. 
cites S. C. 


If the juror 
has in the 
one hun- 
dred or in 
the other, it 
ſuffices ; and 
ſo it ſeems 


that the viſne was of the one hundred and the other. (But this does not appear by the book) by which 


the juror was ſworn. Br. Challenge, pl. 11. cites S. C. 


[3] LIS. By the fatute of 27 El. cap. 6. it is ordained, that upon 
the trial of any iſſue joined in any perſonal action, no challenge for 
the hundred ſhall be admitted, if 2 ſufficient hundredors appear upon the 


trial of ſuch iſſues.) 


(E. c. 5) Challenge to the Hundred. I what 
Caſes, and the ſeveral Sorts. 


1. A Jury being ready at the bar in B. R. the array was chal- 

lenged for want of hundredors. 'To which it was an- 
ſwered, that the jury by rule of Court was returned by the ſecondary, 
and that the hundredors were flruck out by conſent. But the Court 
held it a good challenge notwithſtanding the conſent. Sty. 233- 
Mich. 1650. (or 1649.) B. R. Anon. 

2. It is againſt the common courſe to take a challenge for want of 
hundredors, when the trial is at the bar upon a jury returned at the 
denomination of an officer of the Court, where there are but 24 left 
by the parties themſelves; per Hale Ch. Baron. Hard. 228. 
Pl. 2. Trin. 14, Car. 2. in Scacc. in caſe of the Attorney General 
v. Pickering. 


See (E. e. 3). 


C219] 


But an in- 
formation of 
forgery bes 
ing to be 
tried at bar, 
it was moved 
that the de- 
fendant 
might not 
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challenge for want of hundredors. Sed non allocatur; for per Cur. though the plaintiff may be deprived, 
becauſe he brings it to be tried at the bar, yet the defendant may not, though each party by rule ſtrike out 
12 of the 48 returned ; and ſo the defendant, by ſtriking out hundredors, may prevent the trial; yet it 
being a privilege allowed by law, the Court cannot deprive him of challenge. And it was denied, 
3 Keb. 740. pl. 1. Paſch. 29 Car. 2. B. R. The King v. Kiffin.— See pl. 4. 

R 3. There 


Vol. XXI. 
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3. There were 2 /orts of challenges for default of hundreders, the 
one to the array, where the ſheriff returned none of the hundred; 
the other zo the polls, where none of the hundred appear. But if 
this challenge be taken to the polls, it muſt be taken preſently, 
and the ſpecial cauſe aſſigned, viz. want of freehold there. Per 
Hale Ch. Baron. Hard. 228. pl. 2. Trin. 14 Car. 2. in 
SCACC. | | 
$ Mod.245- 4. In an information in the nature of a quo warranto againſt 
* the defendant for acting as mayor of Tiverton, the defendant 
S. C. ac- entered into the common rule by conſent, for the maſter to flrike the 
cordinglyz fury, who accordingly ſtruck 48. The defendant ſtruck out 12 
== I ogg of theſe, and the proſecutor ſtruck off 12 more, and the ſheriff 
cited the returned the remaining 24, as the jury to try the cauſe; but the 
caſe of THE defendant having artfully fruck out all the hundredors named by the 
= out = maſter, and at the afſiſes challenged the array for want of hundredors, 
2 by the name the Court held that the challenge was good, but that the rule 


14 of the King being made by the defendant's conſent, this challenge was a con- 


3 tempt of the Court; and granted an attachment againſt the defend- 


Car.2.which ant for the fame. Trials per Pais, 158. 7th edition, cites Trin. 
ſee in the 10 Geo. B. R. The King v. Burridge. 


note to pl. 2. 


(F. e) Challenge to the Hundred. What ſhall be 


Fol. 635. 


1 
Pr ˙à w · — 


x Rug ſaid a good Challenge to the Hundred. 
See(F.c.3). Who is a | ſufficient] Hundredor. 
U Trials per [I. FF the juror has ſufficient land in the hundred, though he is not 
1 — nga commorant in the hundred, yet he is a ſufficient hundredor. 
. * it 9 H. 6. 66. | 
#3 is t 
hole he cuntts is another county. 


L 220] 2. His challenge for the hundred is not ſimpliciter, but ſecundum 
guid ; for though it be found that he has nothing in the hundred, 
yet ſhall he not be drawn, but remain præter H. that is, beſides 
the hundred; and albeit he dwells, or have lain in the hundred, 
yet muſt he have ſufficient freehold. Co. Litt. 157. a. 

3. If he dwell or have afets within the let, rape, franchiſe, or 
vill where the venue is, he is a ſufficient hundredor. Trials per 

þ Pais, 128. (157.) | 

4 4. If he has aſſets in rent, common of any ſort, market, fair, piſ- 

: cary, toll-paſſage, leet, office of bailiwick, &c. he is a ſufficient hun- 

dredor; otherwiſe of an adyowſon, &c. Trials per Pais, 128, 


(157-) 


_ 
Rr 
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(F. c. 2) At what Time [he ſhall be faid an Hun- 
dredor}. 


[1] 2. D. it EL A Juror in the Exchequer, who was not hun- Trials per 
316. 3. dredor at the return of the venire faciac, but 4 175 * 

is become hundredor at the return of the difringas juratores, was 4 

challenged for the hundred, and the Court doubted whether it 

be ſufficient challenge. But by Harper and the clerks in Bank, it is 

not, becauſe the challenge is not entered in the præter tenſe, but 

in the preſent tenſe ; that is to ſay, nihil habet nec commoratur, 

&c. But Dier to the contrary, becauſe in the venire facias the 

iſſue is mentioned by the courſe of Bank, and the 3d part of the 

jury ought to have conuſance of the truth of the matter.) 

[2] [3-21 H. 6. 39. Adjudged, that it is not a good challenge Br. Chal- 
to ſay that a juror being at another time ſworn has now nothing in lenge, Bl:G5. 
the hundred, though he has aliened his land within the hundred, be- But 3 
cauſe when he was ſworn, it ſhall be intended that he had conu- is challenged 
ſance of the matter, and this conufance cannot by his alienation 2 
be deveſted out of his perſon. ) | 


franktene- 
ment, and 


the other ſays that at ancther time ſworn, there it is a good plea to ſay that after this the juror bad fold 


bis land, or had nothing but in jure uxoris, and his feme is dead, or bad nothing but fer term de auter vie, 
, ad, 2 


and ceſty que vie is dead. The ſame law ſeems to be, to ſay, that be bad upon condition, and the feaffor 
bas entered, or that bis land is recovered from bim. | 


[3] LA. If a juror war an hundreder at the return of the venire Br. 1 K 
| enge, pi. 7. 


Faciac, he ſhall be ſworn as hundredor, though afterwards, before du . C. 


He is faworn, he aliens his land, or changes his commorancy ; for by If a bun- 


this his notice is not impaired. D. 15 El. 316. 3. by Dier. ter after 


be be re- 


I4 H. 7. 2. by Fineux.] turned, fell 
away bis land within that hundred, yet ſhall he not be challenged for the hundred; for that this notice 


remains. Otherwiſe, as hath been ſaid, for his inſuſficiency of trecho!d ; for his fear to offend, and to 
have lands waſted, &c. which is one of the reaſons of law, is taken away. Co. Litt. 157. a. 


[4 £5. Fat another time he had been ſworn, he cannot be chal- 
lenged for the hundred, 7thongh when he was faworn, 4 were fwworn 
before him, ſo that then he could not be challenged. 4 E. 4. 1.] 


F. c. 3) What ſball be ſaid the Hundred, £22 ] 


[1] [s. FF 2 juror has nothing within the hundred, yet it he has * Br. Chal- 


within the /eet, to which leet the hundred comes, it is 2 | wn 


ſufficient z for jurors ſhall not be compelled to come to the leet, 19 E. 4. 5. 


unleſs they thall be compelled to be ſworn together. * 19 E. 4. 5.b. * 1 Jour 


II H. 4. 2. b.] lenged for 


the hundred, and the triors ſay that he is not of the hundred; but ſay further, that there ae 5 bun- 
dreds, which come all to one court, and that he was within one of them, this is good; and the juror was 
ſworn, Br. Challenge, pl. 28. cites 2 H. 4. 6.8. P. Co. Litt. 157. 2» 
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Br. Chal. [2] C7. If he has lands within the hundred, and dwells in ano- 
lenge, t. ther hundred, he ſhall be ſworn. 21 E. 4. 74. b.] 


* Cites 
Br. Cha. [3] LS. S if he ſhall dwell within the hundred, and has no frank- 


* = tenement in the hundred, but has within the county in another hundred, 
S.C. and he ſhall be ſworn. 21 E. 4. 75.] . 


ſays that ſo | | ; 

the practice is at this day. Ibid. pl. 210. cites S. C.— His dwelling within the hundred is 
ſufficient, though he has no lands there; and this is the daily practice. Br. Challenge, pl. 10. cites 
9 H. 6. 66.—8. P. Co. Litt. 157. 2. | 


Br. Chal- [4] [9. If the iſſue be in plea of land, where the land lies in 3 or 
— 1 3 4 hundreds, if the juror has lands in any of the hundreds, or. ſhall dwell 


4 M. 1. in any of the hundreds, it ſuffices. 4 Ma. ſect. 480.] 


S : f 
by the Exchequer and both Benches, in the time of E. 6. and Trin. 4 M. 1. 


Br. Chal- [5] LI 0. If a juror be of another hundred adjoining. thereto, and 

— 2 beth hundreds are within a rape, and twice in a year all the hundredors 

le rape come together to a leet, to inguire, Sc. jet if cach hun- 

+ Fol. 636. dred has a leet by itſelf, and none of the hundredors + are ſworn with 

be others at this leet, or all together, but are {worn ſeverally, each by 
himſelf; and if a lord has return of writs of all the rape, yet he is 

not hundredor therein. 11 H. 4. 2. b.] | 

Br. Chal- [63 [II. If a man be of a rape, but does not come to the rape to be 

eng, ple favorn, together with thoſe of the rape, but is another hundred, where 

5. G. they have a diſtin leet, he is not hundredor of another hundred 
within the rape. 10 H. 6. 5. Adjudged.] 

1 Br. Cha. [7] [12- If he has nothing in the hundred, yet if there are divers 

tenge, pfl. hundreds which come all to one court, ( whereof this is one, as 

252. a is to be intended, ) he is within the hundred. 2 H. 4. 6. Adjudged. 

„ Tor 
all amounts 1 10 H. 6. 5•4 
to one hundred only. 


Br. Chal- [8] (13. If he Sos but half an acre of land within the hundred, 
lenge, pl. it is ſufficient. 16 E. 4. 8.] 


172. cites 

8. C. S. P. Co. Litt. 157. 2» 

Br. Chal- 9] [14- If the juror has any land in the hundred, it is not ma- 
—_— terial of how little value it is; for it ſhall not be inquired. 


9 H. 6. 66.] 

[10.] A juror was challenged for default of hundred; to which 
the plaintiff ſaid, that the juror, at the time of the array, inha- 
bited in the vill of W. which is, and time out of mind was 

[ 222 ] within the hundred of M. The defendant ſaid, that the vill of 
W. is exempted from the hundred of H. The challenge was not 
allowed. And Bromley Ch. J. ſaid, that fince it is confeſſed that 
W. once was within the hundred of M. and is exempt within time 
of memory, it muſt be ſhewn how, and by what means. D. 100. a. 
pl. 69. Trin. 1 Mar. Anon. | 

LI. ] In a ſecond deliverance challenge was taken for the hun- 

| dred, and it appeared that the hundred of Feverſham in Kent was 
vithin the lathe of Scray, and that there never had been any court - 
: "TY , 


_ 
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the hundred of Feverſham, but all the inhabitants of that hundred al- 
ways went to the court of the lathe of Scray, all the Juſtices held, 
that the challenge ought to be taken for the lathe, and not for the 
hundred, becauſe no court had been holden in the hundred. 
2 Leon. 109. pl. 141. Trin. 29 Eliz. B. R. Stainſby v. Hales. 


(F. c. 4) At wwhat Time [the Challenge is] 70 be 


taken. 


[1] [15. AE TER 4 jurors are ſworn, there cannot be a chal- Trials per 
lenge to any for the hundred, 4 H. 4. pl. 2. Ad- 4 a oe 
mitted. 7 H. 4. 46. pl. 7. * 19H. 6. 9.] Ln Cha. 


[2] [16. Afﬀer a challenge to the polls, there cannot be any chal- 
lenge to the hundred. P. 10 Ja. B. between WoopGRave Ax 
Monx agreed. ] | 

3. A-challenge that the place, &c. is in D. which ir within the 
hundred of K. and that all thoſe who are ſufficient within the hundred 
of K. are within the diſtreſs of the plaintiff, ought to be taken before 
the venire facias iſſues ; for if the venire facias iſſues returnable in 
another term, or at another day, there the plaintiff ſhall not have 
this matter at the day of the return, Quod nota. Br. Chal- 
lenge, pl. 187. cites 22 E. 4. 3. 

4. In egjefment for lands in Suſſex tried at bar, the defendant 
_ challenged the polls for default of hundredors, but did nat fbew 
it for cauſe till the pannel was peruſed ; and the plaintiff's counſel 
alleged that this cauſe of challenge ought to have been ſhewn 
upon taking the challenge to every of the polls, and not after- 
wards, And it was ſaid that this challenge lies not againſt the 
king. Sed non allocatur ; for it is a challenge at common law; 
and cites Keilway, 102. a. and the jury was thereupon diſcharged. 
Hard. 228. pl. 2. Trin. 14 Car. 2. Scacc. Attorney Gen. v. 
Pickering. 


(F. c. 5) Challenge 20 the Array. 


[I. re a good challenge, that the array is made and returned Trials per 


2 coroners only, where there are 4 in the county. on : 14 


+31 Af. 20. adjudged. ] + In ae, 


| the pannel 
was returned by four coroners, and it was challenged, becauſe one of the coroners vas of affinity with the 
1 plaintiff. Halde ſaid that two other of the coroners made the array, abſque hoc that this coroner in- 
termeddied ; and yet becauſe zvben it is returned in the names of the feur coreners, it ſhall be intended that 


all made the pannel, therefore it was quaſhed, and writ ſent to the 3 coroners, 10 that this coroner ſhould 


not intermeddle. Br. Challenge, pl. 137. (bis) cites S. C. | 
8 ä 28 1 223] 
[2. If the writ be directed to the fheriffs of London, it is a good Trials per 
challenge that the array is returned by one only. 31 All. 20.] 8 fave 
In an indebitatus aſſumpſit for 1001. the defendant challenged the array, for that the venire was di- 
rected to Sir Dudley North one of the ſheriffs of London, on a ſuggeſtion that the plaintiff was the 
- 1 | other 


r - 
, 8 a nn 


223 Trial. 


other ſheriff ; whereas it was alleged for the defendant that the office was but one intire thing, though 
exerciſeable by two; but the challenge was ſaved to them by allowing a bill of exceptions. 2 Show. 262. 
pl. 268. Hill. 34 & 35 Car. 2. B. R. Rich v. Player. Ibid. 286. pl. 233. Paſch. 35 Car. 2. 
B. R. S. C. argued, but adjornatur; but ſays that afterwards judgment was for the plaintiff. 


Trials per [3. It is a good challenge, that the array being returned by the 


4 . bailiff of a franc Biſe, he has returned people which are net within the 
Br. Chal- franchiſe. 32 Aſſ. 6. adjudged. ] 


lenge, pl. : 
138. cites S. C. If the bailif” of à liberty returns any cut of bis franchiſe, the array ſhall be 
quaſmed. Co. Litt. 156. a. h 


. 2 per [A. [45] if an array be to be returned of people 2ut f a fran- 
che, and of guildable, it is a good challenge that the bailiff 
(144) — N WB ö 
In erzorit Of the franchiſe has returned them; for the ſheriff ouglit to do it, 
waSagreed * 32 All. 6.] 
arguendo, : 
that where aſſiſe is brought in three wills, of bie h the ene is guildable, and the others franchiſe, that in 
this caſe the foeriff owght to make the array as to one will, and the bailiff of the franchiſe by a mandatum 
foal! me the reſt ; but if the ſheriff commands the bailiff to make the whole, which he does accord- 
ingly, this is error, if the party challenges it; but if the affiſe paſſes without challenge, writ of error 
does not lie, becauſe it is not matter apparent. Br. Pannel, pl. 1. cites 3 H. 4. 6. 
® Br. Challenge, pl. 138. cites S. C. 


Br. Chal. [5. It is a good challenge to the array, that ſome of the pannel 
— were returned by the bailiff of a franchiſe, where all the pannel is re- 
S. C. and farned as arrayed by the ſberiſf; for otherwiſe the parties ſhall loſe 
at an ar- their challenges to the array made by the bailiff. 17 AMl. 11. 
roy, Adjudged. 17 E. 3. 50.] | 


part, is ill | 
S. P. Br. Pannel, pl. 11. cites 11 Aſſ. 11. Trials per Pais, 114. (144. — But 


is foto. 


if the ſber F returns a jury within a liberty ; this is good, and the lord of the franchiſe is driven to his 


zemedy againſt him. Co, Litt. 155. b. S. P. Trials per Pais, 118. 
[6, 4 an array be quaſhed for malice betaueen the under her t who 

made the pannel, and the party, and thereupon the writ is directed 
to the coreners, and they return the ſame pannel, yet this matter 
ſhall not be any challenge. (For peradventure the coroners ſee 
that the jurors are indifferent.) 25 E. 3. 37. b. adjudged. ] 

Br. Chat- 7. Aſiſe of common in F. appurtenant to his franktenement in C. 

lenge, pl. 8. and becauſe F. was within the franchiſe of W. which had full return 

eres S. C. of 2xrits, and vg nr made the pannel of foreigners, the aſſiſe re- 
mained, and the ſheriff was commanded to ſend to the bailiff of the 
franchiſe, and now the ſheriff had ſerved the «writ all of foreigners, 
and of them was the afſiſe taken. The reaſon ſeems to be, inaſ- 
much as it is mixt between franchiſe and common law ; for theſe 
franchiſes cannot take conuſance if he ſhall have common in F. append- 
ant to his franktenement in C. or not. Quære. Br. Pannel, pl. 5. 
cites 11 Aſſ. 5. 

9. Where ba:/iff of fee or franchiſe returns a pannel to the ſheriff, 
and he puts in other names, and returns a pannel of himſ#lf, this ſhall 
not be ouſted at the prayer of the bailiff, but hey ball be put 

L 224 ] to their action againſt the ſheriff. uod nota ; for the Court is ſeiſ- 
ed of a perfect record. Br. Pannel, pl. 6. cites 30 Aſſ. 5. 

9. In aſſiſe the array was challenged, inaſmuch as it was made 
by J. B. who awas aiding, and of counſel with the plaintiff ; and 
this was found, by which it was quaſhed ; and after the fberiff 

turned 
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turned another pannel, but part of the perple who avere in the firft 
pannel qwere in the laſt pannel; and the ſheriff returned that there 
evere no more ſufficient in the hundred, and the array was challenged 
again for the ſuſpicion, becauſe part of the old pannel were in this 
pannel ; et non allocatur. Br. Challenge, pl. 139. cites 33 Aff. 12. 

10. An array was challenged becauſe it was made by one who u 
not bailiff of the franchiſe of D. to whom the ſheriff had ſent his pre- 


cept to ſerve the writ, nor he had not warrant to return the octo tales, and 


therefore it was quaſhed. Br. Challenge, pl. 207. cites 38 Aſſ. 13. 


11. If the plaintiff prays venirt facias to the ſheriff, he cannot 
challenge the array for any cauſe in the ſheriff of which he might 
have conuſance at the time of the venire facias awarded to the ſheriff ; 
for upon ſuch cauſe thewn he may have proceſs to the coroners; 
but it may be that he had not conuſance of conſanguinity, affinity, 
or ſuch like, in the ſheriff between him and the defendant ; but 
of ſuch cauſe between the plaintiff and the plaintiff ought to take 
conuſance. Note the difference per tot. Cur. Br. Challenge, 
pl. 77. cites 15 H. 7.9. 

12. The challenge to the array ig in reſpect of the cauſe of * indif= S. P. And 
ferency or default of the ſheriff or other officer that made the = _ 

: - y they 

return, and not in reſpect of the perſons returned, where there is may chal- 


no unindifferency or default in the ſheriff, &c. For if the cha/- lenge the 


lenge to the array be found againſt the party that takes it, yet he ſball e ee 


have his particular challenge to the polls. Co. Litt. 156. a. b. cauſe doth | 
not appear 


on record, and therefore they have no other way to take advantage of it; and that too is the reaſon of 
challenge to polls; per Attorney-general. 12 Mod. 388. King v. Warden of Fleet. 


13. An array returned by one that has no franchiſe ſhall be quaſhed. e 


Co. Litt. 156. a. (149.) 


14. Two ſtrangers made a pannel, and not in favourable manner S. P. A 
for the one party or the other, and the ſheriff returned the ſame ; = — — 5 
the array was challenged for this cauſe, and adjudged good. Co. chat the ar- 


itt. 156. a. ray is good 
L 15 and ſhall not 


be quaſhed; and therefore it is common for the officers of the Court, by the direction of the Judges, 
to give a pannel to the ſheriff, which he returns; ſo the Court ſeems to have power to compel the 
ſneriff to make this return, but they can fine him if a ſufficient jury does not appear, according to the 
pꝛecept of the writ. | : | 


15. The jury appearing at the bar, the defendant would have 
challenged the array ore tenus, becauſe it was returned by the 
ſheriff 2 days after he had a writ of diſcharge ; but the Court ſaid 
he could not challenge it for that cauſe, becauſe it would be a 
direct averment againſt the record, it being returned by him as 
ſheriff, and the return accepted ; but by their advice he made his 
challenge to the array as favourably made, and returned in favour 
of the party, &c. +And all this being given in evidence upon 
iſſue joined, the Court directed the triors that it was not duly made 
and returned, it being without warrant. And ſo the array was 
quaſhed. Cro. E. 369. pl. 6. Hill. 37 Eliz.. Hore v. Broom. 
16. A challenge was offered to the array, for that it was made 


by FJ. S. as ſheriff of Bucks, 2vho was made ſheriff in Mich, Term, 


rr 
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1687, and had continued in the office for more than 3 months, and not 
taken the caths required by the act of 25 Car. 2. and ſo his office 
was void before he made the return of the jury; but it was diſ- 
| allowed by the Court, for he muſt be taken here as a ſheriff dz 
L225 ] facto; and if ſuch challenge ſhould be allowed, no trial could 
be had unleſs the party were ready to ſhew that the ſheriff had 

taken the teſt. 2 Vent. 58. Trin. 1 W. & M. in C. B. Anon. 
17. Array challenged, for that the jury /hould have come from a 
different county, is no good cauſe. 12 Mod. 337. Mich. 11 W. 3. 

B. R. the King v. Warden of the Fleet. 


. c) Challenge to the Array. What Challenge 
ſhall be in reſpet of the Perſon who makes it, 
Scilicet, that he is Peer of the Realm. 


In fuch caſe [ I. 1 117. In affiſe brought by NE WwDISœATE againſt the 
= renive fa- EaRL or DERBY, and J. S. it was adjudged a good chal- 
ae lenge to the array for the earl to ſay that there is ns knight returned 
* Fol. 637, in the pannel, and fo D. 4 El. 208. 18. * the array quaſhed for 
A the ſame cauſe by the EARL or HUNTINGTON. + 27 H. 8. 22. b. 


2 *- , accordingly ; and there is cited 13 E. 2. See P. 40 El. B. R. 
the lame in I EARL oF WORCESTER, to the contrary.] | 
caſe of a b ep. Jenk. 11. pl. 19. See pl. 4. infra, in the Notes. 

+ Br. Challenge, pl. 5. cites S. C. 

1 Cro. E. 605. pl. 2. S. C. but S. P. does not appear. 


[2. D. 10 El. 265. 4. In debt againſt the Lord Copnan, the 
pannel was quaſhed becauſe ns night was returned therein.) 

([3- D. 15 El. 310. 18. In a writ of entry, admitted that if but 
one of the parties had been a lord at the time of the venire awarded 
and returned, and this known, it had been a good challenge that 

| there was no knight in the pannel.] 
Quare im- „ (4. D. 8 El. 246. 70. The biſhop of SaruM challenged the 
© He, be array in replevin againſt him and others; and good per Curiam.] 
3s a peer of the realm, and therefore knights ſhall be of the jury, and becauſe there were not, the jury 
was quaſhed. Br. Jurors, pl. 48. cites 13 E. 3. and Fitzh. tit. Challenge, 115. ——Br. Trials, 
pl. 142. cites S. C. Br. Pannel, pl. 14. cites S. C. S. P. Br. Enqueſt, pl. 100. cites S. C. 
But between the king and the biſpep of Roc beſter 27 H. 8. for treaſon he ſhall not have 
knights in his jury; but uære ⁊ubetber it was challenged ; for between the Earl of Derby and Nudigate 
in aſſiſe in Middleſex, the exception was taken for the earl and vas allowed, and other proceis made for 
other jurors. Ibid. This caſe of the Eaxt or Dezny v. NEWDIGATE is in Pl. C. 117, 
Mich. 1 &2Þ. & M. And it is there ſaid that upon the caſe of Mich. 13 E. 3. which was the only 
caſe found in all the books to this purpoſe, and which was the caſe of the biſhop of Exeter and others 
defendants, where the pannel was quaſhed, becauſe no knight was returned, the like judgment was given 
in the principal caſe. D. 107. b. pl. 27. S. C. accordingly ; but the reporter adds a quzere if 
the peer be plaintiff and will not challenge for this cauſe, whether the detendant ſhall have it, and ſays 
that it ſeems he ſhall not. | 

Treſpaſs was brought againſt the biſhop of Coventry, who challenged the array, becauſe he being a 
lord of parliament no knight was returned, &c. upon which the queen's counſel demurred in law, but 
at laſt for expedition, &c. the Court delivered to the counſel of the biſhop a bill ſealed to ſave him the 
advantage of the ſaid challenge, This matter was many times argued, and at laſt by the better opinion 
of the Court the challenge was held good. 1 Le. 5. pi. 9. Mich. 25 & 26 Eliz. B. R. Lord Paget 
v. the Biſhop of Coventry. 

If a venire facias be againſt an archbiſhop, it ſhall be tam milites quam alios liberos, &cc. becauſe he 
4s a lord ot the parliament. Erownle 34. Anon. D 

Ls · | * 
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[5. D. 15 EL 318. 10. Earl of KR being reputed but an eſquire, 
brought writ of entry by the name of E/quire againſt H. C. knight, 
and the pannel returned, and at Chriſtmas the plaintiff was declared 
by the heralds to be an earl, and after this the tenant is made a baron 
of parliament ; and the plaintiff challenged the pannel becauſe 
no knight returned. But it was not allowed, becauſe the admittance 
of bath parties is to the contrary, and no default in the ſheriff, who 
had no notice thereof.) 

6. If a peer of the realm or lord of parliament be demandant or 
plaintiff, tenant or defendant, there muſt a knight be returned of 
his jury, be he lord ſpiritual or temporal, or elſe the array may be 


quaſhed. Co. Litt. 156. a. 


225 
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S. P. Trials 
per Pais, 
118. (147.) 


— be 


reaſon of this 
was for the 


ſecurity of the commons; for a knight was preſumed to be a man of courage, and not afraid to look a 
peer in the face; per Holt Ch. J. II Mod. 102. Mich. 1706. 5 Ann. B. R. in caſe of the Queen 


v. Soleby & al. 


7. But if he be returned, though he appear not, yet the jury may 
be taken of the reſidue ; and zf others be joined with that lord of par- 
liament, yet if there be no knight returned, the array ſhall be 
quaſhed againſt all. Co. Litt. 156. a. 

8. In ejefment in Ireland, on the demiſe of Lady Conway, at the 
trial the defendant challenged the array, for that the leſſor of 
the plaintiff being a counteſs there, and the ejectment was to try 
her title, and that ſhe bore the coſts of the ſuit, and proſecuted 
the ſame; and that the ſheriff had made that array, without 
returning any knight. To this the plaintiff demurred; and 
upon a writ of error in B. R. here, the Court held, that the de- 


fendant might take advantage of 2 knights not being returned as 


well as the plaintiff, notwithſtanding the opinion in Dier ; and 
that it might be in ejectment as well as in any other action, the 
leflor being the real, and the other only the nominal plaintiff, 
and it appears upon record to be the Lady Conway's demiſe. 
2 Show. 422, 423. pl. 390. Hill. 36 & 37 Car. 2. B. R. Alle- 


way v. Rowden. 


9. In an information for a riot againſt ſeveral, at the trial a chal- 
lenge was offered on the behalf of the Lord Grey's being one of 
the defendants, who was a peer, that no knights were returned 
on the pannel; and was received by Saunders Ch. J. for he was 


of opinion, that to have knights of the jury was the privilege of 


a pcer in criminal as well as in a civil caſe. 2 Show. 262. 


pl. 267. Hill. 34 & 35 Car. 2. B. R. The King v. Pilkington, 


Shute, & al. 15 : 
10. If 2 peers ſue as gentlemen, and admit themſelves ſo in plead- 


ing, it is no challenge to ſay no knight is returned for the ſhe- 
Til is in no fault. Trials per Pais, 118, 119. (149.) 


S, P, Trials 


per Pais, 
118, (147+) 


Skin, 229. 
S. C. ac- 
cordingly, 
by name of 
theCounteſs 
of Conway's 
caſe. 
But MS, 
Tab. tit. 
Ejectment, 
pl. 1. Jan. 
15th, 1711, 
between 


HoL BORN 
AND Ba- 
BINGTON, 
it is ſaid, 
that where 
a lord is 


leſſor of plaintiff, there is no need to have a knight upon the pannel. 
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(H. c) Challenge to the Array. By what Perſon a 
Challenge for Conſanguinity will quaſh the Array. 
What Perſon may Challenge. 


Trials per [I. IF the defendant ſues the wwrit of habeas corpus with proviſo, at 
* 3 the return of it the plaintiſt may challenge the array for co- 
ſinage between the defendant and ſheriff. D. 15 EL 319. 13.] 


2271 (H. c. 2) What Conſanguinity is ſufficient. 


Trials per [I] [2, 8 VERNON AND MANNERs, 425. & D. 15 El. 319. 
* The ſame caſe where the array was quaſhed, 
though the gif was the ninth in deſcent, and the tenant in the 5th 
od from the ancgſtor from whom they both deſcended.] 
[2] [3- It is a good challenge, that the ſheriff is conſin to one 
party. 20 H. 6. 39. ſhewing Horb. 
Trials per [3] [A. It is clearly a good challenge of the array, that the | 
1 Heriff ic couſin to the feme of the defendant, though the feme is not 
(145-) party to the action. D. 29 H. 8. 37. 47. Per Curiam.] 
[4] LF. It is a good challenge that the ber took to 4 the 
: couſin of the defendant at the time of the pannel. D. 1 Ma. 91.] 
* £5] [6. So if the feme be * if there be 1ſſue _—_ D. 
21” 1 Na. 91. 14.3 


*Andthe T6] [7. It is a good challenge, that the baily f the liberty, who 
quaſhed, returned the pannel, has married the coufin of the plaintiff, who is 
though he alive, or that he has iſſue by her. 22 E. 4. 2. 29 All. 2. ad- 
did not ſhew ; d ed. 

how coufin ; ju 8 ] 

and it was alſo found that there was no default in the bailiff, and ſo ſee that it is a principal challenge. 
Br. Challenge, pl. 131. cites S. C.—— The cofinage was ſuch, that the wife or children of the bailiff 
might be heir to the plaintiff, though the bailiff himſelf could not inherit to him ; and becauſe this ſame 
bailiff may continue the plaintiff's bailiff for life, therefore proceſs with nen as was awarded to the 
theriff ; quod nota. Br. Challenge, pl. 186. cites S. C. 


C7] (8. But if ſhe be not _ nor he has iſſue by ber, i it is not a 

principal challenge. 22 E. 4 
. [8] [o. It is a good e that the ſheriff is coufin to ane 
d F party, though the baily of the hundred has made the e array, who 13 
+ Fol. 638. ſworn and known, + and the ſheriff only returns the writ. (It ſeems 
k—— he was not baily of a franchiſe, but of the ſheriff.) 31 Af. 7. 


d wri 
EE 80 adjudged.] 


the coroners. But Birton ſaid, that the array was good. Br. Challenge, pl. 137. cites S. C. 


[9.] A. brings treſpaſs againſt B. who is feeffee to the uſe of 8 
The ſheriff is coin 1b B. but not to C. The plaintiff may 


challenge the array made by the ſheriff, Jenk. 164. pl. 1 5. Cites 
2R. 3. 12. 
6 . KS” 10. Chal- 


Trial. 2 27 


to. Challenge to the array was, becauſe it was made by H. In an action 
the ſheriff, and M. his under-/beriff, which M. was coufen to the 33 


plaintiff, viz. fon of T. M. who was ſon of R. M. who was bro- miſe by the 
ther of Jane M. who was mother of T. M. the defendant. And plaintith, 


that the an- 


this was allowed for a principal challenge. Bendl. 163. pl. 225. ,.. ſerif 


Hill. 17 Eliz. C. B. Davis v. Lamb. | was the 
plaintiff's 
couſin, and ſhewed how ; and becauſe the defendant did not deny it, the venire was awarded to the 
coroners. It was inſiſted, that this was not any principal challenge; for the ſheriff might have exe- 
cuted the writ, and the admiſſion of the cofinage by the defendant is no cauſe to award the venire to 
the coroners. The judgment was held erroneous and not aided by the ſtatute. Cro. J. 547. pl. 6. 


Mich. 17 Jac. in the Exchequer, Symonds v. Walſh, | 
| 2280 


11. In ejectment, &c. upon a leaſe made by Sir John Digby, * a — 
2 * 5 . Os. . 
after not guilty pleaded, a ſurmiſe was made that the ſheriff was 12 a my 


conſanguineus of the leſſor of the plaintiff, and confeſſed; and there- name of 


upon a venire facias was awarded to the coroners. But after- ue gin 
andy. 


wards the challenge was adjudged inſufficient, and a venire fa- 5 C. E. d) 
cias was awarded to the * ſheriff. Hut. 25. in caſe of EIRE v. Inf. pl. 29. 


BANNESTER, Cites Hill. 44 Eliz, Rot. 1208. Bedforne v. cs. the 


. Dandy. Redfallie V. 
Digby. Cro. J. 547. pl. 6. in the caſe of SyMonDs v. WaALss, cites S. P. in ejectment 
detucen the leſſee of Six E. KINGSTON and the tenant of the EARL Or BRIDGWATER; and that 
becauſe he did not conclude to the favour it was adjudged ill, and to be no principal challenge. 
Hutt. 25, in gaſe of EI E v. BANNESTER, cites Trin. 14 Jac. Rot. 2234. S. P. Craddock v. 
Wenloc!:, Mo. 896, 897. in S. C. cites it by name of CRappock v. JoxEs, leſſee of Sir R. 
Cotton, and that the coſinage was alleged in the wife of the leſſor, and averred her life, and that the 
defendant confeſſed the coſinage; yet it being a challenge only for favour, the judgment was arreſted, 
—— Brownl. 130. S. C. and that a venire facias de novo was awarded to the ſheriff. 

In cje&n.ent it was faid by Coke Ch. J. that it is no principal challenge that the ſheriff is couſin to 
the leſſor of the plaintiff ; for the leſſor cannot hinder the action of the leilee, and that fo is the 9 H. 7. 
But the reporter ſays, he knows that ſome books are to the contrary. Roll. Rep. 328. pl. 34. Hill. 
13 Jac, B. R. Gueſt v. Bridgman. 


(I. c) Challenge to the Array, For Afinity. 79 Seel H. c. 2). 


whom. 


[I. JN appeal by feme of the death of her baron, it is a good chal- 
lenge, that the ſheriff is allied to a couſin of the baron. 


io H. 4. 5.) | 3 ; 
[2. Alliance to one party is a good challenge. 20 H. 6. 39. b.] Trilsper 


Pais, 115. 
(145. ——If the affinity continues. Co. Litt. 156. a. (a). 


3. In afſiſe, it is a good challenge to the array, that the ſheriff Br. Chal- 


( 0. | lenge, pl. 
has eſpouſed the plaintiff's /ijter. Contra, 26 Aſſ. 21. adjudged.} 2" 2 
26 Aſſ. 21. but ſays, quod mirum! Quzre, If he had ſaid that the ſheriff had iſſue by her alive; but 
ſays it ſeems that if he had no iſſue by her, yet he might have iſſue, 


F4. It is not any challenge in afj/e, that pending the writ J. S. 
has purchaſed the land in queſtion, the which F. S. has eſpouſed the 
daughter of the fherigf. 21 E. 3. 5. b. adjudged.] 

[5. It is a good challenge, that the ſheriff is couſin-german of a Trials per 
party. 20 II. 6. 39. b.] 6 


Pais, 1140 


223 Trial, 1 


co. Lett. [6. So it is a good challenge, that the ſheriff is godfather of a 


bo Al party. 20 H. 6. 39. b.] | 
Pais, 11 z. [/. It is a good challenge, that one of the coroners who has re- 
(143-) turned the writ, 7s of the affinity of one party, though he does not 


make the array but the others; for the writ was directed to all, 


and it is returned by all. 31 Aſſ. 20. adjudged. And it is the 


act of all. 

[8. So affinity betwween the ſheriff and one party is a good chal- 
lenge, though the array was made by his under-ſheriff. 
31 Af. 20.] | 


9. A challenge to the array was, that the ſheriff wwas coufen to the 
defendant himſelf, and in the ſhewing how the coſinage was, he 


concluded that the ſheriff was couſin to the feme of the defendant, and 
fo a variance between the challenge and the conveyance. This 
was the doubt of the caſe, and the Juſtices doubted thereof ; but 
nevertheleſs their opinion was, that the array was quaſhable, not- 


withſtanding the variance. D. 37. b. pl. 47. Mich. 29 H. 8. 


Marthal v. Eure. | 
Trials per 10. Affinity between the ſon of the ſheriff and the daughter of the 
Pais, 179. party, or e converſo, or the like, is no principal challenge, but to 
(149-) the favour. Co. Litt. 156. a. (n). | _ 
22 11. If the fberiff marry the daughter of either party, or e converſo; 
L 229 ] or the like, this is a principal challenge. Co. Litt. 156. a, (m). ; 


(I. c. 2) At what Time. 


Tila per (1] (9-JF the ſheriff was allied at the time of the pannel made, 

4 24 though he was dead at the time of the challenge taken, yet 
it is a good challenge. 10 H. 4. 5.] | | 

If the he- [2] 10. If a ſheriff returns the pannel, and after the ſberiſt's ſon 

riff was 48 marries the couſin of one party, and then the ſheriff returns the diſ= 

the time of #ringas, yet it is not a good challenge, inaſmuch as the pannel was 


making the made before. 38 E. 3. 9. admitted. 


array, al- 
though he be not ſo afterwards, the array cannot be challenged. Jenk. 310. pl. 88. 


Trials per [3] LI I. It is not a good challenge to the array, that all the ju- 
f - rors of the pannel are of the affinity 17 the other party ; for he ought 
to challenge the jurors for it. 2 E. 3. 50. b. adjudged.] 


Hob. 235. 4. The plaintiff and defendant are at iſſue, a jury is returned, 


Vicars v. and it not being full, the plaintiff prays a tales, the jury by the tales 

Tanghams js returned f * the plaintiff x} pho the array fir Kindred between 
the ſheriff and the defendant ; it is ſo found by the triers, and the 
array is quaſhed ; a venire facias iſſues to the coroners to try the 
faid iſſue, the plaintiff has a verdict for him, and judgment afhirmed 
in error. Jenk. 310. pl. 88. - 


8 


a N 0 £3 
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(I. c. 3) For * Favour. See (X. © 

F 5 4 by the ſheriff i d chall — 

13 [1 2. A VouUra y ma y e ET1IT 18 2 go Cha enge. enge 6 
f 5 ＋ 20 E. 4» 2, b.) e . Pu ogg 


ew in certain the name of bim that made it, and in whoſe time, and all in certainty. Co. 
Litt. 156. a. (n). | T : 

This kind of challenge being no principal challenge, muſt be /eft to the diſcretion and conſcience of 
the trierss Co. Litt. 156. a. (n). 

+ Br. Challenge, pl. 178. cites S. C, — Trials per Pais, 115+ (145+) 


[2] [13. It is not a principal challenge, that one party is tenant Trials per 


70 the ſheriff who returned the pannel ; for this does not import any 2 — 
favour. 27 Aſſ. 28. adjudged.) S. P. Co. 

: | Litt. 1 56. 
a. (n). For the lord is in no danger of his tenant. But e converſo it is a principal challenge; but in 
the other he may challenge for favour, and leave it to trial.—8. P. Trials per Pais, 119, (149. 
— But it is a principal challenge, that the ſheriff is leſſor of the plaintiff. Trials per Pais, cap. 9. 
114. (144+) cites Trig. 1657. B. R. Lord Brooke's caſe. 


[3] [14. It is a good challenge, that the ſheriff is within the diſ- N 
treſs of one partly, 20 H. 6. 39. b. 27 Aſſ. 28. | 45 be, 
S. P. Co, Litt. 156. a. (d). 


[4] LI 5. It is not a principal challenge, that plaintiff is ſervant Mc wee 
4 | | :8e, pl. 
to the ſheriff. 21 E. 4. 67. b.] f 183. 5 
.. Trials per Pais, 116, (145.)—Cro. J. 21. pl. 1. Hill. 1 Jac. B. R. HaxeBorTLE 
v. } PLacocx, in qectment the ven. fac. was awarded to the coroners upon ſurmiſe that the leſſor was 
ſervant to the ſheriff, which was alleged to be no principal challenge, and then the writ is not well 
awarded; the Court much doubted whether it were a principal challenge or not; and if it were not, 
whether it were holpen by the ſtatute. But Coke the king's attorney (who was of counſel with 
the defendant) ſaid, that in 27 Eliz. in PacxinG Tox's caſe, it was reſolved, that it was not a prin- 
cipal challenge, and that the venire facias awarded to the coroners was ill, and not aided by the ſtatute. 
But the Court doubted whether there were any ſuch precedent. And Croke J. ſaid, he knew that in 
SricEr's caſe it was reſolved otherwiſe, and judgment given for the plaintiff, notwithſtanding this ex- 
ception. Wherefore, the Court not being reſolved in this point, adviſed the parties to begin de novo, 
and to have a new trial, which was done accordingly. 

C 239 ] 


+ 
[5] [16. But it is a good challenge for favour. 21 E. 4. 67. b.] Trials per 


Pais, 116. 
(145.)— Br. Challenge, pl. 183. cites S. C 


[6] [17. It is a principal challenge, that the ſheriff is ſervant to 8. P. Cs. 
the laintiff. [| 21 E. 4. 67. b.] Litt. 1 56. 
Pp F : 4 7. : 5 A. (4).— 
6 | Trials per Pais, 115. (145. 
|| Br. Challenge, pl. 183. cites S. C. For the ſervant is at the command of the maſter, but the maſter 
is not at the command of the ſervant; and it may be that the ſheriff will do nothing for his ſervant. 


C7] (18. It is a principal challenge, that the ſheriff is of the pony, 
robes of one party, if he makes the pannel. 5 44 E. 3. 44. F* 039 


38 E. 3. 25. b.] 


Trials per | 2 
Pais, 115. (145.) S. P. Co. Litt. 156. As (d.) 4 J 

& Br, Challenge, pl. 24. cites S. C. In aſliſe it is a good challenge that the array was made by the 
bailiff of R. <vho zva of the fee and robes of the defendant, notwithſtanding that he does not ſay that the 1 
bailiff was of the counſel of the defendant in this aſſiſe, as well of things touching his office as of | 500 
other things, Br. Challenge, pl. 95. cites 8 Aff, 22, - 


[8] [19. The 


230 Trial. 
Br. Chal- [87 [19. The /ame law, though the bailiff of the ſheriff males the 
4 WIN pannel unknown to the ſheriff ; for it ſhall be intended to be fa- 
vourable, becauſe of his maſter. * 44 E. 3. 44. Adjudged. 
44 Aﬀe. 18.7 | 
[9] [20. The /ame law, though the bailiff of the franchiſe returns 


the pannel ; for the Court has no regard of him. 22 E. 3. 12. b. 


Adjudged.] 
Trials per 10] 21. It ſhall be a good challenge to the array, hat the /be- 
4 * if was arbitrator to the one party, in the ſame manner as he ſhall 


If be was an be to a juror. (Therefore ſee this there.) 20 H. 6. 39. b.] 
arbitrator 

and rented thereof, Co. Litt. 156. a. If in the cauſe in diſpute, the ſheriff was arbitrator for the 
plaintiff or defendant, it is a principal challenge to quaſh the array returned by the theriff to try the 
iſſue joined in the ſaid cauic. ſenk. 65. pl. 23. 


Trials per [11] C22. Itis a good challenge, that the /beriF is procurator and 

+ 2 1 25 maintainer of one party. 17 E. 3. 50. 73. b.] 

Br. Chal- [2] [23. It is not any challenge, that the under-/heriff is of 

_ the robes of one party, it. he does not make the array, but another 

8. E bailiff by appointment of the ſheriff himſelf, 26 AM. 56. ad- 
judged.] 


Br. Chal- [13] (24. S if the deputy of the fberiff and under-ſberiff ſends the 


lenge, fl. brit 10 4 bailiff, and he mates the array, but the under-ſheriff docs 
we © not meddle with it, though he delivers the writ to the juſtices, yet 
it is not any challenge. 28 AM. 16. adjudged.) | 
[14] [25. It is a good challenge to the array, that it was made 
by the bailiff of the franchiſe in favour of the other party. 31 AM. 10. 
adjudged.] | | 


[15] [25. It is a good challenge to the array, that it was made 


by the bailiff of the ſheriff in favour of the plaintiff. 31 A, 10. 
adjudged.) 

[16] [25. It is a good challenge that the array was made by B. 
the miniſter of the fheriff, which B. was aiding and counſel to the plain- 

L 231 ] iF. 33 Aff. 19. adjudged. (But ſee the book whether it be 
not, that is a challenge of favour; for there afterwards ſuch 
challenge is taken, and found that the array [was] well made, 

and fo the inqueſt taken.) 

[17] £28. 1 this caſe, if upon the 2d awrit the ſheriff impannels 
any of the jurors, which were in the firſt pannel, this ſhall be a good 
challenge to the array; for all the firſt jurors are ſuſpicious. 

3 Aft. 19.] | 

[18] [29. But in this caſe the pannel ſhall not be quaſhed, if 
the ſheriff returns that there are na more ſufficient in the ſame hun- 
dred. 33 AM. 19. adjudged. | 

[19] {30. It is a good challenge, Mat the founder was ſheriff, and 
the array made by him or his bailiff, for the poſſibility to have the 
lands, f all the monks. ſhould die. 21 E. 4. 63. b.] 

+ Br. Chal- C(20]-[3:. It is a good challenge, that the array was made by the 
* plaintiff himſelf, being ſheriff. 8 H. 6. 12. 9 H. 6. 11. 1 14 H. 6. 2.) 
8. C. Aﬀe/e by . S. cf land in the franchiſe of S. and the plain if in the aſſiſe was bailiff of the 


franchiſe, and returned the pannel bimſelf, by which it was challenged; and two of the firſt jurors were 
found ſuſpicious, by which all the panrel was oufted, and the foeriff commanded to enter into the * 
f . | che, 


- 
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| ehiſe, &c. Et concordat in Itin. Not. Herle ſaid, that he might have ſerved it by another Balli. Br. 


Challenge, pl. 94. cites 7 Aff. 1 1. 


[21] [32. In indictment of purchaſing certain manors by cham- Br. Chal. 
perty, it is a good challenge that the Keri has purchaſed parcel of pgs” 


the land comprized in the indiftment. 44 E. 3. 38.] S. C. 
| Trials per Pais, 116. (14 5.) 


[22] [33. It is a good challenge, that the zales was returned by 


the ſheri being plaintiff. 29 E. 3. 19.] 


[23] [34- So it is a good challenge, that the plaintiff was made 
ſheriff after the return of the venire facias, and before the diſtringas, 
and that he himſelf returned the diſtringat. 29 E. 3. 19.] 

[24] [35- In affife, if the tenant pleads the feoffment with war- Br. Chal- 
ranty of the anceſtor of the plaintiff, to the mayor and common- ah 1 
alty of D. who have leaſed the land to him for his life, and the 8. 8. 
iſſue is whether any thing paſſed, &c. it is a good challenge to 
the array, that it is made of the people of the commonalty, who have the 
reverſion of the land. 28 Aſſ. 18. adjudged.] | | 

[25] [36. It is a good challenge to the array, that it was made 


— — 
by the bailiff of the franchiſe of the other party. 26 Aſſ. 22. ad- Fol. 640. 
grey u Ch 
| lenge, pl. 117. cites S. C. Trials per Pais, 116. (145.) 


26. In aſſiſe the array was challenged, becauſe the plaintiff was 
ſheriff of fee of the ſame county, under the Lord Clifford, ſheriff of 
Weſtmorland, and R. is his under-ſheriff of his fee and robes, and by 
R. was the pannel arrayed, and the country ſummoned. To which 
it was ſaid that R. was ſheriff, and ſworn to the king as ſheriff, 
and amerced as ſheriff, by which the juſtices took the aſſiſe. 
But upon bill thereof aſſigned, it was afterwards reverſed for 
error for this challenge ; quod nota, And therefore the firſt 
matter is a good principal challenge. It ſeems it had not been re- 
verſed, if the bill aſſigned had not been for matter in fact. Br. 
Challenge, pl. 97. cites 9 Af. 8. | | 
27. The array was challenged, becauſe it was made by the ſon of 
the plaintiff, who was bailiſf of the franchiſe ; and it was found that 
he was fleward of the franchiſe, and another was bailiff there, and is 
not removeable by him, and made the pannel; and therefore the 


cites 12 Aff. 12. & 23 Aſſ. 11. 

28. Aſſiſe by A. againſt B. the array was challenged becauſe it 
was made by the tenant of the biſhop of HE. and by the counſel of the 
biſhop they were impannelled, whereas the biſhop is uncle to the plaintiff ; 
and becauſe the biſhop was not party, non allocatur as a principal 
challenge, but ſhall ſay that they were procured to ſay otherwiſe 
than truth. Br. Challenge, pl. 100. cites 12 Aſſ. 23. 

29. If ſheriff upon re-difſeiſin makes a favourable pannel, &c. the 


challenge not allowed; quod nota bene. Br. Challenge, pl. 99. [232 


party ſhall not have challenge thereof, but hall have writ of 


error ; for the ſheriff is judge and officer. Br. Error, pl. 197. cites 
8 H. 6. 21. 
30. The 


232 | Trial. 


30. The defendant challenged the array, becauſe the fherif was 
coufin to the plaintiff, which was confeſſed. But it was ſaid, that 
the ſheriff was as near akin to the defendant, Upon which it was 
demurred, and by advice the array was quaſhed, Cro. Eliz. 23. 
pl. 7. Mich. 25 Eliz. C. B. Audley v. Suttrell. 

31. In treſpaſs, the jury were ready at the bar to try the iſſue, 
and it was moved that the ſerif by whom they were returned, held 
certain lands of the manor in queſtion, and of which the defendant was 
then poſſeſſed, and likewiſe held other lands of him for years. It was 
objected that the defendant ought to take one cauſe only. But per 
Cur. he may allege both, for the challenge is, that he is within 
the difireſs, and the allegations are only evidence to prove it. 
Goldib. gr. pl. 2. Trin. 30 Eliz. Blunt and Lifter v. Delabere. 

32. If pannel were returned by a ſberiſt, being a party concerned, 
or being a member 4 a body politic concerned, it would be good 
cauſe of challenge ; but we do not take notice upon the awarding 
the venire facias of any ſuch thing, if we are not appriſed of it 
by ſuggeſtion of party; and want of proper venue was never yet a 
challenge to the array; if he were at: to either party, or inte- 
reſted, or not qualified by law to make a return, or had made it ar 
the requeſt of either party, or if the cauſe did concern the corporation of 
London, the venire ought to go to the coroner at firſt ; per Holt 
Ch. J. 12 Mod. 338. Mich. 11 W. 3. B. R. in caſe of the 
King v. Warden of the Fleet. | | 


(K. c) Challenge to the Array, Denomination. 


Trialsper [I. II is a good challenge that the ſheriff puts any juror in the 

— 280 pannel at the denomination F any of the parties, to the in- 
46.) 0 

* Br. Chal- tent that it may rather paſs for the one than the other. * 21 E. 4. 74. 

lenge, pl. A. b. Curia. 34+ b. Curia.“ ä 


184. cites 
S. C. I Brownl. 195. S. P. 


Br, Chal- [2. But it is no challenge if he der not intend any favour to any 
— 82 party. +21 E. 4. 74. b. Contra ibidem a. 22 E. 3. 12. b. Cur. 
S. C. 49 E. 3. 1. b. Curia. 49 Af. 1. Curia. 22 E. 3. 12. b.] 


Br. Chal- [z. It is a good challenge that the ſheriff made the pannel 
lenge, ki. at the denomination of one party 10 the intent to paſs for him. 
Rs 1 21 E. 4. 24. b. | 


array was challenged becauſe it was made by B. under-ſheriff, couſin to the plaintiff, at the nomination 
of the plaintiff, and ſbewwed bow confin ; and by 3 juſtices the coſinage is not the cauſe only, but whe- 
ther the intent was that the jury ſhould paſs rather with the plaintiff than with the defendant ; but 
Brooke ſays, quod mirum mihi! for in principal challenge the cauſe ſpall be tried only. Br. Chal- 
lenge, 181. cites S. C. : | : 

[ 233 ] * . . - . 

© PE (4. It is a good challenge if the ſheriff puts any juror in the pan- 
= ry nel af the denamination of any party. 7 H. 4. 10. 21 Aſſ. 25.] 


Trials per Pais, 116. (145) 8. U 


Trial. 
Ls. It is a good challenge that the array was made at the de- 


nomination of the ſervant of a party who is put in the ſame pannel, 
7 H. 4+ 10. : 


[6. In ſcire facias upon a recognizance for the peace, for 
breach of the peace, &c. it is a good challenge to the array that 
it was made by A. under-ſheriff at the denomination of B. to whom 
the forfeiture is granted by the king without any charter of the king 
thereof, Dubitatur, 13 H. 7. Kelloway, 39. b.] 

[7. It is a good challenge that the array was made at the deno- 


mination of a maintainer. 17 E. 3. 73. b.] 
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Br. Chal- 
lenge, pl. 36. 


Cites S. E. 


Trials 


per Pais, 116. (145, 146.) 


Br. Chal. 
lenge, pl. 
103. „. 


cites 15 Aſſ. 1. Trials per Pais, 116. (145, 146.) 


[8. It is a good challenge that the array was made by the bailiff 
of ſuch a hundred, at the device of J. S. who wwas of the counſel of 
a party. 43 Aſſ. 36. adjudged.] 

[9. It is not a good challenge to the array, that the ſheriff or 
bailiF made it at the denomination of a party, :f the fherifor bailiſſ 
did his office duly without having regard to the one or the other. 
26 Aff, 42. Curia. 28 Aſſ. 23. 26 E. 3. 62. adjudged. ] 

| (10. It is not a good challenge that the array was made by B. 
the bailiff of the ſheriff (to whom the ſheriff had ſent) at the de- 
vice and denomination of the plaintiff, if he does not ſay that it was 
made in an ill manner by procurement. + 27 Aſſ. 65. 28 Aff. 23, ad- 
judged. Contra, 25 E. 3. 42. b. Quzre. 


[TI. But it had been a good challenge if the array had been 
made in an ill manner by the bailiff of the ſheriff, though the re- 
turn be in the name of the ſheriff, he not being a bailiſf of any 
franchiſe. 27 Aff. 65. adjudged. 28 Afl. 23.] 


Br. Chal. 
lenge, pl. 
146. cites 
Trials per 
Pais, 116. 


(145, 146.) 


+ Br. Chal. 
lenge, pl. 
123. Cites 

» Comme 
Trials per 
Pais, 116. 
(145, 146.) 


Br. Chal. 
lenge, pl. 
123. Cites 
S. C. For 
as do 2 
bailiff of 


fee the ſheriff will write to him as of guildable and not as to bailiff of franchiſe, and therefore ſhall not 


mention him in his return, neither ſha}l a non omittas be awarded by his default. 
challenge was tried; quod not a. And cites 28 Aſſ. 24. accordingly. 


And afterwards the 


[12. It is a good challenge that the pannel was made by the bail iſs In aſſiſe, 


of a franchiſe, of whom the ſheriff has made no mention, but has returned 
it as of himſelf : for if it appears that the bailiff returned it, the 
party might have challenge to the bailiff. 17 E. 3. 50. 73. b.] 


the array 
was chal. 
lenged be- 
cauſe it vat 


made by B. 


chief bailiff of W. at the denaminatien of the plaintiff; & non allocatur ; by which he ſaid, ar the device 


and denomination of the plaintiff in a favourable manner, and the h retzrned it as it he had made it of 


bimfelf, and upon the examination of him he ſaid that the faid bailif? upon his precept to him directed 


made it, and therefore a good challenge, Br. Challenge, pl. 127. cites 28 Ail. 24. 


(13. If 2 frangers male a pannel, and not in a favourable manner 
for the one party or the other, and deliver it to the ſheriff, who re- 
turnt it, it is good; not [being] at the denomination ot any party. 
6 R. 2. Challenge, 102. ] | 


[14. If a pannel by ſufferance of the ſheriff be made by aſſent 

+ of the parties, yet it is good, and ſhall not be challenged, though 
made at the denomination of the parties. 6 R. 2. Challenge, 102.] 
Vol. XXI. 8 LI 5. It 


S. P. Co. 
Litt. 156. 
a. (I), 
Trials per 
Pais, 116. 
(145, 146.) 
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2337 a Trial. 

Br. Chal. Crs. It is a good challenge that the array was made by the 
m_ 3 bailiff of the franchiſe, at the denomination of ene D. who was pro- 
8. G curator, &c. 28 Aſſ. 22. adjudged.] 
[ 234) I[16. So it is a good challenge to all the array, at 5 perſons 
Br. Chal- evere impannelled by the bailiff of the franchiſe at the denomina- 
—_— tion of one D. who was procuror, all the array being made by 
8. 0. the ſame bailff. 28 Af. 22. adjudged.] 

Br. Chal- [17. So it is a good challenge to all the array, that 5 perſons 
lenge, pl. were impannelled by the chief bailifF of the franchiſe, at the deno- 
22” Ham mination of one D. who was procuror, though all the remnant 
| vas returned lo the chief baili by the bailiff of the franchiſe, who 


the plaintiff 
cannot have had not return, &c. and the chief bailiff was but the conveyor. 


er che n. 28 Aff. 22. adjudged.) 


nant. And proceſs ſhall iſſue to the ſheriff co make 2 new pannel, ita quod ballivus non ſe intromittat. 


[18. But otherwiſe it had been, if the array had been made by 
divers bailiffs. 28 Aſſ. 22.) 
(19. If a party prays the ſheriff to make the pannel of the better 
people of the county, and the {ſheriff demands whom he would have 
impannelled, and the party ſays that he will name no name to him, 
but that to-morrow he will deliver him a ſcrowl of the names of 
50 or 60 of the better people of the county, and prays him to take 
which of them he will, and after delivers him a ſcrowl accordingly, 
in wwhich 50 of the moſt valiant were named, of which the ſheriff re- 
turns the pannel ; this pannel 1s good, and not made at the den 
mination of the party. 41 E. 3. Challenge, 99.] OY. 
20. The defendant challenged the array becauſe it was fawur- 
ably made by W. N. fheriff, at the denomination of J. S. clerk of the 
ſheriff, favourably for the plaintiff; and in evidence he ſaid that it 
was made by denomination of the bailiff of the franchiſe. And per 
Boefe and Needham, his evidence is not agreeable to the chal- 
lenge which ſpeaks of the clerk. Per Danby, the effect is, if it 


was favourably made by the one or by the other. Duere, for 


they paſſed over. Br. Challenge, pl. 93. cites 38 H. 6. 9. 


(L. c) Challenge to the Array for Malice, Actions, 


&c.] 


.. FF is not any challenge, that the coroner who made the array 


Litt. 156. . : ; . 
yrs bf rg has action of debt pending againſ} one party, which was brought 


per Pais, before the array made; for the law does not intend malice for de- 
26 (146.) manding his duty. * 11H. 4. 26. b. adjudged.] 


—* Cntr , 


if it was an action of treſpaſs ; for this implies malice, Br. Challenge, pl. 45. cites S. C. 


S. P. Co. [2. But it would be otherwiſe, if the action had been brought 


* "* againſt the ceroner who made the array; for there malice may be 
+ Butper intended in him, becauſe the other demands his debt of him. 
Hank. upon (This is true at this day.) + 11 H. 4. 26. b. 


lenge the party hall ſhew the record, Br. Challenge, pl. 4.5. cites S. C. 
| . [Z. It 


9822 e oo os. a is. 


17. PAY 2" 


©! 
tl 
be 
3 
R 


of 


Trial. 


C3. It is a good challenge, that he vhs returned the array had ac- 
tion of battery pending at the array made again/? a party; for there 
malice is intended for the battery. I H. 4. 26. b.] 


action agaiuſt the ſheriſſ. Co. Litt. 156. a. (c). — Jenk. 284. pl. 15. Jenk. 18. 
20 Aff. ® pl. 11. 30 H. 6. 7. 38H. 6. 7. S. P. Per Fleming Ch. J. Brownl. 
of the Earl of Rutland v. the Earl of Shrewſbury. 


[4. It is a good challenge to the array, hat there is debate be- 
taveen him and the ſheriff, becauſe the ſheriff killed his ſervant. 
24 E. 1 37] | 

[5. If the erf owes all the ill or malice poſſible to a party, yet if 
he makes the array truly without any favour thewn to the other, 
the array is good. 20 H. 6. 40.] | 

[6. But in this caſe, if he puts in one juror ſuſpicious, and not in- 
different, all the array ſhall be quaſhed. 20 H. 6. 40. (It ſeems 
it is to be intended that he knew him not to be indifferent. )] 

[7. It is a good challenge to the array, that it was made by the 
under-ſheriff, between whom and him was a debate, becauſe the 
under-ſberiſf killed his ſervant, though the writ avas returned by the 
ae ret 24 E. 3. 37. adjudged.] 

8. In aſſiſe, the bail;ff againſt ꝛuhom the plaintiff had a former af= 
fiſe made the pannel in the preſent aſſiſe; ind therefore the array 
was quaſhed. See Br. Challenge, pl. 208. cites 39 Aff. 2. 

9. It was agreed in a preſentment taken before juſtices in oyer and 
terminer, that the juror was his indiftor ; quod nota, that upon tra- 
werſe of the indiftment, be it felony or other matter, the indictor may 
be challenged. Br. Challenge, pl. 23. cites 44 E. 3. 43. 

10. In an aſſiſe, &c. the tenants challenged the array, for that 
one of them had an action of treſpaſs befere the aſſiſe, and then de- 
pending againſt the ſheriff. Crooke and Williams J. held, that 
this is a principal challenge; but Fleming Ch. J. and Velver- 
ton J. held, that it is no principal challenge; and Fleming put 
this difference, that if one brings aſſiſe, and has treſpaſs againſt 
the ſheriff for entering into the ſame lands for which the afſiſe was 
brought, there it ſhall be a principal challenge to the array; but 
if the treſpaſs is for entering on other lands not in demand, it is 
otherwiſe. 2 Brownl. 229. Paſch. 8 Jac. B. R. Earl of Rut- 
land v. the Earl of Shrewſbury. | 


verton, and Fleming e contra; and Fenner ]. ſaid, that in this caſe the ſheriff was no fit 


234 


SP, A 

ſo if the 
plaintiif or 
defendant 
have ſuch 
pl. 33. Cites 
240. in Cale 


* 

235 ] 
Trials pec 
Pais, 119, 
4146. 


See pl. 7 


See pl. 4. 


Bulſt. 4. 
Hil. 7 Jac. 
K by - 
n2me of 

the Earl of 
Sun kws- 
BURY V. 

the Earl o 
RuTL 4 NDg 
that Crooke 
J. he'd 

a principa 
challenge; 
but Willi- 
ams, Yel- 
perſon to re- 


turn the pannel ; ¶ but did not preciſely declare his opinion whether it was a principal challenge or not]; 
and Fleming Ch. J. ſaid, that treſpaſs for entering into land is no principal challenge, becauſe in treſ- 
paſs there is no land to be recovered, and no damages but to the value of the treſpats. Brownl. 240. in 


S. © — Rep. 55 S. C. but 8. P. does not appear. : 


11. An action brought for every debate will not be the cauſe 
of a principal challenge, unleſs it be in ſuch actions in which 
there is either malice, grief, or revenge. In ſuch caſes this will 
be a principal challenge, but not otherwiſe ; per Fleming Ch. J. 
I Bulſt. 10. in caſe of the Earl of Shrewſbury v. the Earl of 
Rutland. | —— 

12. Or if an action be brought in which the good name and fame 
of the party be touched, this will be a principal challenge; per 

| EGS Fleming 
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Trial. 


Fleming Ch. J. 1 Bulſt. 10. in cafe of the Earl of Shrewſbury v. 
the Earl of Rutland. | 

13. In actions which concern life, honeſtly, maym, to ſay, that he 
has ſuch action hanging againſt the ſheriff, ſhall be a principal 
challenge; per Fleming Ch. J. Brownl. 240. in caſe of the Earl 
of Rutland v. the Earl of Shrewſbury. | 
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—— (M. c) Challenge to the Array. Ho, and in 
— what Manner the Challenge is to be taten [or 


Heron]. 


Thiswas [1, IF is no good challenge 10 /ay, that at the time of the challenge 

talen, the ſheriff was couſin to the feme of the defendant ; 
Eure. for it may be that the defendant took this woman to wife after 
the pannel made. Ergo. D. 29 H. 8. 38. 49. by the Court ad- 
judged.] 

[2. But the challenge ought to be quod tempore panelli prædicti 
erraiati, the ſheriff was couſin to the feme of the defendant. 
D. 29 H. 8. 38. 49. per Curiam.] 

[3- But it is a good challenge to ſay that the defendant himſelf 
vas cciſin to the ſberiſf at the time of the pannel made, becauſe by 
intendment the coſinage of blood was between them before. D. 
29 H. 8. 38. 48.] 

O4. It is not good to ſay that the ſheriff took the couſin of the de- 
fendant to feme, if he does not allege that he took her to feme be- 
fere the pannel made.] | 
This was [5- But in this challenge if he ſays that he has iſſue by her, who is 
the caſe of alide, and that he is a knight, it cannot be intended but that he was 
Hackicton. married to her before the pannel, and therefore is good. Dubi- 

tatur, D. 1. Ma. 91.) | 
[6. If a challenge be, that A. ſerif of the county, ic married to 
the defendant's couſin, and does not allege that he was ſheriff at the 


ſerving of the writ, yet it is good, if it may appear by record 


that the ſaid A. returned the writ, otherwiſe not. See D. 
1 Ma. 91. 14.] | 


Trials per [7. If challenge be taken, that the ſheriff has married the couſin. 


* 6 85 of the party, it is not good, if he does not aver that the feme is alive, 
bel. or that he Bas iſſue by her. 22 E. 4. 2. i 


186. is s. c. and the S. P. is there admitted. 


Trials per [8. If challenge be taken for coſinage, he ought to ſhew how 
| * cotſin. 21 E. 4. 33.] 


Br. Chal- . 9 
holes. ot. [o. If a challenge be to a juror, becauſe he is couſin to 


8. cites the feme of one party, he need nat fbeww how couſin. 8 H. 6. 15. be] 
d. C. accordingly. But ſays, it ſeems clearly that he ought to ſhew upon the principal challenge bow 


Trial. __. 


(N. c) Challenge to the Array. Counter-plea. What 
Counter-plea of the Challenge will be good, and 
how it ſhall be pleaded. 


(1. PHE manner of the cgſinage alleged in a challenge is not trauer ſ. Trials per 
able. 19 H. 8. 7. per Curiam. D. 15 El. 319. 13. per Cu- na. 
where the 
conveyance 
of it is formal, and not material, as where the conveyance was ſon of J. | ſon] of W. brother of the 
* plaintiff, where the triors found it to be ſon of ſ. [daughter] of W. brother of the plaintiff; for the 
effect of the challenge is found, and therefore the array was quaſhed. Br. Challenge, pl. 1. cites 


19 H. 8. 7. 
*[ 237] 


riam. 9 E. 4. 6. by Yelverton.] - 


[2. D. 29 H. 8. 37. 47. Plaintiff challenged the array becauſe 
the ſheriff was couſin to the defendant, and concluded that he was 
coulin 1% the feme of the defendant ; yet per Curiam, notwithſtanding 
this variance the array was quaſhable, becauſe the conveyance is not 
material.] IT 

[3. $2 the conveyance of the coſinage in a challenge to a juror is Br. Chal- 
not traverſable. 7 E. 4. 4. b.] | ogy ph 
S. C. and that no more ſhall be tried than whether couſin or not. As where a man is challenged be- 
cauſe he holds of a party, it ſhall not be tried by achat ſerwice or tenure he bolds, but whetber be belds of 
bim or not. And fo where the challenge is for being a goſſip, it ſball not be inquired to what infant he 
was godfather. | 


[4. D. 15 El. 319. 13. VERNON plaintiff alleged coinage be- Trials per 
teen the reriff and tenant ; the tenant traverſed the coſinage, 6 
prout, Sc. without modo & forma.) 

(5. If challenge be taken ht the ſheriff has purchaſed parcel of 55 
the land, compriſed in the indictment of champerty, of the defendant, Cy 
if it be found that he purchaſed it of another man, yet the array Br. Chal- 
ſhall be quaſhed. (For it was not material of whom it was pur- T OI 
chaſed.) 44 E. 3. 38.] OMe wy 

6. In attaint a juror was challenged, and the plaintiff ſaid that 
he was at ansther time ſaworn ; the defendant ſhewed cauſe of later time, 
and good; quod nota. Br. Challenge, pl. 91. cites 21 H. 7. 38. 

7. Where a man challenges the array and dees not verify his Br. Aver- 
flea, viz. et hec paratus eft verificare, yet his challenge is good; for O08 S 4 
the entries are not that he ought to verify his plea, and they will 2 Hl. S. 14. 
not vary from the entries. Br. Challenge, pl. 3. cites 27 H. 8. 12. * 15 
per Cur. | 71 5 2 

8 pl. 38.“ 


(O. c) Challenge. Counterplea. What ſhall be a 
good Counterplea of the Challenge. 


[1. IN a monſirance de droit by J. S. againſt the king for land in gie F. 663. 
* ward; if the parties are at iſſue and the king challenges oC ho 
the array, becauſe the ſheriff was within the diftreſs 7 F. S. it is no of the Lo. 


counterplea of the challenge * J. S. to ſay that he is but tenant angina 
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237 | Crial. 


accordingly; in tail of the manor of which the ſheriff holds, the reverſion whereef ir 


_—_ 54 in the king, and alſo that the ſheriff holds another manor of the king in 


conſent of capite ; for the firit challenge thal! ſtand. P. 41 El. B. R. be- 


the counſel! twen the LoxD HuxsDoN AND THE QUEEN. ] | 
the Lc. | ; 
Hunidon waved the plea, and confeſſed the challenge, whereupon the array was quaſhed and 2 new venire 


facias awarded. Mo. 553. pl. 746. Ld. Hundſdon's cait, S. C. accordingly. 


Co. Lit. (2. If the defendant challenges the array becauſe the foer:ff ic 
m 2 coufin to the plaintiff, it is no counterplea of the challenge that the 
— Trials per : N 8 
Pais, 117. ſheriff ig couſin alſo to the defendant; but the array ſhall be 
(146.) quathed becauſe the defendant firſt took the challenge. P. 41 El. 

B. R.) 
[ 238 ] [3- So if the defendant challenges the array becauſe the Heri 
* pop is within the diſtreſs of the plaintiff, it is no counterplea for the cauſe 
(146.) 7*  aforcſaid, that he is alſo within the diſtreſs of the defendant. . 
41 El. B. R.] | | 
4. In aſſiſe, the array was challenged becauſe it was made to come 
by the under-ſheriff who was of the fee and robes of the diſſeiſer, & non 
allocatur; for at another time the afſiſe remained at another day, at 
which [day] he accepted the array, where it remained pro defectu 
recogn. where it was ſaid to the ſheriff that he ſhould not make 
another to do his office in this writ, and that the under-ſheriff non 
ſe intromittat. Br. Challenge, pl. 96. cites 8 Aſſ. 31. 
5. If the plaintiff names 6 perſons to the ſheriff or under-ſheriff 79 
put into the pannel, and delivers to him their names, and a long time 
after before the return of the pannel he countermands this by letter, and 
deſires that he will not put in thoſe upon any account, if the eri 
accepts the countermand and puts others into the pannel, this is good 
but if he puts any of theſe into the pannel firſt named to him, his rs 
not good, but quaſhable notwithſtanding the countermand. Agreed 


per tot. Cur. Dal. 24. pl. 3. 4 & 5 Ph. & M. Anon. 


—4 IG (P. c) Challenge to the Array. At what Time 
. b.g). they may challenge the Array for want of Medietas 
Lingue. 


5 bang [I. D. 2 EL. 357. 45. SPIXOLA, In an action of debt againſt an 
eites S. C. * alien, a general venire facias was awarded, and at the 
—— Trials trial the alien challenged the array becauſe he was alien, and 
Wo” reg prayed to have medietatem linguæ; but adjudged that he ſhall 
cites 3. C. not have ir, becauſe it was his laches that he had not informed 
accordingly, the Court of it before the award of the wenire facias, Contra, 


ce © 2144-7. 32. l. 


Kanding Stamford's opinion to the contrary, and the books by him cited in his Pl. Cor. fol. 1 59. 


2 Hawk. Pl. 
C. 420. cap. 
43-1: 43- 


[2. Where an iſſue is joined between a denizen and an alien, 
and a venire facias awarded pro medietate linguæ, and the 
ſheriff returns 12 denizens and 12 others for aliens, where in truth 
there are not 12 aliens nor G aliens returned. In this caſe it * — 

| | | t 


Trial. 238 


that the alien may challenge the array, for otherwiſe he has no 
remedy if he ſhall be concluded by the return of the ſheriff; 
for a man may challenge for default of hundredors, though the 
ſheriff returns ſuſficient for hundredors. P. 9 Car. B. R. be- 
tween AYLEWAY AND SHILLING, it [being] moved in arreſt of 


judgment. ] 


2 
4 39 ] 
1. 4. 


F. c. 2) Challenge 20 any of the 4 Knights, Taken #4 (X.4g 


and tried, before whom, and how. ws 43) 
pl. | 6. 
: . . "V5 . . . Br. Chal- 
1. IN writ of right, the parties were at iſſue upon the right, and at ee 


the day of the return of the venire facias returnable by the 4 cites S. C. 
knights, the tenant challenged one of the 4 knights. And per Choke ]. 
he ſhall not have the challenge before us, but before the parties in the 
| houſe when the four knights are making election of the grand aſſiſe, by 
which it was awarded accordingly, and the tenant ouſted of the 
challenge. Br. Droit de Recto, pl. 12. cites 15 E. 4. 1. 

2. And if any of the 4 knights are challenged there, this ſhall be Br. Chal- 
tried by the other three, and if another be challenged, it ſhall be tried 08 = 
by the other two. Br. Droit de Recto, pl. 12. cites 15 E. 4. 1. 8 
per Choke ]. 

3. And if the knight be found favourable, he ſhall be ſtruck — 


out. Br. Droit de Recto, pl. 12. cites 15 E. 4. 1. per Choke J. Cites 8. C. 
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4. And if three knights be challenged, then another writ to cauſe 8 1 p 
to come 3 knights ſhall be awarded; for ns challenge can be tried OS 1 
but by teuo at the leaſt, Br. Droit de Recto, pl. 12. cites 15 E. 4. 1. :M 
per Choke J. 4 

5. Challenge to the 4 knights mu/? be made upon their appear- 1 
ance ; for when they are ſworn they are not challengeable, Per 4 
omnes Juſticiarios. Dal. 68. pl. 36. 6 Eliz. Squirrey v. Read. 4 | 
(Q. c) Challenge 70 the Array. Before whom it pol. 644. 4 | 

may be taken. . 'H 

LI. FN ori of right challenge may be to the array befere the — 3 * 

4 knights. 7 H. 4. 20. 22 E. 3. 18.) citesS. C. 1 

(R. c) Challenge 7% the Juror: Before whom it 1 

may be taken. 1 | 

[7+ IN zorit of right challenge may be to the jurors before he N 1 
4 knights, 7 H. 4. 20.] cites S, C. 


a 4 
. ) „ 
4 1 
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578 d 
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249 Trial. 


(S. e) Challenge to the Array. At what Time it 


may be. 


After the [I. JN «orit of right, if the pannel be returned by the 4 knights, 
return made the parties ſhall not have challenge to the pannel after, be- 
by the 4 : g y ; 
knights, the Cauſe they might have taken it before the 4 knights. 7 H. 4. 20.] 
ies ſhall 
3 challenge either to the pannel or the polls. Br. Challenge, pl. 35. cites S. C. Trials 
er Pais, 142. 5 
"The 12 before any aſſent, may be challenged before the 4 knights electers; but after aſſent or return of 
the pannel before the juſtices, there ſhall be no challenge to the pannel nor to the polls. Co. 


Lit. 294. a 


[2. In 4%%, if the array be challenged and affirmed, and re- 
mains for default of jurors, and after diſcantinued by the not coming 
of the juſtices ; upon the re-attachment the array may be challenged 
again ; for the firſt challenge does not appear of record, but only 


the original and the pannel. 13 H. 4. 10. a. b.) 
Pr, Chal- 3. If a principal pannel and octo tales are returned, after 
lenge, pl. challenge to the polls of the principal and tales, and this tried, 


140. cites 


8. C. no challenge can be to the array of the co tales. 34 Aſſ. 6. 
adjudged. ] | 

— [4. If the r d before any venire facias awarded, [ ſays] that 

, be ts of the blood of the ſheriff, or any other principal challenge be- 


Bax1s- : 2 : X G 
Tzz, S. C. tween him and the ſheriff, and upon this prays a venire facias to 


this cha- the coroners, and the defendant denies the cauſe of the challenge, and 


— ſo the writ is awarded to the ſheriff, the defendant ſhall not have 
naught by 
e — plaintiff, and denied by himſelf. ] 

— pion S. C. ſays, that Hobart and Winch held this denial not peremptory to the defendant ; for that 
the time of challenge is nat till the jury are ſworn; but Hutton ſays he held the contrary, becauſe he 


might have confeſſed the ſurmiſe, and 10 have had time. 


N [5. But in this caſe the diſendant may challenge the array for 
CF; Mid cher cauſe, as if the plaintiff alleges a conſanguinity between 


5 wg, his own feme and the ſheriff, and this is denied by the defend- 


by Winch 

and Hobart, ant, and upon this proceſs goes to the ſheriff, the defendant 
wn N may after challenge the array for conſanguinity between the 
Mo. $95. pl. plaintiff himſelf and the ſheriff; for this is another cauſe than 
8259. Eyre that which was alleged by the plaintiff; and though the defend- 


e ang ant might at firſt have had the writ to the ſheriff, yet inaſmuch 


lock, S. C. as it is not to acknowledge a falſity, and he cannot have it with- 
out conuſance of a falſity, he ſhall not be eſtopped to take the 
challenge. Mich. 16 Ja. B. between A1tr AND BANISTER, by 
Hubard and Winch, but Hutton e contra. 

Trials per C6. If upon the return of the jury they do not appear, by which 

rs the plaintiff prays a tales, and after the jury is made full by the tales, 


— the plaintiff may afterwards, before any juror ſworn, challenge the 


+ Fol. 645. whole pannel + for an exception to the 17705 for there can be no 
eg peg exception to the pannel or the polls till a full jury appears ; fo that 
225. ey 


71. 257. 


the ſame challenge to the array, which was before alleged by the | 


1 
0 
a 
b 
{ 
E 
b 


Trial. 
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the jury not appearing full, there was a neceſſity to have a tales, S. P. 2 


or otherwiſe the challenge could not be taken. Hobart's, Re- 
ports, caſe 296. between VICARS AND LANGHAM adjudged, ] 
(7. The plaintiff may challenge the pannel at the return 


is not eſtopped by ſuing out of the venire facias to take this 
challenge. Hobart's Reports, caſe 296. between Vicars anD 
LANGHAM. ] | 


Hawk. Pl. C. 
412. cap. 43. 
1. 


af . [ 241 ] 
thereof for conſanguinity, affinity, or, Wc, to the defendant, and Hob. 235. 


pl. 297. 
2 Hawk. Pl. 


C. 412. cap. 


43. f. 1. 


8. After the return of the pannel made by the 4 knights, the parties 


ſhall not have challenge to the pannel, nor to the polls before the 
juſtices. Br. Droit de Recto, pl. 6. cites 7 H. 4. 3. 30. & ſimi- 
liter. 39 E. 3. 2. 

v2. It ſeems, that after challenge to the array tried, the party 
cannot challenge the array again for another cauſe; for then it 
ſhould be infinite, Br. Challenge, pl. 155. cites 4 H. 7. 8. 

10. In treſpaſs iſſue is joined at the niſi prius, the defendant makes 
default, this default 1s recorded ; at the ſame nifi prius a protec- 
tion is caſt for the defendant, and recorded alſo upon the return 
of the poſtea; the protection was diſallowed in C. B. At the 
trial of this iſſue afterwards, at the prayer of the plaintiff, the de- 
ſendant ſhall loſe his challenges to the array and the polls; for 
he has made default, but his evidence has not. By the Juſtices 
of both Benches. Jenk. 119. pl. 38. 


11. The array cannot be challenged after à juror is ſworn, S. P. Sty. 
233. Mich. 
16 50. or 


649. Anon. 


Jenk. 310. pl. 88. | 
7 Mich. 1 


12. If the principal pannel do once appear full, then the chal- 
lenge muſt be taken to the pannel before any be ſworn, or elſe it 
comes too late. Hob. 235. pl. 297. Vicars v. Langham. 

13. Where the plaintiff ſues his venire facias to the ſheriff, he is 
not eſtopped thereby to challenge the pannel for any cauſe that was 
before the wenire facias. And though a ſurror may be challenged far 
a cauſe which has happened fince he was ſworn, yet the pannel cannot 
be ſo; for no ill affection of the ſheriff, ariſing ſince the jury 
ſworn, can make the jury ſuſpected, that was impannelled before. 
Hob. 235. pl. 297. Vicars v. Langham, 

14. Challenge may be after a tales prayed ; for no challenge can 
be until the jury is full. Trials per Pais, 115. (145.) ” 


The Court. 


(T. c) Challenge 70 the Jurors, Who may take it. 


[1. IF an abbot recovers in a real actiauu, upon which a quale jus iſſues, 
| and the jury is] returned, the Court ſhall elect 2 triors of 
the pannel, and ſhall charge them to inquire of every one of the 
reſidue of the jurors, whether he has /uffecient franktenement, and 
whether he be within the diſtreſs of the abbot, and whether he be fa- 
vourable. 20 H. 6. 38. b.] | 
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(U. c) Challenge to the Jurors. Who may take it. 
Br. Chat- [I. IN 4%, if the tenant anfaers by baily, the baily may chal- 


__ lenge the jurors. 20 All. 10.] 
8. C. And he ſhall have all challenges to the array and polls as his maſter ſhall have. Contrary 


of an attorney. Br. Aſſiſe, pl. 383. cites 9 H. 7. 24. ; 


2. In treſpaſs by huſband and wife, the defendant pleaded not 
guilty ; and the huſband only mate a challeuge, that he was ſervant 


to one of the ſheriffs, and prays a proceſs to the coroners ; and the 


defendant denies the challenge; and therefore, notwithſtanding 
the challenge, the venire iſſued to the therifts. And after a trial 
exception was taken, becauſe the woman did not join in the chal- 
lenge; and it was held, that the huſband and wife ſhould join in 
the challenge, although the cauſe of challenge proceeded from 
the huſband only; but after trial it was aided by the ſtatute of 
jeofails, and judgment given for the plaintiff. Browal. 234. Hill, 
12 Jac. Wright v. Mouncton. 


See (I. d. 2). (X. c) Challenge. Between what Perſons the Iſſue 


being, a Challenge may be. Where the King is 
Party. 


Trials per [I. WW HERE the king is party to an iſue, no challenge ſhall be 


Pais, 117. 
120. (1 50.) 


to the array. 38 Aff. 19.) 


* Br. Challenge, pl. 141. cites S. C. per Green, but adds quære; for no anſwer was given to it, 
and that in the ſame year, pl. 22. the defendant, in iſſue between him and the king, challenged a juror, 


and was compelled to ſhew bis cauſe immediately, becauſe the king was party. 


Note, at the [z. Anciently upon iſſues, where the king was party, a chal- 


en |, 1 i 
E lblenge might be taken to the array, cr 10 the polls, without cauſe 


In time of E. 1. 83. 
2 3 [3- But otherwiſe it is at this day. Time of E. 1. 83. Said 


e to be agreed by king and council. See the ſtatute in magna 
charta, fol. 132. called ordinatio de inquiſitionibus. ] 


ſhewing cauſe, but only that they were not good for the king, and without being limited to any number. 
But this was miſchievous to the ſubject, tending to infinite delays and danger, and therefore it is enacted 
de catero licet pro domino rege dicatur, quod juratores, &c. non ſunt boni pro rege, non propter 
remaneant inquifitiones, &c. ſed afſignent certam cauſam calumnie, &c. whereby the king is now 
reftrained. Co. Litt. 1 56. b. (q). S. P. Trials per Pais, 148. (177.) 


Br. Chal- [A. If it be preſented that J. S. has done a nuſance to London, and 


 tenge, fl the people, and an ifſue is thereupon between the king and him, 
8. C. it is not any challenge to the array that it was made by the ſheriff of 
Trials per Middleſex, who is deputed and removeable by the commonalty of 


. London, becauſe it is the ſuit of the king. 19 Aſſ. 6. adjudged.] 


Cro.E. 653. [Sg. In a menftrance de droit brought againſt the queen for land 


1 in ward of the queen, by the nonage of J. S. if the parties are 
at 


2 @ on 


Trial. 


243 4 
at iſſue, it is a good challenge to the array for the queen, that the pw, [4 
 fheriff, who made the pannel, was * within the diſireſs of the plain- Fol. 646. x 1 
＋ wo though every ſubject owes greater favour and obedience to Pat 1 
the queen, by reaſon of his allegiance, than to any lord by reaſon 8. C. 48. 1 
of his tenure. P. 41 El. B. R. between the Lord Huxs DON AND cordingly. | = 
THE QUEEN. ] 275 * 4 
117. (147. 1 
[6. Where the king 7s /ole party to an iſſue, yet the other may 1 Br. Cha 4 
take a principal challenge. Contra, 1 19 Aff. 6. wh. A 
| f S. C. 1 
[7. If an iſſue be between the king and another, upon a pre/ent- Br. Chal- 1 
ment that he has done a niſance to London, and other people of the —_ 1 
kingdom, the defendant may challenge a juror that he was one of the S. C. 1 | 
preſentors. 19 Aſl. 6. | 1 
[8. Mich. 2 H. 4. B. R. Rot. 30. An array is quaſhed, be- 1 
cauſe it was made by the ſheriff in favour of the king, who was plain- 1 
tff in the action.] | 1 
[9. But it is not any challenge to the array, that the ſheriff fa- S. P. Co. 38 
voured the king more than the party, becauſe he ought ſo to do, by 145 _— : A 
reaſon of his obedience. 22 E. 4. Challenge, 63.] per Pais, 4 
, | > | 120. (1 50.) 1 4 
[10. In a guare impedit by the king againſt J. S. if they are at YM 
iſſue, it is not any principal challenge to a juror for the detendant, 4 | 
that he vas of the livery of the king ; but he ought to conclude, and 4M 
fo favourable. 3 H. 6. Challenge, 17.] ; 1 
11. Upon an iſſue between the king and another, it is a good S. P. Co. 1 | 
challenge that the eri 2vas valet of the crown of the king, or ſuch 8 uy 
menial ſervant. 22 E. 4. Challenge, 63.] | Trials per A 
| Pais, 117. 120. (150.} 3 | 

| ©M 

12. Traverſe againſt the king, They were at iſſue, and the Fltisno 2 
ling challenged, inaſmuch as the ſheriff who made the pannel was coufin ee E 
of the plaintiff ; and it was. admitted a good challenge, and yet it king is 1 
was ſaid that a man cannot challenge $ againſt the king, to ſay party, to W 
that a juror is ſervant or favourable to the king. Br. Challenge, DE ES E 

J : & > Juror is te- 1 

pl. 154. cites 4 H. 2. | nant to the 3 

king, or 


that he is favourable to the king, becauſe every man holds his land mediately or immediately of the king, 
and all ſubjects ought to bear their favour to the king. Kelw. 102. a. pl. 3. Mich. 24 Hf. 7. a. Nota 
in the caſe of Genney v. Brand. S. P. Trials per Pais, 149. (177.) 


DN en ooo es ME ore 
De . 


FIR 


13. By which the plaintiff prayed venire facias to the coroners, 


and ſaid that there were ſeven coroners, and three ere his coufins, and 4 4 
| | ö 
prayed venire facias to the four, fo that the three ſbeuld not inter- 9 


21 


e 

PoE — 

3 3 
* 4 


meddle ; and it was awarded accordingly; but he /hall ſhew how 
couſin, and ſo he did. Br. Challenge, pl. 154. cites 4 H. 2. 


5 +: 14. And if the ſerjeants ſay that they were not couſins, the pannel * | 
8 ſhall be made by all, and the king ſhall not have challenge to it 1 
after. Br. Challenge, pl. 154. cites 4 H. 2. 1 
15. But the king may ſbeau other matter to challenge the ſame 1 
goroners, or may ſhe ether cgſinage, which the party ſhall not ſhew, A 

a 


C 


as it was ſaid; but quære. Br. Challenge, pl. 154. cites 4 H. 2. 
| 1 16. Je 


243 | Trial. 


Bara man 16. ſue betwween the king and the party for breaking the peace, 
| — n and the array was challenged for the king, becauſe it was favourably 
challenge made at the denominaticn of the defendant. And it was agreed that 
egainft be the king may have ſuch challenge, and he may challenge the polls 


* fer favour ; quod nota. Br. Challenge, pl. 155. cites 4 H. 7. 8. 


Pl. 155» cites 4 H. 7. 8. 


17. The king may challenge the array for favour. Co. 
Litt. 156. a. (0). | 
S. P. Trials 18. Where a ſubje may challenge the array for unindifferency, 
per 1 5 ö there the king being party may alſo challenge for the ſame cauſe, as 
[ 244 1 for kindred, or that he has part of the land, or the like. Co. 
Litt. 156. a. (e). 
19. It is a good challenge to ſay the /beriff or juror bears grudge 
or malice ta the defendant, where the king is party. Trials per 


Pais, 149. (177-) 


(Y. c) Challenge. What Perſons may be impannelled. 
[ In reſpef of their Quality or Degree. 


And becauſe [ 1. IN a writ of right a baron of the realm ought not to be im- 


” y_ - | pannelled of the inqueſt ; but it ſhall be good challenge to 
jury, ke excuſe him, if he be impannelled. 22 E. 3. 18.] 


brought . 
writ out of Chancery that he was a baron, and upon examination it was found that he and his anceſtors 


had held part of the barony time out of mind, and therefore he was diſcharged by judgment, by good 
advice. Quod nota. Br. Challenge, pl. 211. cites 48 Aſſ. 6. Barons who are lords ſhall not be 
impannelled upon inqueſts nor affiſes, &c. if their preſence be not neceſſary ; but they ſhal! have a writ 


unto the ſheritf to diicharge them. F. N. B. 165. (D). 


. wat [2. The ſame law in other writ. 48 Aff. 6. adjudged.] 
al5, 11 . : 

(147+) | 

In a writ [3. In a writ of right the inqueſt ought to be all of knights. 
of right 4 5 | 

karl were 22 E. 3. 18. 39 E. 3. 2. b.] 

returned, who appeared at the bar without their ſwords ; but the Court told them, that they ought to be 
gladiis cincti, and that it was a god challenge, if they were not; whereupon they went from the bar, and 
put on their ſwords, and came back, and were ſworn to make the pannel, and the next day they came 
gladiis cincti, and put in the pannel. Mo. 67. pl. 181. Trin. 6 Liz. Squire v. Read. Dait, 
Sher. 68. pl. 36. S. C. accordingly. | 


Trials per [4. In a writ of right, a banneret may be impannelled of the 


een. inqueſt, and he ſhall not be excuſed becauſe he is a bannerct. 


_— 22 E. 3. 18. adjudged. ] 
It was ad- Cg. In a writ of right, a /erjeant ſhall not be impannelled of the 
Judged that inqueſt, if there are knights covenable. 22 E. 3. 18. 39 E. 3. 2. b.] 


ay coal {6. But otherwiſe it is, if there are not knights covenable. 
— _ 22 E. 3. 18. 39 E. 3. 2. b.] 

t e- | 

a 2 or more knights mult be returned of the jury. And it was faid that in Cumberland there was 


but one frecholder who was a knight, beſides Sir Richard Stote, a ſerjeant at Jaw. And the Court were 


of opinion, that rather than there ſhould be a failure of juftice, a ſerjeant of law ought to be returned a 
juryman; for this privilege would not extend to a calc of neceflity. 2 Mod, 182, Hill 28 & 29 Car. 2. 


B. R. Northumbe:land Countels's caſc. 
7. Droit. 


W c 91 £ _4 ad © a U 


„ 


Trial. 

7. Droit. The parties joined the miſe, and proceſs to the ſheriff 16 
cauſe to come 4 knights to chuſe the grand alſiſe, who returned 2 knights 
and 2. ſerjeants, and that there were no more knights in the ſame county, 
which abere not of the affinity of the one party or the other. And per 
"Thorp, the return is not ſufficient ; for the parties may challenge, 
if it be ſo; and after they were admitted ex aſſenſu partium, &c. 
But it ſeems, if the ſheriff returns gentlemen, and calls them knights, 
this is ſufficient, and not traverſable whether they are knights or no ; 
for the attaint is 24 milites, and yet they return gentlemen, and 
after they chuſe 16 knights of themſelves gladiis cinctos, accord- 
ing to the form of the writ; and for want of knights they may 
chuſe others. And ſo it ſeems of the return of the 4; and ſo 
it is ſaid per "Thorp, that if he returns 2 knights and 2 others, 
where there are no more knights in the county, this ſuffices, 
And ſo ſee 16. ſo that the grand jury /hall be always more than 12, 
as it ſeems; and if the parties will challenge they may; and if 
they challenge any of the 4 knights, this ſhall be tried by the 
other 12 knights; and after they went aſide, and choſe a jury, 
and certified it to the Court, and the parties aſſented to it. Br. 
Droit de Recto, pl. 18. cites 39 E. 3.2. 

8. In orit of right, writ ifſued to the ſheriff to return 4 knights to 
chuſe the grand aſſiſe returnable tali die, and the ſheriff returned that 
there were no knights but Burgeſſes, by which another writ iſſued re- 
turnable immediately; by which the 4 knights were demanded, who 
came to the bar gladio cinfos, &c. And ſo it ſeems that he may 
return them knights though they are not knights. Br. Retorn de 
Briefs, pl. 106. cites 7 H. 4. 


(Z. c) Challenge. What Perſons ought to be im- 


pannelled. 


Lt. IN an attaint upon a recovery by falſe verdict in an aſſiſe, fore 
knights ought to be returned in the pannel. 17 E. 2. At- 


a2. And 7 there are not any knights in the hundred where the 
land lies, they ſhall be returned out of the county. 17 E. 2. At- 
taint, 69,] 


C245] 


Br. Droit? 
de Recto, 
pl. 6. cites 


7 H. 4.3. 20.4 


Co. Litt. 
156. a— 
Trials per 
Pais, 118. 
(147.) 
Trials per 
Pais, 118. 
6 47.— 
The 4 
knights uſed 


to chuſe 16 knights of themſelves, and of others to have tried the grand aſſiſe, and writ iſſued to the 
Heriſſf to cauſe them to come, who anſwered that there ⁊vere not ſo many knights there 3 by which the 4 
knights were reſummoned to chuſe In gb from the county next adjacent. Br. Jurors, pl. 45. cites 
33 E. 3. and Fitzh, Trial, 97.— Br. Viſne, pl. 102. cites 33 E. 1. and Fitzh. Trial, 97. 
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V. THE 


245 Trial. 


ee. (Z. c. 2) Challenge. Freehold neceſſary, or not. 
In what Caſes. 


S. P. * 9 BY the ſtatute 8 H. 6. cap. 29. Inſufficiency, or default of 
2 87 == Franktenement, is net any challenge to aliens who are impan- 
Hauk. nclied with Engliſh ; but yet it ſeems to be a challenge 7 the Eng- 
PL C. 419. 4% who are impannelled with the aliens; for the words of this 


<p-43-£35- ſtatute rely all upon aliens. Staunf. lib. 3. 160. b. 


2. 4 H. 8. cap. 3. enacts, That the fheriffs of London are im- 


powered to impannel perſons, being citizens, who have goods to the 
value of an hundred marks, who ſhall be ſruorn and act as other per- 
fons who have lands to the value of 4os. per ann. 
But not- 3. 23 H. 8. cap. 13. enacts, That every perſon, being a freeman 
withſtand. of any city or town corporate, and worth in moveable goods and ſub- 


— 


+ france to the value of gol. ſhall be admitted in trial of murders and 


ſaving for 5 Sa pc 

cities, bo- felontes in every ſeſſions and gacl delivery to be holden for ſuch cities and 
. and towns corporate, albeit they have no freehold, provided that this act 
. 45 net extend to any knight or eſquire abiding in or reſorting to any ſuch 
is no expreſs Cty, Wc 

ſaving of . | g 

any trial contrary to the purview of this ſtatute, and made good by ſome, other; and therefore it 
may be argued that the trial of felonies in towns, by jurors worth 401. in goods, by virtue of this ſta- 
tute, is no longer lawful, it not being a trial by uſage but by ſtatnte. Yet ſeeing 4&5 W. & M. 
ſeems plainly to have a view to trials in counties only, and the Natute of 16 & 17 Car. 2. cap. 3. which 
is penned almoſt in the very ſame words, was taken no way to alter the former method of trials in 
towns, leaſt it ſhould cauſe a failure of juſtice; and it being generally impracticable to get a ſufficient 
number of ſuch freeholders as the ſtatute requires in towns, it ſeems a reaſonable conſtruction of 4 & 
5 W. & M. that the trial by 24 H. 8. ſtill continues lawful, as before; but it hath been agreed, that 
for trials in London for high treaſon, every juror ought to have ſuch freehold or copyhold as is re- 
quired by 4 & 5 W. & M. 2 Hawk. Pl. C. 417. cap. 43. f. 24. | - 


*[ 246] | 
4- In the arraignment of W. T. for treaſon for compaſſing & 


imagining the death of the king, it was agreed by the juſtices, 


that though he was an eſquire, he might and ought to be tried by 
common merchants, or other honeſt and lawful men, who could 
expend 405. of franktenement, or if he be worth 100/. in goods, he 
might be ſworn for treaſon, & c. And ſo the ſtatute which ſpeaks 
of people of his condition, has always been put in ure. D. 99. b. 
pl. 67. Paſch. 1 Mar. "Thomas's caſe, 
5. In inferior courts it is needleſs in the diſtringas to return the 
jurors quorum quilibet habet ſo much, becauſe the ſtatutes only 
include the greater courts. 1 Keb. 189. pl. 170. Mich. 13 Car. 2. 
B. R. Helier v. Gray. | | 
Skin. 91. 6. In an information in the nature of a quo warranto againſt ſe- 
Tur Kixd veral citizens of Worceſter, for uſing ſeveral liberties and franchiſes 


Crry oy in the faid city, the counſel for the defendant challenged the polls, for 
Worczs- that the jurors had not any freehold within that city. The judges 
- rrp. uy C. debated this matter, and ſeemed to think it no good challenge, 
Court ſeem- becauſe the ſtatute 2 H. 5. cap. 5: doth not extend to caſes where 
eto doubt the king is party; and the ſtatute 35 H. 8. cap. 8. extends not to 
* 0 %.. cities and corporations, but to the ſheriffs of counties at large ; for if a 
ing in a city 5 c 8 pannel 
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pannel made in corporations muſt have freeholders, it muſt like- which was a 


wiſe have 6 hundredors, which cannot be in any corporation; Sinz zu. 


and ſo 27 Eliz. cap. 6. therefore the jurors in corporations muſt elf, and 


not be as at common law. It is true, in Cro. Eliz. 413. BLuxr's re 
caſe, it is ſaid that there ought to be ſome frecholders, but that their opt. 


cannot be intended in corporations, becauſe in many there are no nion, whith 
freeholders at all, and fo there would be a failure of juſtice; and v, that it 
ſuch a challenge was never made in any trial at niſi prius in Guild- i 
hall, London; and it would be inconvenient after ſo long prac- and that a 


tice to the contrary to admit ſuch a challenge. Raym. 484. Hill. _— 


34 & 35 Car. 2. B. R. The King v. Higgins. might hap-. 
— And Ibid. 106. pl. 5. Paſch. 35 Car. 2. B. R. the Court commanded 


pen a failure of juſtice. 
judgment to be entered, and refuſed the counſel to argue whether want of freehold be a challenge to the 
polls, having by opinion likewiſe of the juttices of C. B. over- ruled it at the trial. Vent. 366. 


The King v. Higgins, S. C. And it being moved in arreſt of judgment upon this point, the 


Court would not admit the matter to be debated, though divers precedents of like nature were offered, 
becauſe they ſaid they declared their opinions before, and the redreſs might be upon a writ of error. 
2 Show. 287. pl. 285. The King v. ſeveral Aldermen of Worceſter, Paſch. 35 Car. 2. B. R. the 
S. C. accordingly. 5 | 


7. It was reſolved by Lord Pemberton and 10 other Judges, 
that want of freehold was no challenge in a trial for treaſon, much 
leſs in a corporation. 2 Show. 310. pl. 322. Trin. 35 Car. 2. 
B. R. The King v. Lord Ruſſel. | 

8. 3 Geo. 2. cap. 25. /. 18. enacts, That any perſon having land 
in his can right of the yearly value of 201. over and above the re- 
ferved rent, being held by leaſe for the abſolute term of 500 years, or 
more, or for 99 years, or any other term determinable on one 
or more lives, the name of every ſuch perſon ſhall be inſerted in the 
lifts and in the freeholders boch; and ſuch leaſehalder may be ſummoned 
to ſerve on juries as freeholders may. 

8. 19. The ſberiffs of London ſhall not return any perſon to try any 
ſue joined in any of his majeſty's courts of B. R., C. B., or Exchequer, 
or to ſerve on a jury at the ſeſſions of oyer and terminer, or ſefſrons of 
the peace to be held for the city, who ſhall not be a houſekeeper within 
the city, and have lands, &c. or perſonal eſtate to the value of 247 ] 
100 l. And the ſame cauſe alleged by way of challenge, and found, 

ſhall be admitted as a principal challenge, and the perſon challenged may 
be examined on oath of the truth of the matter. | | 

9. 20. The ſheriffs or officers ſhall nat return any perſon to ſerve on 
a jury for the trial of any capital offence who ⁊uould not be qualified 
to ſerve as a juror in civil cauſes and the ſame matter ſhall be a prin- 
cipal challenge, and the perſon fo challenged may be examined on oath 
of the truth of the matter. | | 

9. 4 Geo. 2. cap. 7. /. 3. enacts, That all leaſeholders upon 
leaſes, where the improved rents ſhall amount 10 gol. per ann. over 
and above ground-rents or other reſervations, ſhall be liable to ferve 
pn juries. 
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Lo => (A. a) Challenge for Non-/ufficiency of Franktene- 
— ment. In what Actions fimply. | 


on 2 [r. A Challenge for non-ſufficiency of franktenement was al- 
e lowed good; and this tried by triors. 3 H. 4. 4. b. But 
frank-tene. It does not appear in what action it was.] 


ment, the 
party foal! be ſworn whether it be ſufficient or not. Br. Challenge, pl. 90. cites 21 H. 7. 29. 


| l [2. In an action of debt, non-ſufficiency of frank-tenement is 

1 not a good challenge to a juror, becauſe the frank-tenement is 
S. C. not in demand thereby. 17 Aff. 15. adjudged.] 

[3- In 4%, brought by tenant by elegit, or tenant by fatute- 

merchant, non- ſufficiency of frank-tenement is not any challenge 

to a juror, becauſe the frank-tenement is not in debate. Quære. 


17 Aſſ. 15.] 


In what Actions. 


LA. In replevin, defendant avows for rent. ſervice, plaintiff pleads 
hors de ſon fee, the jurors ought to have ſufficient frank-tenement. 
16 H. 7. 14. b.) 
Br. Chal- [F. Ss in replevin, if defendant avows for rent arrear, and 
1 plaintiff ſays riens arrear, upon which they are at iſſue, the jurors 
ought to have ſufficieney of frank-tenement; for though at firſt 
the action was perſonal, yet by this iſſue it is real.“ 4 H. 6. 28. b. 
adjudged 10 H. 6. 8.) | 
(6. So in replevin, if the parties are at iſſue. upon miſngſiner of 
the will, and alſo the defendant avows to have return; though the 
iſſue be not upon the rent, yet he ought to have ſufficient frank- 
tenement. 10 H. 6. 8. adjudged.) 
+ Br. Chal- [/. [$2] in replevin, if defendant avows for damage-feaſant the 
lenge, t jurors ought to have ſufficiency of frank-tenement; for this iſſue 
1 Ibis, makes it real, and the replevin trenches always in the realty. 
Pl. So. cites + 7 H. 6. 25. adjudged. (It ſeems that he intends that he avowed 
11 damage - feaſant as in his frank-tenement. } Quere, 4 H. 6. 28. b. 


a difference 

was taken CONtra. ] 

by the re- ES 

porter, that in the caſe of avowry for damage-feaſant the replevin is perſonal, but where it is for rent ar- 

rear It is real. | 

[ 248 ] 1 

E Chal- [8. In treſpaſs, if the iſſue be upon the frank-tenement, though the 
be: damages are under 40 marks, yet he ought to have ſufficiency of 


cites S. C. 
But att frank-tenement. 7H.6. 44. b. 


7 [9. In a quale jus by a prior upon a recovery in a cefſavit by de- 
fault ; it is a good challenge to a juror that he has not ny 
of frank-tenement, though it be but in nature of an inqueſt of of- 
fice. 19 H. 7. Kelloway, 54. b. dubitatur. ] 

11 | 


[10. It 


uf 
te 


eg 


1 


5 


Trial. f 

Fro, It was one of the conſtitutions of H. 2. made at Clarendon, 
quod nullus juret ſuper legales & liberos homines qui non habet 16 mar- 
catat vel 10 marcatas in catallo, Janus Anglorum, 121. 95.] 

[II. If the damages in the action are 40 marks, it is a good 
challenge that the juror cannot expend 40s. per ann. otherwiſe 
whe. 2 under 40 marks; and this is by the ſtatutes. 18 E. 4. 13. 
* 19H. 6. 9.] — 


(A. d. 2) What all be Sufficiency of Franktene- 


ment. 


[t] Cra. HERE the damages are to 40 marks, the jurors ought 

to have ſufficient franktenement to the value 
of 40s. 13 H. 6. 7. b. 18. b. + 19 H. 6. 9. b. Otherwiſe where 
it is under 40 marks. (This challenge is by the ſtatute of 2 H. 5. 


cap. 3 121 Hl. 7. 29.4 | 


[2] [13. In detinue for an obligation of 201. to the damage of 201, 


though all together be more than 40 marks, yet in an iſſue between 


the plaintiff and garniſlice, it is ſufficient if the juror has frank- 
tenement to the value of 205. or of a mark, becauſe the ſum in the 
obligation 1s not in demand, nor in queſtion, but the damages 
only. 10 H. 6. 7. b.] 


248 


* Br, Chal- 
Cites 8. Cy 


lenge, pl. 60s 


1 Br. Chalk 


lenge, pl. 
60. cites 


S. C.— 


1 Ibid. pl. 


90. cites 


8. C.— 
Trials per Pais, 124. (153. 


Fol. 648. 


— 
And in this 
action the 
plaintiff 
ſhall reco- 
ver nothing 


more than the writing, viz. the obligation itſelf, and damages for the detinue. Br. Challenge, pl. 189. 


cites S. C. : | 
[3] [14- In account upen receipt of toon. if plaintiff counts to 


the. damages of 2001. and are at iſſue whether ever his receiver, 


if the juror has franktenement to the value of 207. and not 4os. 
it is ſufficient ; becauſe though he counts of damages, yet he 
ſhall not recover any damages, and the principal ſum is but 00s, 
which is not within the ſtatute. g 10 H. 6. 18. b.] ö 


Trials per 
Pais, 125. 
154.) 
0 Br. Chal- 
lenge, pl. 
192. cites 
S. C0 .— 


Account 
receipt 


18 J. to the damage of 12 l. which is more than 40 marks, and a juror was challenged becauſe he could 
expend but 20s. and yet he was ſworn, becauſe a man ſhall declare of damages in account, and yet he 


full not recover any damages in account. Br. Challenge, pl. 152. cites 2 H. 7. 1. 


| [4] Lig. In pleas real he ought to have ſuleiend franktenement, 
to the value of 40% 4 H. 6. 28. b. 10 H. 6. 18. (This is by 
the ſtatute of 2 H. 5. cap. 3.)] a 


[5] [16. In treſpaſs of damages under 40 marks, if the iſſue be Any free». 


upon the franktenement, if the juror has not ſufficiency of frank- 
tenement, but of 105. he ſhall be drawn. 7 H. 6, 44. b.] 


hold ſuf- 
fices, Co. 
Litt. 272. 


b. (N) ——— 


And ſee (A. d) pl. 8. 
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[6] C17. In a forcible entry the jurors ought to have franktene- Br. Chal- 
ment of 40s. a year, becauſe none can have this writ but tenant — 
for life at leaſt, and the writ is expulit & diſſeiſivit, and ſo this cites 10 H. 


in its nature is real. 14 H. 4. 14. by Vavaſor.] | Ang 


Fould be r4 H. 7. 14+ and ſo are the other editions. 3. P. where the damages were to to l. 
Vor. XXI. T F it 
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Crial. 


it was allowed à gobd challenge. Mo. 5. pl. 15. Mich. 33 H. 8. Anon. —— Bendl. 28. ö pl. 42. 
S. C. and tays that fuch challenge was allowed, Hill. 4 & 5 E. 6. B. R. in the caſe of Lane v. 


And inthis [7] #18. In a replevin, whatſoever auotvry is made, the jurors 

— — ought to have franktenement of 405. a year; for this in its na- 

come in de. ture is real. 14 Hf. 7. 14. by Vavaſor. ] | * 

bate. Br, 

Challenge, pl. 190. cites 10 H. 6. 8. — Arg. Gibb. 295. cites Finch, 316. 5 Rep. 104. 

Codb. 63, 64. 

Br. 25 [8] (19. In a rplevin, if the iſſue be hors de for: for, yet the ju- 
Ce, . * - 

155. cus tors ought to have franktenement to 404. a year. 9 H. 7. 1. 

The caſe ſg] C20. If a man has eſtate for life, rendering rent upon con- 

r dition of re-entry, this defegſible eftate is ſufficient franktenement. 

life, re- #7 H. 4. 1. b. contra. But fee Fitzh. Challenge, 158. abridging 

2 to this contrary to the book.] 

k teme 


of the juror, leaſed to the juror and his feme all his intereſt, rendering rent; and for default of 
payment to re-enter, and the challenge was allowed. Quod mirum ! Br. Challenge, pl. 34. cites 


7 H. 4 · Is 


Br. Chal- 


lenge,pl. 80 · 


cites S. C. 


Trials per 
Pais, 122. 
184.) 


[ro] 21. In a replevin, if the iſſue be riens arrear, where the 


avowry was for rent, the jurors ought to have 40. franktene- 


ment, becauſe the avowry is in the realty. 4 H. 6. 28. Per 
Curiam. ] | 

[1] [22: In an attaint the jurors ought to have ſufficient 
franktenement, to the value of 20/. a year. 36 H. 6. 23.] 


In attaint in the city of York a juror was challenged, becauſe be could not expend 201. a year, accord- 
ing to the ſtatute. Cateiby ſaid, tbe ftatute excepts cities and borcughs. Per Pigot, this is intended of 
cities and boroughs which are not counties in themſelves, as York is; and the challenge was diſallowed, 
becauſe the exception in the ſtatute is general. Br. Challenge, pl. 170. cites 12 E. 4. 15. ———Þr. 
Attaint, pl. 116. Cites S. C.——Br. Jurors, pl. 44. cites S. C. 


See pl.7.and 


the notes 
there. 


See pl. 9 


Br. Chal- 


lenge, pl. 
49+ cites 
S. C. aud 


[12] [23. In a reflevin, if the avowry be for damage feaſant, 
quzre. 4 H. 6. 28.] | 

ſ13] {24- In a quele zur the jurors ought to have ſufficient 
franktenement, to the value of 40s. 19 H. 7. Kelloway, 54. b.] 

(14] [25. In an action of debt for 10l. to the damage of 201. the 
jurors ought to have franktenement of 40.5. a year; for it is with- 
in the ſtatute of 2 H. 5. 9 H. 5. 5. for the ſtatute is not as the book 


becauſe this intende, ( debt or damage, } but debt and damage. 


is equally 


miſchievous, therefore he was drawn by the equity of the ſtatute; for the letter doe: not ſerve it, 


the debt being but 10 l. and the damage: 201. jo that the one nor the other amounted to 40 marks,— — 


Co. Litt. 27 2» dg. 


Trials per 
Pais, 124- 


1154-)— 


[15] C26. It ſeems before the ſtatute of 2 H. 5. franktenement 
of any value was ſufficient ; for there franktenement to the value 


Szepi.{z:.] of 55. a year was ſufficient. 3 H. 4. 4. b.) 


[16] [27. If an aſſiſe be returned by a bailiff of a franchiſe, and the 
jurors are challenged out for default of franktenement, and there 
are not jurors within the franchiſe who have ſufficiency, a venire facias 


hail be awarded to foreignert. 18 E. 3. 51. 


[#7] (28, If in an a/taint ſome are challenged becauſe they can- 


not 


_—_ 
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not expend 201. a year, and one makes default who can expend more 
than 201. a year, none ſhall be ſworn who cannot expend 20L. a 


year, till he who can is ſworn or challenged out, 36 H. 6. 23. b. 
By all the Juſtices. ] 
[18] [29. But if all had appeared, and ſome challenged becauſe [250 
they cannot expend 201. a year, and there are not others to make a - 
ll inqueſt, thoſe who cannot expend 201. a year, ſhall not be ſworn Fel: 649. 
till the ſheriff returns that there are not others more ſufficient, or that it p | 
ome were 


be ſo found by ſome of the inqueſt, 36 H. 6. 23. b. Dubitatur.]J challenged 


inaſmuch as they could not expend 201. by which 12 tales iſſued, and the ſheriff returned that there were 
n more in the county wvho could expend 201. by which decem tales ficut alias iſſued to return tbeſe who 
ere neareſt 20 l. according to the flatute. Tremaile 2d Juſtice ſaid, this is of thoſe who can expend 191. 
per ann. and ao others. But tota Curia e contra; for it ſball be 19 J. 181. and jo ts 10. or l, if 
there are ng others in the ſame county. And one was challenged becauſe he could not expend 121. and 
there were divers others who could expend more per ann. than this juror, by which another writ iſſued 
to return them. And if there are not enough of 121. an:ther ⁊vrit ſhall ifſue to thoſe ⁊ubs are under 12 J. 
And fo note that the party ſball not wwant a trial; for then he ſhall want juſtice, which is contrary tu 
law. Br. Challenge, pl. 91. cites 21 H. 7. 38. Br. Attaint, pl. 43+ cites S. C. 


[19] 13 E. 1. cap. 38. enacts, That if afſiſes and juries be taken — — 
AN Kins 


out of the ſhire, none ſpall paſs in them that have not 404. a year at leaſt, fois, hae 
except thoſe who are witneſſes to deeds. though it is 
[20] 21 E. 1. enacts, That no ſheriff, under-ſheriff, or bailiff, enacted by 


s * . # . the ſtatutes 
all impannel any upon juries to ſerve out of their proper counties or f Weg. 


bailiwicks, unleſs they have 51. a year in lands at leaſt, and none ſhall minſter, 2. 


be impannelled to ſerve in their. proper counties, unleſs they have 40s. 3H app 
„ 4+ CC 


ſaving that before juſtices-errant in their circuit, and alſo in cities, bo- his aui 2 
roughs, and other market towns, where recognizances, aſſiſes and nendi ſun: 
juries, or inqueſts, do paſs upon matters touching the ſaid cities, Wc. it e — 
fall be done as has been accuſtomed. | ſhall be put 
in aſſiſes or juries, except in cities, burghs, or trading towns, who have not tenements to the yearly 
value of 40s. &c. yet it ſeems to have been generally agreed, that a juror can neither be challenged by 
the parties for being returned contrary to the acts, nor allege ſuch matter himſelf tor his diſcharge, but 
muſt take his remedy by action againſt the ſheriff, or by writ of privilege for his Citcharge. 2 Hawk. 
Pl. C. 416. f. 14. Es | 

By this ſtatue of 21 E. 1. and alſo by the Regiſter, it ſeems to be admitted, that at the common 
law there was no neceſſity that jurors ſhould have any freehold as to inqueſts before juſtices in eyre, 
or in cities or burghs. Alſo it ſeems agreed, that the common law doth not require that a juror 
ſhould in any caſe have a frechold of any certain value. And upon this ground it hath been adjudgeds 
that a freehold worth but 20s. or 5s. or even a penny, is ſtill a ſuiſficient qualification for a juror 
in ſuch caſes as are not within the ſtatutes which require a freehold of a greater value. Alfo it hath 
been adjudged, that the common law did not require that à juror ſhould in any caſe have any free- 
hold. But this is not only contrary to what ſeems implied by all the authorities [there] above cited, 
which in ſaying that the common law did not require a freehold of any certain value, plainly ſeem 
to ſuppoſe that it required ſome freehold, but hath been alſo contradicted by many expreſs authorities; 
agreeably to which it ſeems to be ſettled at this day, that the want of freehold is a good chalienge of 
a juror in all caſes not otherwiſe provided for by ſtatute, and conlequently in-a trial tor high treaſon 
in London, as well as in any other county. But it ſeems agreed, that wherever the letter of the com- 
mon or ſtatute Jaw requires that a juror ſhould have a freehold, the meaning is fully ſatisfied by his having 
the uſe of a freehold, and that it is not material whether he have it in his own or his wife's right, or 


Whether it be abſolute, or upon condition, or an eſtate of inheritance, or only for term of one's own or 
another's life, ſo that it be in the ſame county wherein the ſuit is brought, and actually continue in ths 


juror till the time when he is ſworn, 2 Hawk. Pl. C. 415. cap. 43. f. 12, 13. 


[21] 2 H. 5. cap. 3. enacts, That no per/on ſhall paſs in any in- * That is to 
queſt, upon trial of the * death of a man, or between party and party, in ſay — 


flea real or perſonal, where the debt or damage declared amounts to 40, 2 H. Hig. 


_ marks, if he have not + 40s. a year above reprizes, if he be challenged, Pl. C. 272. 


in the notes 
there (2). It has been adjudged, that this - extends as well to a collateral que as to the gene- 
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ral one, but nt to an indifment or information for a crime not capital; for the words are upon trial of the 
death of a man; nor in any inqueſt between party and party in plea real or perſonal, &c. 2 Hawk. 
Pl. C. 416. f. 16. 

Cefly que ze ſhall be ſworn upon inqueſts and juries. - Br. Jurors, pl. 14. cites 15 H. 7. 14. Per 
Frowike Ch. }. S. P. Br. Challenge, pl. 165. cites 5 E. 4. 7. S. P. Keilw. 42. b. 
Pafch. 17 H. 7. So of feoffees /eiſed to the uſe ; and this by the ſtatute. Per Frowike Ch. J. 
Br. Jurors, pl. 14. cites 15 f. 7. 14» Br. Challenge, pl. 202. cites S. C. — Serjeant Haw- 
Eins ſays it ſeems ag:eed, that a cy gue uſe of any freehold in the ſame county, of the yearly value of 
408. is a good * juror within this ſtatute. And ſome have holden that the law is the ſame as to the 
ferffee of ſuch land in truſt for another, or a remainder-man of a ſtate of ſreebold expectant on a ſeaſe for 

» But this ſeems not to be maintainable, becauſe the ſtatute in requiring that a juror ſhall have 
lands of the yearly value of 40s. above all charges, plainly ſeems to intend that he ought to have lands 
of the clear income, whereof at the time he can expend ſo much. But a man cannot expend any thing 
out of lands whereof he is infeoffed to the uſe of another, or wherein he has only a dry remainder. 
2 Hawk. bl. C. 416. f. 17. 

+ By the conſtruction of this ſtatute, 1ſt. It muſt be land of that value in the ſame county. 9 H. 7. 1. b. 
adly, He u not only be ſciſcd thereof at the time of the pannel made, but alſo ar the time that be 
comes to be iworn, otherwiſe he may be challenged. 12 H. 7. 4. a. 2 H. Hiſt. Pl. C. B. 272, 273. 

+ 26. 

Ibis ſtatute was introduCtive of a new law only with reſpect to the quantum of the freehold ; for 
by the common law it was requiſite that a juror ſhould be a freeholder ; ſo that though this ſtatute be 
repealed by the general words of 1 & 2 P. & M. cap. 10. as to treaſon, yet fome freehold was ſtill 
neceſſary ; and fo it was allowed in FITZNANAIS's cafe, by Pemberton Ch. |. See State Trials, vol. 3. 
p- 253. notwithſtanding it was ruled otherwiſe, in the caſe of Lord Russ EI by the _ State 
Trials, vol. 3. p. 634- and in the caſe of Col. Sipxzty, ibid. p. 736. which laſt reſolutions were 
declared to be illegal by ſeveral acts of pariiament. See 1 W. & M. ell. 2. cap. 2. 7 W. 3. cap. 3. 
See alſo Sir John Hawles's remarks on thoſe trials. State Trials, vol. 4. p. 169. and p. 189. 2 H. Hiſt, 
PI. C. 272. in the notes there (a). | 


12577 
[22] 1 R. 3. cap. 4. Ne bailiff, or other 2 Hall return in 
e 


any pannel, any perſon upon any inquiry at the ſberiſf's turn, but ſuch 
as have lands and tenements in the ſame county, viz. freehold to the yearly 


value of 205. at leaft, or capybold to the yearly value of 11. 6s. 8d. 
[23] One vas challenged for the hundred, that at the time of the 


pannel made he had lands there, but he aliened them after ; and yet 


this is a good hundredor, and was ſworn, Br. Challenge, pl. 71. 
cites 14 H. 7. | 
[24] A man ſeiſed of land to the value of 40s. within the county 


of Middlefex, and of land to the value of 125. within the county of 


Suſſex, and grants a rent-charge of 405. iſſuing out of all the ſaid land 
to a ſtranger in fee, the grantee has ſufficient freehold to be a juror 
in both counties. 'Trials per Pais, 125. (155.) cites Williams's 
Reading upon the Statute 35 H. 8. cap. 6. "4 COA 
This exterds [25] 27 Eliz. cap. 6. enacts, That in all caſes where jurors ought 
2 , have lands of 40s. a year, they ſhall from henceforward have lands 


Jained in 


. R., C. E., 4 the value of 41. a year, And if the ſheriff return any perſon who 
Exchequer t 4l. per ann. he ſhall . 

pos 7-4 wo ath not 41. pe he ſhall forfeit 205. 

of offiſe; ſo that it reaches not to trials of felons befure juſtices of gol. delivery, oyer and terminer, or of 
tbe peace; but theſe trials ftand as they did by the ſtatute of 2 H. 5; as to the value of jurors. See ſtats 
33 H. 8. cap · 23 2 H. Hiſt. . C. 273. cap. 36. 


If a man [26] This freehold muſt be in his own right, in fee-fimple, fee- jail, 


— ＋ 1 for term of his own life, or for another man's life, although it be 


term de upon condition, or in the right of his wife out of ancient demeſne ; 
auter vie, for frechold in ancient demeſne will not ſerve. Co. Litt. 156. b. (c). 


or is ſeiſed | | 
in his wife's right, and is returned on a jury, yet if after be is returned c er bis wolf dies. he 
may be chalknged. Co. Litt. 272. b. 5 if of | cefty que vie, ife dies, 


[27] He 


*w ok. 


Trial, 


[27] He muſt have freehold in that county where the cauſe of 
action ariſes, and though he has freehold in another county, yet it 
ſuſhces not. Co. Litt. 157. a. (d). | 

[28 ] If ofter his return he ſells his land, or any entry be made for 
condition broken, ſo as his freehold be determined, he may be chal- 


lenged for inſufficiency of freehold. Co. Litt. 157. a. (e). 


251 


If after the 

return the 

lands be 

evicted, he 
be 


may 
challenged. Co. Litt. 272. b. 
*[ 252 ] 


F297 In an information for an intruſion, a juror was challenged 
for inſufficiency of freehold. Upon examination it was found 
that he had a * 3 to the value of 155. per ann. It was ruled 
by the Court, that though by the ſtatute H. 5. he ought to have 
408. per ann. and by the ſtatute 27 Eliz. 41. per ann. yet thoſe 


Natutes ſpeak only between party and party, and extend not to 


the queen. But it was ruled that he ought to have ſome freehold; 
and therefore one that had no freehold was challenged and with- 
drawn. Cro. Eliz. 413. pl. 4. Mich. 37 & 38 Eliz. B. R. Sir 
Chriſtopher Blunt's caſe. | 


S. P. Trials 
per Pais, 
149. 
Goldſb. 136. 


pl. 39. S. C. 


Fenner and 
Gawdy J. 
doubted, 

but Popham 
and Clench 
held that 
the ſtatute 
did not bind 
the queen; 


and by the common law, if he had any freehold it was ſufficient; and the juror was ſworn by com- 


mand of Popham againſt the opinion of Fenner. 


30. 4 & 5 V. A. 24. enacts, That all jurors (other than 
rangers upon trials per medietat. lingue } returned for trials of iſſues 
foined in the King's Bench, Common Pleas, or Exchequer, before juſtices 
of niſi prius, oyer and terminer, gaol delivery, or general quarter-ſeſſions, 
ſhall have in their own name, or in truſt for them within the county, 
10l. per annum above reprizes, of freebold or copyhold lands and tene- 
ments, or of aneient demeſne, or in rents, or in all or any of the ſaid 
lands, tenements, or rents, in fee, fee tail, or for life. And in Wales 
61. per ann. as aforeſaid. 

And if any of a leſs eſtate and value be returned, it ſhall be a good 
cauſe of challenge on his own cath of the truth of the matter, 

And the ſheriff, coroner, &c. ſhall not return any to ſerve who have 
uot 10l. or 6l. per ann. as aforeſaid, on pain to forfeit 514, tothe crown 


for every perſon otherwiſe returned. 


Saving to cities and boroughs, and towns corporate, their ancient uſage 
of returning jurors of ſuch eftate as heretofore. ; | 

Provided it ſhall be lawoful to return any perſon on a tales who ſhall 
have 51. per ann. in the county as aforeſaid, and in Wales 31. 


London for bigh treaſen. 2 H. Hiſt. Pl. C. 272, 273+ in the notes there (a). Cites 
CASE, Stat. Tr. vol. 6. p. 58. and LaYER's CASE, Stat. Tr, vol. 6. p. 245. 


31. A man ſeiſed of the manor of Dale igfegſ a flranger upon 
condition to pay yearly to J. S. and his heirs 40s. rent. J. S. dies 
ſeiſed of this rent, and then his heir takes it, yet the heir has not 


ſufficient freehold, Trials per Pais, 125. (155.) 


EE T3 


By this fta- 
tute it is not 
ſufficient 
that a juror 
be a free- 
holder, but 
he muſt alſo 
have within 
the fame 
county frees 
bold * 
copy bold 
lands to the 
clear yearly 
value of 104. 
And though 
this ſtatute 
ſeems prin- 
cipally to 
regard coun- 
ties at large, 
yet it has 
been allowed 
to extend to 
trials in 
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See (H-<)- (A. d. 3) Challenge. * [ Principal or | | Peremptory 

7 25 * 

cipal chal- | to the Jurors. What [is]. 

lenge is of | 

2 forts, p RN 5 * : . T 

either by [I. 4 A Principal challenge is no other but ſuch matter which 

Judgment = proves evident favour in the juror or enmity between 

—_ them, and then it appertains to the juſtices to draw him out. 

act of his, 21 E. 4» 11. b. 21 E. 4. 21.4 

or by judg- 

ment of law upon his own act. Co. Litt. 157. a. 

| + A peremptory challenge is ſo. called becauſe he may challenge peremptorily upon his own diſlike, 

without ſhewing of any cauſe; and this only in treaſon and felony, in favozem vitæ. Co. 

Litt. 1 56. b. | 
1 Br. Challenge, pl. 180. cites 8S. C. — Co. Litt. 156. b.— Trials per Pais, 122. (152. ) 


Bendl. 13. 2. Tt is not a principal challenge, that a juror zs in debt either 
—— to the plaintiff or defendant. Mo. 3. pl. 6. Mich. 26 H. 8. C. B. 
non. 
[ 233] 3t is ſaid that a principal cauſe of challenge is, where there is 
expreſs favcur, or expreſs malice, Co. Litt. 157. 

4. If ane within age of 21 be returned, it is a good cauſe of 
challenge. Co. Litt. 157. a. (k). 

5. In an attaint one of the grand jury was challenged, for that he 
abus a captain, and one of the petit jury was his lieutenant ; but this 
was adjudged no principal challenge. Godb. 110. pl. 130. Mich, 
28 & 29 Eliz. C. B. Hoodie v. Winſcomb. 

6. When the challenge, that the juror is of the blood of the plain- 
tiff, appears of record, it is a principal challenge; but when it is 
only by the fhewing of the counſel, as in the principal cafe, it is only 
a challege for favour ; per Glyn Ch. J. 2 Sid. 155. Paſch. 165. 
B. 8. Lacy v. Berry. | 


| (A. d. 4) Challenge peremptory in Criminal Caſes, 


How many. 


92 1. IF a man in caſe of the crown challenges 7hree ingue/ts, then 
1 2 he refuſes the law, and ſhall be put to death. But ſee now by 


wobilicy, the fatute 22 H. 8. that he ſhall nat challenge above 20 perempto- 
2 ae „ii as here ; but for cauſe he may challenge < as many as he will ; 
or felony, quod nota, Br, Challenge, pl. 104. cites 17 Af. 6. 


challenge for juſt cauſe as many as he can. 8 Litt. 156. b. See the notes at pl. 3. 


4 man 2. Appeal by a feme of the death of her baron, the defendant chate 


” ed . ll _ : 
pn = ang lenged a juror peremptorily ; and it was admitted there, that a man 


and chal- may challenge 35 peremptorily in appeal ; quod nota, But at this 


— do a 20 by the flatute 22 x. 8. Br. Challenge, pl. 50. cites 
3 jurors 


65. 7. | 
ard alt tbe 3. In appeal the defendant challenged peremptorily 35 jurors 
juffces of Quod nota, that there is a contrary opinion elſewhere, which 
ſays, 


both beaches 


Trial, 253 


ſays, that it ſhall not be but at the ſuit of the king; but there 2 3 
is as good reaſon that he may challenge 35 at the ſuit of the party * e 
as at the ſuit of the king. Br. Challenge, pl. 74. cites 14 H. 7. 7. he was not 
put to pe- 
nance, and it was agreed that this order ſhall be held before them in their circuit. But uiſey ſaid, 
that in the time of E. 4. the coitrary was uſed. Br. Corone, pl. 135. cites 3 H. 7. 12.——Br. Pain, 
pl. 5. cites S. C. And afterwards in ti. e ſame folio it was ſaid, that a man arreſted of felony chal- 
lenged 36, and the opinion was that he ſþa// be put to penance, as he who refutes the law, Br. Corone, 
pl. 135. cites 3 H. J. 12. S. P. per Cur. Br. Challenge, pl. 211. cites 3 H. 7. 2. But 
per Keble, the ſtatute of Weſtminſter, 1. is taken at the ſuit of the King, and not at the ſuit of the party; 
and concordat I b. 2. Doct. & Stud. that he may by the common law challenge 35; but if he chal- 
lenges 36 he ſhall be hanged, and conco dat. 7 H. 4. and the juſtices above did not ſay that he might 


challenge peremptorily in appeal; but that if he challenged 36 he ihould be put to his penance; quod _ 


nota. —-See 2 H. Hiſt, PI. C. 268. cap. 35. 
By the common lato the priſoner upon an indictment ar appeal might challenge 35, which was under the 


number of 3 juries; but now by the farute of 22 H. S. the number is reduced to 20 in petit treaſon, 


murder, and felony ; and in caſe of high tre-ſon, and miſpriſion of high treaſon, it was taken away by 
the ſtatute of 33 H. 8. But now by the ſtatute of I & 2 Phil. & Mary, the common law is revived for 
any treaſon ; the priſoner ſhal have his challenge to the number of 35, and fo ic has been reſolved by 
the juſtices, upon conference between them, in the caſe of Sir WALTER RALEIGH AND Georkce 
Brooks. But all this is to be underitood when any ſubjeR, that is not a peer of the realm, is arraigned 
for treaſon or felony. Co. Litt. 156. b. 

In capital caſes, at common law, the priſoner could challenge 35 peremptorily; and this was becauſe 
the trial by the petit jury came inſtead of the ordeal, the petit jury of 12 being after the manner of the 
canonical purgation ; and becauſe the whole pares were not upon the jury, but only a ſelect number 
were brought in and choſen by the criminal himſelf, as was uſual among the canoniſts; therefore they 
took a middle way, and gave the defendant liberty to challenge peremptorily * any number under 3 
juries, 4 juries being as many as generally appeared to make the total pares of the county. G. Hiſt. of 


C. B. 30, 
3 12541 
4. In appeal of manſlaughter, it was agreed that the defendant Bendl. 42. 


night challenge 20 peremptorily, as well as upon an indictment. Pl TR _ 
Moor. 12. pl. 46. Trin. 2 & 3 P. & M. Newman v. Punter. ka Fog 


pl. 104. PuNTER v. NEWMAN, S. C. but S. P. does not appear. 


5. If the priſoner upon the firſt pannel had challenged, for in- 
ſtance, 15 peremptorily, and then the jury remains for default of 
jurors, and a diſtringas with a forty tales is granted, he ſhall chal- 
lenge peremptorily no more than will fill up his number, viz. in caſe of 
felony at this day 5 more, and in caſe of treaſon or petit treaſon 
20 more, to make up his full number of 20 peremptory challenges 
in the firſt caſe, and 35 in the laſt, 2 H. Hitt, Pl. C. 270. 


cap. 35. 


(B. d) Challenge to Jurors. What ſhall le a Pe- 
remptory Challenge. Upon Records. 


LI. II is a good challenge to a juror to ſay, that at anoiber time S. P. Co. 
he paſſed againſt him upon the ſame matter which was reverſed _ 157. 


fer error, and ſhews the record, 8 H, 5. 11. and + 33 H. 6. 1. And io if 
admitted. 21 E. 4. 74. b.] | after verdict 
| the judg- 
ment was arreſted. —2 —— f Br. Challenge, pl. 15. cites S. C. but that he did not ſhew the record, and 
ſo the juror was ſworn. -—— Ibid. pl. 38. cites 7 H. 4. 11. But by Choke this is no challenge 
without concluding to the favour, unleſs he fhexvs the record exemplified by which he was ſworn, and 


then it is a principal challenge, quod non fuit negatum. Br. Challenge, pl. 184. cites 21 E. 4. 74. 


hut Ibid, pl. 83. cites 9 E. 4. 16. That it is no challenge that the juror paſſed with the plaintiff 
upon an iſſue upon the ſame matter betwween thoſe twe partics ; for à man ſhall not be challenged tor peak - 


ing the truth. ö 
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8. P. Co. 2. So if he had paſſed againf another upon the uw Ne Vr pare 
Litt. 157. . land in demand. 7 H. 4. 11. b 


b. (1). —— 
® Br. Challenge, pl. 38. cites S. C. So though the demandant was not party; for the juror is 
favourable to the title; and therefore it is a principal challenge, and was ouſted by view cf the 
record; and hence it ſeerns that record ought to be ſhewn in ſuch caſe. Br. Challenge, pl. 197. 


cites S. C. 


See pl. 1. in [3- But if he does not ſhewv the record it is not peremptory. 
8 H. 5. 


— — 11. 33 H. 6. 1. For he who grounds a challenge upon 


29 a record, ought to have it ready. 33 H. 6. 55. 21 E. 4. 74. by 
r record ought to be exemplified. 21 E. 4. 74. b.] 


22 or . caſes, he that takes the challenge muſt ſhew the record, if he will have it take 
place as a principal challenge, otherwiſe he muſt conclude to the favour, e. it be a record of 


the ſame court, and then he muſt ſhew the day and term. Co. Litt. 157. Nun. 


Br. Chal- [4. It is a good challenge of a juror that he was attainted in an 
Inge, r. attairit ; and ſa in a 2urit of conſpiracy, 33 H. 6. 55. Agreed ta 


17. cites 


S. C. and be adjudged.] 

S. P. by 

Priſot; for attaint and conſpiracy are ancient actions. 
( 255 ] 

Br, Chal- [5. But attainder in writ of fergery of faiſe deeds is not a 8 
lese, pl. * * this . is given of late time by ſtatute, 


Trials per Pais, 130. (160.) 


Becauſe the 6. In writ of maintenance, the A 8 challenged a juror be- 


— -z Cauſe he was impannelled upon the action in which this maintenance 1s 

in the prin- are, and paſſed for the plaintiff ; and not any colour of favour, 
ſe, 

Gpal aflie, 35 H. 6. 63. b. adjudged.] 

defendant is ſuppoſed to maintain ; ſed non allocatur; for this is no colour of favour, but it ſhall be in- 

tended that he paſſed as bis conſcience directed him: and maintenance lies, though the . be true; 


far it is not lawful to maintain a juſt cauſe. Br. Challenge, pl. 19. cites S. C. 


2 p. For [7. In treſpaſs, if one juſtifies his franktenement, and the other the 
»7 intend= ſame, and his commandment, and the one | pag is tried for the maſter, 
will ay as and at another day the ſame jury is returned to try the 15 betayeen the 


they ſaid wy plaintiff and the ſervant ; the firſt trial is no principal challenge to the 


Ly xs + eit array, but ought to conclude, and ſo favourable. 18 E. 4. 12. b.] 
would be if the las defendant bad pleaded not 5 3 for this ſtands * Br. Challenge, 
pl. 175 cites S. C. Trials per Pais, 118 
a hag (8. In an cyer and terminer againf tuo, if the one pleads not 
g 7 af 


192. cites guiliy (it ſeems it is of a zreſpaſs of battery and this is found againſt 
S.C.—— Pim, and damages taxed, and after the other pleads not guilty, it is 
* not a good challenge to a juror that he 4was one who paſſed againſt 
(166.) 3** the other defendant in the other iſſue, and taxed the damages, of 
which damages he ſhall be charged if he be attaint ; for perad- 
| venture he may be found not guilty, 29 Af. 3. adjudged. J. 
Br. Chal- [9. In writ of conſpiracy, it is a principal challenge to a juror 
erg-pl-42+ that he was one of his indic tors of the ſame indie ment auheregſ he was 


Trials per acquitted, and whereof he brings this ation, 8 H. 4. 2. b. adjudged. 
Fals, 130, Though 


f nn ee nd od os ee 


my 42 


* 6 


tried for the defendant; afterwards the plaintiff prayed a new 


Trial, 255 


Though now the trial is upon the conſpiracy, and not the firſt 
point, (ſcilicet, the felony.)] | 


[10. In a writ of conſpiracy, it is not any challenge to a juror 


that he was attainted of the ſame conſpiracy by the ſame juror, with Fol. 560. 


ethers, in an indictment at the ſuit of the king, becauſe the juror apes gs org 
did it upon his oath. 27 Al. 13. adjudged, ] 88 


| R | preſumption 
of ill will; but it is a good challenge if he concludes to the favour, Br. Challenge, pl. 120. cites S. C. 


[i. It is not a good challenge to a juror that he is outlawed, © 
ewing forth the capias utlagatum, without ſetting forth the record of 
the outlawry. P. 12 Ja. B. between ConisToN AND GUDGIN, per 
Curiam. } 5 | 
12. The ſheriff returned a pannel in writ of waſte againſt baron and 
eme, and waſte was found; and this ſeems to be by writ of inquir 
of waſte by default, & . And the feme came and prayed to be ., 
and was received, and pleaded no waſte done; and upon this the 


ſheriff returned thoſe who were returned in the firſt pannel which paſſed 
before, by which the defendant prayed that thoſe ſhould be ouſted, 


and ſo they were, and had a new pannel; and the ſheriff amerced. 

The reaſon ſeems to be, inaſmuch as they would not ſay contrary 

to their firſt verdict, Br. Pannel, pl. 13. cites 7 E. 3. and Fitzh. 

Challenge, 1. | *[ 256} 
13. 25 E. 3. Hat. 5. cap. 3. No indiflor ſhall be put in inqueſts Exception 

upon deliverance of the indiftees 75 felomes or zreſpaſs, if he be chal- 2 jo. 


lenged for the ſame cauſe by the indictee. found an in- 
. dictment a- 


| gainſt the party for the ſame cauſe, hath been adjudged good, not only opon the trial of ſuch “ indit. 


ment, but alſo upon the trial of another indictment or action, wherein the ſame matter is either in 
queſtion, or happens to be material, though not directly in iſſue. 2 Hawk. Pl. C. 418. cap. 43. ſ. 27. 
Yer in 7 Ed. 4. 4. pl. 11. abridged Bro. Challenge, + 166. Fitz. Challenge, 53. it js hulden to 

be no principal challenge in treſpaſs. In the Year-book of 40 aſſiſe, pl. 10. abridged Bro. Chal- 
lenge, I 142. an indictor being returned on the petit jury, and giving a verdict, was fined becauſe he 
did not challenge himſelf; yet 27 Ail. pl. 13. abridged Bro. Challenge, & 120. and Fitz. Chal- 
lenge, 137. it is not allowed to be a principal challenge, even upon the trial in the ſame indictment, 
Hawk. Pl. C. 418. cap. 474. f, 27. the note in Marg. (8). 
I See pl. 14. the note. 

See pl. 14. 

See pl. ICs 


14. A juror who was one of the indiffors of treſpaſs, was Tn trials of 
after made foreman upon iſſue in action of the ſame treſpaſs, and felony, ir 8 
. * 8 C - 
becauſe he and 10 more gave their verdict before the twelfth was lenge char 
agreed with them, and becauſe the foreman did not challenge 5 2s ene 


himſelf, becauſe he was one of the indictors, therefore by award 2. 


he was commanded to the Marſhalſea, and made great fine, Br. contre in 

12. ci if es. | © trial of 
Challenge, pl. 142. cites 40 Afl. 10. — ugh 
indiftment ; note the the difference. But Brooke fays the ſtatute of 25 E. 3. cap. 5» de proditioney 


Speaks as well of treſpaſs as of felony, Br. Challenge, pl. 166. cites 7 E. 4. 4+ 
One may be challenged that he was indictor of the plaintiff or defendant, either of treaſon, felony, 


miſpriſion, treſpaſs, or the like, in the ſame eauſe, Co. Litt. 1 57. b. (n). See pl. 9. 


15. After iſſue joined a ſuperſedeas was awarded, but the judge of 


miſt prius not knowing it, proceded to try the cauſe, and the iſſue was 
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niſi prius upon the ſame venire facias, the trial upon the firſt be- 
ing void, the juſtices power being tolled by the ſuperſedeas ; a 
new niſi prius was granted, but the juftices cautioned the plaintiff not to 
have any of the principal pannel which paſſed in the firſt trial ; for 
it will be a principal challenge that he was in the firſt trial. 
Cro. Eliz. 33. pl. 13. Trin. 26 Eliz. B. R. Long's caſe. 
jc lhe 16. Upon an indictment of battery, &c. a juror was challenged 
222 by the defendants, becauſe he war one of the grand jury that found 
by the ap- the indiciment againſt them for the ſame matter, and the challenge 
peice #2 one Was allowed. Sid. 244. pl. 4. Paſch. 17 Car. 2. B. R. the King 
22 5 25, v. Percival, Godfrey, & al. | 


one of the grand jury who found the bill againſt the appellee, upon which he was indicted at Kingſton 
affiſes ; per Holt Ch. J. 11 Mod. 228. Trin. 8 Ann. B. R. Young v. Slaughterford. 


17. The being of the coroner's ingugſt is good cauſe of challenge by 
the appellee; per Holt Ch. J. 11 Mod. 228. Trin. 8 Ann. 
B. R. Young v. Slaughterford. 

18. It hath been adjudged to be no good cauſe of challenge, 
that the juror hath found others guilty on the fame indifment ; for the 
indictment is in judgment of law ſeveral againſt each defendant ; 
for every one muſt be convicted by particular evidence againſt 
himſelf, 2 Hawk. Pl. C. 418. cap. 43. f. 29. | 


£257] (C. d) Challenge. Principal to the Jurors. Mithin 
the Diſtreſs of whom. 


Jerk. rn II is 2 good challenge to a juror, that he is within the dif. 
rade per treſs of one of the parties. ꝙ H. 6. Challenge, 27. Curia. 


Pais, 131. (160. })—— But if either party be within the diſtreſs of one of the jurors, this is no principsl 
challenge but to the tavoux, Co. Litt. 156. b. | 


®Itisa ws [2. In treſpaſs defendant juſtifies as ſervant to A. far his franttene- 
1 ment, and the iſſue is upon the franktenement, it is a good challenge 
per Choke, that a juror is within the diſtreſs of A. becauſe he ſhall have bene- 
1 fat by trial, zhorugh he be not party ; but if he had aid of him, it had 
ton, ina been more clear. 10 E. 4. 12. per Curiam. + 15 E. 4. 18. ad- 
note, But judged. ] 

Brooke ſays, | 

the law ſeems to be otherwiſe, becauſe A. is not party to the record, but he may conclude 36 the favour, 
Br. Challenge, pl. 168. cites S. C. | 


T Br. Challenge, pl. 68. cites S. C. Trials per Pais, 131. (161.) 


Trials fer [z. He in reverſion [is] reſceived, and at ifſue it is a good 
435 % challenge that a juror is within the diſtreſs gf the tenant for life. 

>» 09% 4 32.1 | | | 
By all the [. If a juror dpes ſuit at the leet of the plaintiff once a year, without 
\ Sfboth eber tenure, he is within the diſtreſs of the plaintiff, and therefore it 
benches, is a principal challenge. D. 2 El. 176. 27-] 


præter 
Weſton and Corbet. 


05. K 
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[;. If a juror be cuſins of a foreſt for his liſe, by grant of the king, an * — 
1 enge, pl. 


the plaintiff be] the maſter of the fame, yet it is not a principal chal- 3 
lenge. 16 E. 4+ 1. b.] 8. Co where 
5 the plaintiff 
is maſter of the game. Quod nota, ——— Where one of the grand jury was maſter of the game, and 
one of the petit jury wvas keeper of bis park, it has been holden no principal challenge. Cited by Wind- 
ham. Godb. 110. in caſe of Hoodie v. Winſcomb. 


[6. In action by dean and chapter, within the diſtreſs of the chapter, In Jefmene 


is a good challenge. 21 E. 4. 33. b.] 7 


[7. LS; in action by dean and chapter, within their diſtreſs, is a on the roll, 
good challenge to the juror. 21 E. 4. 12. that the 
s 5 : plaintiff is 
Ii ſce of dean and chapter, wvithin whoſe diftreſs the ſheriff, to whom the venire facias ſhould be awarded, 
is, and therefore they prayed eliſors ; which was awarded, and judgment given accordingly in county pa- 
latine of Durham. And now it was aſſigned for error, that this is no principal challenge, and fo the 
venire facias ill awarded, and cites 9 H. 7. 22. And per Curiam, had the title of leſſor of plaintiff been 
axwarded debors, it had been no principal challenge; contra here, where it is induced with the plea itſelf 
on the roll. Judgment athrmed, niſi. Keb. 553. pl. 64. Trin. 15 Car. 2. B. R. Duncombe v. 


D ale. n 


[8. 82 within the diſtreſs one of he chapter is a good challenge. Br. Chal- 


| lenge, pl. 
2125 4 21}: 180. cites . 


S. C. IT als per Pais, 131. (161.) 


fo. Within the diſtreſs of the brother of the party is not a good 
challenge. 21 E. 4. 33-] | | 
[10. In an action by tenant fer life, it is a good challenge within 258 J 
the diſtreſs of him in reverſion. 21 E. 4. 63. (E. d. 2)pl, 
21. 
8. C. A man leaſed his manor for life, and afterwards an action is depending mand the leſſor 


and another, it is a good challenge that the juror holds of this manor whereof the party has the reverſion ; 
and yet it was ſaid, that a villein, regardant to a manor, may be ſworn between him in reverſion and a 


ſtranger, during the leaſe, Quzre, Br. Challenge, pl. 220. cites 10 H. 7. 20. 


(11. If a chanon brings an action, or action] be brought againſt 
him for any tenancy which belongs to the prebendary, it is a good chal- 
lenge within diſtreſs of the chapter. 21 E. 4. 63. b.] 

112. In attaint it is a principal challenge to a grand juror that “ Br. Chal. 
he holds certain land of one of the petty jury. 22 E. 4. 1. adjudged. 2 = 
14 1: 7. 3-1 | 3.8, and 
without alleging favour; for in ſuch caſes the law intends him favourable, and it is 3 , po hang 
challenge. ; 

[13. $ it is a principal challenge, ht one of the petty jury holds - P. For 
of him, and is within his diſtreſs: for if it be found againſt the 38 
petty jury, their land ſhall be waſted, which will be a prejudice to and after- 


the lord. 22 E. 4. 1. All the Juſtices contra, 14 H. 7. 2. wards ei- 


cheats to the 


lord, or comes to him in ward, the lord will have leis advantage of it than before. Br. Challenge, 
Pl. 18 5. cites 22 E. 4. 1. Br, Attaint, pl. 95. cites S. C. A juror was challenged he- 
cauſe a petit juror held 4 acres in D. of this grand juror ; and it was held no principal challenge. Br. 


Challenge, pl. 91. cites 21 H. 7. 38. 


[14. If eme tenant by reſceit vouchers, and the voucher is traverſed 
by Weſtm. 2. upon the iſſue it is not a good challenge to the juror 


that he is tenant to the wouchee (becauſe the vouchee is not party — 
fi 6 
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| the iſſue, as Brooke gives the reaſon in abridgment of this, title 
Challenge, 34.). 7 H. 4. 1. b. adjudged.] 


Br. Chal- [15. But in this iſſue it had been a good challenge that be is 


2 pl. ' tenant to the tenant, Dubitatur. 7 H. 4. 1. b.) 
S. C. but without any dubitatur, 


—— 116. It is a good challenge to the juror, that he is tenant to the 
Fol. 651. one party, and has done is him fealty, though he be ſeiſed to the uſe of 
= © 2g another; for he is tenant in law to him. 3 H. 6. 39. b. Curia. 
lenge, pl. 9. [17- So it ſeems it ſhall be, if he has not done fralty to him; for 
- S. C. he is tenant in law to him. Contra, 3 H. 6. 39. b.] 

do, if he had done to him no attendance of ſervices, he ſhould not be challenged. Quzre inde; for 
If be be within bis dire, he may diftrain him, and take him for his tenant at his pleaſure, | 


Br. Chal. [IS. It is a good challenge, that a juror ir tenant 10 4 party. 
1.6. 25. b.] | 


80. cites 


8. C. 


| ment to a party. 10 H. 6. 18. b.] : 
Pr. Cha- [20. If one be tenant pur auter vie, and ſows the land, and aft 


lenge Pl. cefty que vie dies, it is no good challenge to him being a juror, 


a | that the corn is yet growing upon the land: for he is not within his 


guzre ; for diſtreſs, but the cauſe of the diſtreſs is determined. 4 H. 6. 25. 


Be was 
fared, be- quære.] 


cauſe ſeveral others appeared, 


[21. It is a good challenge, that the juror is tenant at will a 

party. 10 H. 6. 18. b. 36 H. 6. Challenge, 46. adjudged.) 
259] 22. If A. is diſſeiſed of a manor by B., and A. the diſteiſce brings 
|  afſife, and a tenant who holds of the ſuid manor is impannelled, it is a 


good challenge for the plaintiff to ſay that he is within the diſ- 


treſs of the defendant ; per Harper J. to which Brown J. agreed 
for B. is now in poſſeſſion. But Dyer and Weſton J. contra; for 
though one of them neceſſarily is the lord, and this is now to be 
tried, it cannot be intended that the tenant will be more partial 
to the one than to the other; beſides that the tenants may chuſe 
whether they will become tenants to the diſſeiſor or not; and if 
they are diſtrained to come to the Court, they may ſet forth 
the diſſeiſin for their diſcharge : fo that it is no challenge 2vithout 
ſaying they are become his tenants, or have ſworn fealty to him. But 
Harper and Bendloes contra; for if the diſſeiſor holds a court, 
the tenants being warned, ſhall be compelled to come to it, be- 
cauſe the holding a court is a lawful act, wnich any one who has 
poſſeſſion may lawfully do; for if the tenant be diſſeiſed, and the 
lord grants the ſeigniory, and the diffeiſor attorns, this attorn- 
ment is good, and will bind the difſeiſee when he re- enters, he 
being compellable by law to attorn. And after ex aſſenſu par- 
tium, it was inquired whether he dwelt in the hundred, or whe- 
ther he ever became tenant to him in poſſeſſion or not. Dal. 31. 


pl. 14. 3 Eliz. Kempe v. Markewill, . 
| | 23. If 


[19. It is a good challenge, that he 17 tenant of the franktene= 


Trial. 
23. If a juror be under the diſtreſs of him in whoſe right the 


 e@wrury or juſtification is made, this is no principal challenge, be- 


259 


. cauſe he in whoſe right the avowry or juſtification is, is not party 


to the record. But otherwiſe if he was made party by aid, 
receipt, or voucher, and yet the cauſe of fayour is apparent. Co. 
Litt. 157. b. (c). 


(D. d) Challenge to Jurors. Within Diſtreſs. Who 8 
ſpall be ſaid to be within the Diſtreſs of a Party. 
[1. EVERY juror who is within any leet or hundred of a party, is Co. Litt. 
| within his diſtreſs, and is 2 good challenge. 9 H. 6. Wh n=. 
Challenge, 27. per Curiam.] | ſeigniory of 
either party 


mediately or immediately, is a principal challenge. Co. Litt. 156. b. (h). Trials per Pais, 137. (166. 


— See pl. 6. 


Tl. If a juror Bolds of J. S. and J. S. holds over of a party to the 
iſſue, the juror is within his diſtreſs, and ſhall be ouſted by chal- 
lenge. “ 38 E. 3. 25. adjudged. 22 E. 4. Challenge, 61.] 


* The caſe 
was, that 
in a gquare 
impedit 
brought by 


the earl of A. againſt the biſhop of C. they were at iſſue, and ſome were challenged becauſe they held of 


FJ. wwbo beld over of the earl; and a good challenge, though they did not hold immediately 


and all were of the principal pannel. Br. Challenge, pl. 52. cites 38 E. 3. 25. 


3. If a juror holds certain land of B. as of his manor, and B. 
holds over of the manor of one of the parties, this is a good challenge, 
becauſe he may diſtrain in the land of the juror as well as if it 
had been a meine in groſs without any manor. 22 E. 4. Chal- 
lenge, 61.] 

I. If a juror be inſcoſted by a ſtranger to the uſe of the ſame 


ranger at common law before any ſtatute of uſes, and this land 


zs Held of one of the parties, and the juror has done fealty to him for 
it, he ſhall be drawn; for he is within his diſtreſs. 3 H. 6. 
Challenge, 19. adjudged. }] | | 

[5. Se it was a good challenge at common law that J. 8. a 


ſtranger, was enfeoffed to the uſe of the juror of certain land held of 


a party. 9 H. 6. Challenge, 27. adjudged. ) 

[6. If a party to the iſſue has hundred, to which hundred a juror 
ought to come, he is within his diſtreſs though he is not his tenant, 
and ſhall be ouſted by challenge. 38 E. 3. 25. adjudged. ] 

[ 7. If ce for years rendering rent grants over his eſtate, and af- 
ter an action is brought, it is a good challenge that he is within 
the diſtreſs of the /e/r ; for he is within his diſtreſs, becauſe he 
may avow upon him, or have action of debt for the rent, 
44 Aff. 23. 44 E. 3. 5. adjudged. } 


of the cart ; 


Jenk. 17 5. 
pl. 28. cites 
S. C. 


L 260] 


Br. Chat- 
lenge, pl. 52. 
cites 8. GT 


Br. Chal- 
lenge, pl. 
21, Cites 


S. © But 


Brooke ſays, 


quod mirum 
of this 


judgment. Therefore gu@re, and alſo that it does not appear if any rent be arrear or not. 


[8. It is not good that a juror is within the diſtreſs of a party, 2 _ 
enge, pl. 
68. S. P. 


by reaſon of a reut-charge. 38 E. 3. 25. quzre.] 


12 


Cites 15 E. 4. 18. and ſays notae 


9. A 
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9. A juror was challenged becauſe the defendant is He of 2 
manor of the juror: and this was not taken for challenge any more 
than to ſay that the defendant is within the diſtreſs of a juror; 
but it is a good challenge that the juror is within the diſtreſi of the 
party, which Fineux and Rede affirmed. Br. * pl. TE 
cites 14 H. 7. 

10. If a man leaſes his manor for life, it is a good um in 
action between the leſſor and another that the juror holds of this manor 
of which the party has the reverſion. Br. Challenge, pl. 220. cites 
10 H. 7. 20. 

11. it; in treſpaſs the defendant juſtifies as ſervant to the lord, and 
by his command, it is a good cauſe of challenge to the juror to 
fay that he is tenant to the lord, though the lord is no Party to the re- 
cord. Brownl. 195. 

12. In ejectment, upon not guilty pleaded, a juror was chal- 
lenged for that he was tenant of a manor to which ” wh was a court 
tet, _— the plaintiff was fleward of that court; the Court 
inclined, that it was no principal challenge. Allen, 29. Mich. 
23 Car. B. R. 9 v. King. 
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(E. d) 88 principal to Jurors. For Con- 
ſanguinity. What Confanguinity. 


| Fol. 652+ 


=» per (1. COA GUINITY of the halfblood is a good e 
(16: 1 21 E. 4. 31. b.] 


2. Conſanguinity is good challenge, though there be ns poſſibility 
to inherit by it. 21 E. 4. 33-] 


Trials per 3. Conſanguinity alleged in the juror who i is baſtard, 1s not a 


4 = good challenge. 21 E. 4. 31. b.] 
So 7 his anceſtor be baſtard. But if the juror and party, to whom this kindred is, deſcend both from this 
baftard after the marriage of this baſtard, it is then a good challenge; for as to them he is not a baſtard. 
* 47+ pl. 90. A baſtard cannot be a- Kin to any, and therefore i it can be no principal chat- 


ge Co. Litt. 157. 4. 


See pl. 9.— [ 4. If the juror be coin to the party in the ninth degree, if he can 
. — — ctr, it is a good challenge. 21 E. 4. 63. b.] 


(361.) The ſeveral degrees were ſet forth expreſsly ; but becauſe the father of bim 20bo rab chal- 
lenged wes baſtard, therefore non allocatur; but was diſallowed ; quod nota, Br. Challenge, pl. 20. 

cites 41 E. 3.9. 

* [ 261 


[5. Conſanguinity alleged in the K of the j juror, is not a ood 

challenge. 41 E. 3. 9. b.] 
+ Br. Chal- [G. It is a good challenge that a juror is couſin to the party 
Sei, within the degrees of marriage. + 7 H. 6. 40. 41 E. 3. Chal- 


c. lenge, 99.] 


See pl. 4. [7. So though they are paſt the degrees of — Contra, 
41 E. 3. Challenge, 99.] 

Br. Chal- (8. It is not any challenge, that a juror is couſin to a party 

lenge, fl. ina very long degree, ＋ the part of the mother, where the land in queſ- 


* tion 


K 


W © 
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tion is of the part of the father ; for this can never come to the blood 
of the mother. 40 Afſ. 20. adjudged. ] | | s 

[9. If a canon be plaintiff or defendant for any tenancy which be- 
longs to the prebend, it is not a good challenge that a juror is couſin ta 
another of the canons. 21 E. 4. 63. b. For their poſſeſhons are 3 
ſeveral. ] 

[10. In action by mayor and commonalty, it is a good challenge Triats per 
that a juror is brother to one of the commonalty, 21 E. 4. 63. b. by ( => _ 
all the Juſtices. ] 2 

[II. In action by dean and chapter, if all the canons are dead but one, 2 = 
it is a good challenge that a juror is his brother, 21 E. 4. 63. by 3 
all the Juſtices.] | 

[12. In afſiſe by dean and chapter, it is a good challenge that the g Br. Chal- 
juror is brother to T. who is one of the chapter, that is to ſay, one 180 es 
of the canons. 17 E. 4. 7. 21 E. 4. 11. b. 20. b. 31 & 63. by 8. C. 
all the Juſtices, and adjudged.] 82 — 
was not allowed, by which the defendant made a bifl compriſing this matter, and the juſtices ſealed it, 
according to the ſtatute W. 2. 31. And the jury paſſed for the plaintiff, and he had judgment to re- 
cover, by which the defendant brought writ of error upon this bill and challenge; and upon great argu- 


ment the judgment in the aſſiſe was reverſed, and ſo ſee judgment reverſed for error in challenge. Br. 
Error, pl. 181. Cites 21 E. 4. 11. 20. 31. 63. 


(E. d. 2) To whom. 
[1] [13- IN action by the abbot or abbeſs, it is a good challenge + Br. Chat- 


for conſanguinity of the juror #9 a monk or nun. lenge, pl. 14 
cites S. C. 


7 E. 4. 5. 17 E. 4. 7. 1 28 H. 6. 10. 421 E. 4. 11. b. 21. 33. b. 63-] f Br. Chal- 

[2] [14- In action by bailiffs and commonalty, it is a good lenge, pl. 
challenge for conſanguinity of the juror to one of the bailiffs, o: cites 

E I b 8 S. C.— 
21 8 4+ 3 . ] : If a body 
Politick or incorporate, ſole or aggregate of many, bring any act ion that concerns the body politick or in- 
corporate, if a juror be of kindred to any that is of that body, (although the body politick or incorporate 
can have no kindred,) yet becauſe thoſe bodies conſiſt of natural perſons it is a principal challenge. 
Co. Litt. 157. As (c). þ | 


[3] [15. In an action by dean and chapter, it is a good chal- Where any 


of kin to 


_ of a juror that he is brother to the dean. Dubitatur. 2 of their 
21 E. 4. 31. b.] body at's 
go upon the 


jury it is a good challenge, though the body corporate are not directly party to this ſuit. Per Hobart 
Ch. J. in delivering the opinion of the Court, Hob. 87. in the cafe of Day v. Sa vAOGE; and he cited 
$15 E. 4-13. 28 Aſſ. 18. 21 E. 4. 11. where a dean and chapter bringing an afliſe, a juror was 
challenged, becauſe he was brotber ts one of the prebendaries. G 


Foes | [ 262 ] 
(a [16. In an action by 2 executors, it is a good challenge that M Cr 
he is couſin to one of them, 21 E. 4. 63.] 188. 5 
a 8.8 


(5) [17. In an action brought as executor, it is a good challenge — 3 
to the juror that he is brother to the plaintiff, yet it is en auter droit. 480, to. 
| | S. C. per 
Tremayle 1 


21 E. 4. 12. 20. b. 32.] | SE, 


— 
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— Pleaded, conſanguinity of the juror to him is a good challenge. 
S. C. 21 K. 4- 1a. 20. b. 31. b. 32. | 3 
[7] [i. In treſpaſs defendant juſtifies as ſervant 10 A. upon which 
Fol. 653- they are at iſſue without aid, yet it is a good challenge that a juror 
in brother to A. 21 E. 4. 31. b. Dubitatur, 63. b.] 
[8] [20. In an iſſue between vouchee and demandant, it is a 
good challenge that the juror is couſin, or allied to the tenant. 
21 E. 4.1L. b. 31. b.] | | 
See (C. d) [9] {21. So in precipe quod reddat, in iſſue between tenant for 
. life and demandant, it is a good challenge that a juror is coun to 
Enge, pl. Eim in reverſion. 21 E. 4. 11. b. 20. b. 31. b. 63.] 


180. cites 
S. C. If a juror be of kindred to him in reverſion or remainder, this is no principal challenge, becauſe 
he in reverfion or remainder is no party to the ſuit But otherwiſe it is if they were made parties by 
aid, reſceit, or voucher, and zet the cauſe of favour is apparent, Co. Litt. 157. b. (c). 


Br. Chal- [ro] [22. In an action it is a good challenge that a juror i- 


ms brother to the feme of the party ; for baron and feme are one in law. 
6. C. 21 E. 4. 32.] | 
| [u] 23. But it is not a good challenge, that the juror is bro. 
ther to one who has married the fifler of the party. 21 E. 4. 33-] 
[12] {24- So brother to the ſervant of one of the parties is not a 
challenge. 21 E. 4. 31. b.] | | | 
(13] (25. In a monftraverunt by the tenants by cuſtom, where ſome 
are not named at the ifſue, it is a good challenge that a juror ig bro- 
ther to one of the tenants nat named ; for he is to have benefit by it. 
Zen an. 4. 92] * | | 
Rr. Chal- [14] £26. In an action againſt parſon of a church, it is a good 
Tenge, bt challenge that a juror ig coufrn to the patron. 21 E. 4. 63.] 
8. Comm—Tri per Pais, 131. (161.} SEEN | 


Trials per ({15][27. In arlaint, it is not a good challenge to a juror that 
2 he was corfin to one of the petit 12, who is dead, becauſe he who. is 
Br. Cha- dead is no party. 34 Afl. 6.] | 


lenge, 
P- 140. cites S. C. 


Br. Chal- [16] [28. [But] in attaint, it is a good challenge to a juror that 

— he is ſon and heir to one of the petit 12, who is dead; for it is a 

8. C. preſumption that he will not ſay againſt the oath of his father. 
| 34 Aſſ. 6. adjudged, ] 


*[ 263] [27] [29- In an efime firme upon net guilty pleaded, it is not 


Pais, 211. paint if for it does not appear that the title of him in reverſion 


(367-) but, ſhall be in queſtion ; for peradventure the leaſe is not well made, 


feines or no ejectment committed, and he in reverſion is not any party to 
gjeament?, the action. Mich. 16 Ja. B. between Alk the leſſee of Sir, Ep- 
wiſe, be. WARD KEMPSTON againſt BaxisTER. Adjudged per Curiam 
cauſe the upon a demurrer, * the which intratur Tr. 16 Ja. Rot. 1999- 


, tte ofthe Hill. 44 El. B. Rot. 1208. between 4 REDFALLIE and * 4 
_ : Ju ged. 


Sen 4 C78. If foofee to the uſe. of another: at commen law be Ie 


Trials per any challenge to the array that the 0 is coufin to the leſſor of ibe 


Fudged, D. Tr. 14 Ja. B. Rot. 2385. between + Crappocks and only in 
JoxnEs adjudged. D. 13 El. 300. quere.] | queſtion.— 


See ſupra 


. [18] [30. So in the ſaid caſe, it ſhall not be any challenge, 

though it appears to the Court by averment that this leafe vas made 

only in truſt, and to try the title of the plaintiff for the cauſe aforeſaid, 

in the ſaid caſe of AlER, held by Hutton. | 
[19] Where tlie zenant for life, Sc. prays in aid, it is a good 
challenge that the juror is coin to the prayee in aid, and yet he 

is no party to the action, but he is to have a loſs. Br. Challenge, 

pl. 189. cites 21 E. 4. 11. 20. 31. 63. | 

[20] In a writ of right, when the 4 knights came to the bar, the D. 703. b. 

tenant challenged one of them, viz. one Pawlet, knight, becauſe he had pl. 9 Poa >a 
married the datghter of the demandant, and then the other 3 knights and a nw 
tried him out; and allo he challenged one Oxenbridge for favour, ſummons 


and he was tried indifferent. Bendl. 42. pl. 75. Mich. 2 & o_—_ 
3 Ph. & M. The Lord Windſor v. St. John. | another, 
/ and habeas corpora of the relidue, 


[21] Being of blood or #:indred to either party, is a principal 
challenge, becauſe the /aw preſumes that one kinſman will favour 
another before a ſtranger, how.far remete ſoever the kindred is, Co. 
Litt. 157. a. (b). | 


(F. d) What {hall be ſaid a Challenge principal for 
Affinity. What Afinity. 


. I is a good challenge that the juror is g/ to the plaintiff, _ _ 
and the plaintiff goſſip to him. 10 H. 6. 24. b. 5 


per Pais, 132. (161.) 


[2. Spiritual offinity, as that the juror is yod/on of the party; is a 
good challenge. 21 E. 4. 63.] 

[3. Ss that a juror is gap 76 the party, is a good challenge. 
21 E. 4. 63. 19 H. 6. 66.] | 

[A. $2 that a juror is godfather of & party. 7 H. 6. 40. rere 
x6, cites S. C. but it ſeems there as if Babington did not allow of this challenge; for he direQed the 
triers to inquire of the colinage, and not to inquire of the compere. 


[5. If the juror has been compater (that is godfather } to the we 
plaintiff ”*s child, it is a good challenge. 2 H. 4. 15. +19 H. 6: 66:] |, er 
"x Ak = — Br. Challenge, pl. 31. cites S. C. 
+ Ibid. pl. 62. cites S. C. that a juror was challenged becauſe he chriſtened the infant ad ſacrum 
fontem; and it was agreed to be a principal challenge. And per Paſton, godfather and godmother 
cannot inter- matry.— S. P. Mo. 3. pl. 10. Trin. 28 H. 8. Anon. —— And I remember Sir Paul 
Rycant, in his Hiſtory of the Greek Churches, tells us, that the ſame ſtrictneſs was ſtili obſerved there. 


| Mg += FE | | 3 264 J 
[6, So if the plaintiff hath been god/ather to the jurer's child. 

2H. 4. 15. Fol. 6g. 
Br. Challenge, pl. 31, Tites 8. C. For this and the former is great afſinfty.— 8. P. Co, Litt, 157. b. (n) 
Vo. XXI. 15 * 7. 80 
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Br. Chal- [7. So it is a good challenge that the party is curate of the juror. 


. 2 E. 4. 63] 
5. C. | 
 [8. It is a good challenge to a juror that he was godfather to the 
en of the party, though the ſon be dead ; for the ſpiritual aſſinity re- 
mains. 10 Hf. 7. 7. will prove this; for it is a challenge to the 
array. ] 


Br. Chal. C9. In attain, it is not any challenge to a juror that he ir god- 


_ -= father to one of the parties. 40 Aff. 20. adjudged.) 
5. C. But ſays, quod mirum?! and that the contrary was 2 H. 4. 


to. It is no principal challenge that the /on of the juror had 
eſpeuſed the daughter of the plaintiff ; but there he ſhall conclude to 
the favour, becauſe the eſpouſals are not between the parties, as 
where the juror himſelf had eſpouſed the daughter of the plaintiff ; 
quod nota ; by which the juror was tried in and ſworn, Br. Chal- 
lenge, pl. 161. cites 3 E. 4. 14. 
11. In waſte, it is a good challenge that the plaintiff is compere 
10 the fon of the fherif, without ſayin.g that the ſon is yet alive. Br. 
Challenge, pl. 218. cites 10 H. 7. 7. i 
112. Contra, to ſay that the plaintiff has eſpouſed the couſin of the 
ſheriff, without ſaying that the feme is yet alive; note the diverſity, 
for the affinity is determined. Br. Challenge, pl. 218. cites 
10 H. 7- J. | | 
13. Being uncle to the appellee is good cauſe of challenge by the 
appellant. But the appellee denying him to be any relation, the 


Court directed it to be tried on a voier dire. 11 Mod. 228. 


Trin. 8 Ann. B. R. Young v. Slaughterford. 


(F. d. 2) To whom, 


T. dals per vs [10. i is no challenge that a juror is brother to one who Bas 


— married the party's ſiſter. 21 E. 4. 33.5 


Trials per [2] [11. It is no challenge that the ſor of the party has eſpouſed 
— the juror's ſiſter, becauſe they are not parties to the action. 
Ss if the 21 E. 4. 63. b.] z 

for of the 


Jurer bath married the daughter of the plaintiff, this is no principal challenge but to the favour, becauſe it 
1s nct between the particz. Co. Litt. 157. as (e). | 


If ajuror's [37 [12, But it is a good challenge that a jurer Bas eſpouſed the | 


wife is of 


kin by party's ſiſter. 21 Es 4. 63. b.] 


blood to the plaintiff or defendant, it is a princiß al challenge; for ti is wife 2s ns 
heir to the party in the cauſe, Judged by all the Judges of England. Jenk. 96. pl. 37. 


[4] Lig. It is a good challenge that the daughter of the juror. 
uncle has married the uncle of the party. 12 H. 6. 6. adjudged.] 
[265] [5] [14 It is a good challenge that a juror is couſin to the feme 
. of a party ; for the Hue of the party may be heir to the juror. 
6 H. 6. 15. b. adjudged.] | | 1 

T” [6] L715. Ia 


Bas 


'® 21 HK 41. Curia. 
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[6] [15. In attaint, it is a good challenge to à juror, that It is not a 
he has married the fiſter of one of the petty jury, if ſhe be alive. res nd 
21 E. 3* 41. b. adjudged.] ; . tha: Re bf 


the pett 


jury and one of the grand jury married tevo fiters, notwithſtanding the affinity; and therefore he HBI 


Say a!ſy that he awas procured ; and the affinity being found and the procurement not, he was ſworn. 
Br, Challenge, pl. 147. cites 43 Aſſ. 46. 


[7] [16. The ſame law if be be dead, if they have iſſue between 
them alive. 21 E. 3. 41. b. adjudged. } | | N 
[8] [17. It is a good challenge to a juror, that he has married Trials per 


als, 132. 


the ſiſter of the ⁊uiſe of one of the petit 1 2, for the alliance. 41 E. 3. e Com 


Challenge, 99. Contra, 43 Aff. 25. adjudged. 46. adjudged; Br. Chal- 


But does not ſay that ſhe is alive. ] — 


43 Aft. 25. that this challenge was not allowed without ſaying that he was procured, quod mirum plu- 


ribus, that the challenge was not allowed ; for Brook ſays, it ſeems a principal chalienge, 


[9] £18. It is not any principal challenge to a juror (in an ejec- 
tone firme ) that he has married the coufmn-german of A. who Twas 
the wife of R. from whom is deſcended H. from whom is deſcended B. 
who ig to have the reverſion of the land in queſtion aſtær the death of 
his mother, who has an eſtate for life; this is not any principal 
challenge, becauſe the eſtate of B. docs not appear in the record, 
and he has not the immediate reverſion. P. 16 Ja. B. R. Ga- 
PRIEL' DENNIs's caſe adjudged. ] | 3 | 
[10] [19. It is a good challenge of affinity betzween a juror and it is no 
a party by marriage, though the feme be dead, if they have ſue between ER. * 
them. 21 E. 3. 41: b. adjudged. ] that the 
[11] (20. But it is not any challenge if the feme be dead juror has 
without iſſue; for now the cauſe of the favour is determined. _— 7 


the defend 
: | ant if ſbe 

be dead, and he bad no iſſue by ber; for the cauſe of favour is determined. Br. Challenge, pl. 71. 
cites 14 H. 7. | | 

So of him who marrizs my couſin, who may be heir to me; this is a principal challenge during their 
lives. Ibid. | 

But contra, if the feme be dead, without iſſue. Ibid. 

Afinity or alliance by marriage, is a principal challenge, and equivalent to conſanguinity when it is 
between either of the parties; as if the plaintiff or defendant marry The daughter or couſin of the juror, 
or the juror marry the daughter or coujin of the plaintiff or defendant, and the ſame continues, or iſſue be 


had, Co. Litt. 157. a. (e). 


Br. Challenge, pl. 54. cites S. C,——Jenk. 186. pl. 83. 


12. In aſſiſe the plaintiff challenged the array, becauſe F. S. 
who had married the daughter of the ſberiſt, had purchaſed the land 
pending the writ, and did not allege default in the ſheriff in the re- 
turn thereof, and the triers found the matter above, and no partiality 
in the ſheriff ; upon which they were adjourned into Bank for diffi- 
culty ; and there, becauſe it is not alleged by the party, nor found 
by. the verdict, that the ſheriff did otherwiſe than this office was, 
therefore by award the array was affirmed ; and yet it feems a 
principal challenge, unleſs 8 the affinity was between a 


itranger and the ſheriff, and not between any of the parties 
to the aſſiſe and the ſheriff, Nota. 


Br. Challenge, pl. 53. cites 
21 E. pO 5 | ; 
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t3. In attaint the plaintiff prayed decem tales to the ſberiff, and 
had it by award, and at the day, &c. he challenged the array of the 
tales, becauſe the brother of the feme of the defendant had eſpouſed the 
L 266 ] danghter of the ſberiſf who made the tales ; and the defendant confeſſed 
it, by which the Zales was guaſbed, and another tales awarded to the 
coroners. And yet per Conſtable and Butler, this is no principal 
challenge clearly. But per Cur. he hall ſay that the brother of the 
feme of the defendant, and the daughter of the ſheriff, were alive at 
the time of the array of the tales made. Br. Challenge, pl. 77. 
cites 15 H. 7. 9. | | 


* e e 


„ oo (G. d) Challenge Principal. For * Favcur. Juror 
> vs Nag 

25 princi- [I. IN treſpaſs, if defendant ſays that it is the franktenement of J. S. 
pal chal- and 2 others, and juſtifies by their command, and plaintiff tra- 
— verſes the franktenement upon which they are at iſſue, it is a good 
Co. Liz. challenge to the juror that he is one of them in whom the frank- 


| WS7- > Ffenement is alleged; for he is in a manner party. Contra, 
, 4 Br. Chal- H 6 b 
enge, pl. f 7 H. 6. 44. b.] f 
- 57+ cites S. C. that becauſe no franktenemeat is to be recovered in treſpaſs, it was awarded to be no 


principal challenge. 

C2. In writ of atlaint, it is a good challenge to a juror that he 
Fol. 655- war the leſſee for years of the plaintiff againſt whom the recovery ꝛuas, 
r land he boft by the firft judgment. 21 E. 3. 41. adjudged.] | | 
be remitted to it by this action, and fo in a manner is party. Pr. Challenge, pl. 54. cites S. C. 


See (L. a) [3- A man ſhall not have fuch challenge to a juror, which will 
N- 4. be ſuffecient challenge to the array, after he has affirmed the array. 


| ; 49 E. 3. 2. b. 3 | 
| Ser (L. d) [. [As] it is not a good challenge to a juror, that he wwas put in- 
| E. to the pannel at the denomination of the other party ; for this had been . 
| lenge, pl. 5. ſufficient challenge to the array, the which he has accepted. 4 
cies S. C. 49 E. 3. 1. b.] 
Br, Chal- (5. It is not any challenge to a juror, that he war procured by a 
| 2 the plaintiff, the plaintiff being an infant. 27 Aſſ. 45. adjudged. ] : 
; S. C. Br. Coverture and Infancy, pl. 37. cites S. C. . : 
| Trials per (6. If a juror promiſes a party to paſs for him, this is not a "0 g 
| c 162.) © Cipal challenge, but for favour. 3 H. 6. 38. b.] | y 2 
4 1 Br. 3 [7- If a juror declares the right of a party, or ſays his verdic be- c 


| cited 8. C. Forehond, this is a principal challenge. + 49 E. 3. 1. b. || 49 AM. 1. 
| þ Br. Cha- (It ſeems it is to be intended that he ſaid, that he would paſs for 
+ . him, not regarding right.] | | 


8. C0. — Þrizls per Pair, 132. (162.) 


* 


Ls. If 


— © — | 6 w 


all - 


1- 
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- 18: If a juror ſays 20 times that he will paſs for the one party, S (I. 6) 
this is not a principal challenge ; for it may be that he ſpeaks it 1 2 
for the notice that he has of the thing in iſſue, and not for affec- lenge, pl. 55. 


1 * . * * o » 1 * . cites 8. 1 
tion. 7 H. 6. 25. 20 H. 6. 40. Curia.] | Mater 
following, viz. If a juror fays 20 times that he will paſs for the one party for the notice which + be has 
ef the matter and of the truth, he is indifferent; but if he ſays ſo for any afjefiivn of the party, he is ſa- 
vourable; per Babington, and charged the triors accordinglys Quod nota. 


FL 267 J 
. If a juror be of counſel of a party, and of his fees, it is a prin- Br. Chal- 
cipal challenge. 49 E. 3, 2.] | _ ple 


S. C. — Trials per Pais, 138. (168.)——S. P. Co. Litt. 157. b. (r). 


ſro, If the plaintiff be e with a juror, and has of him 20. Br. Chal- 


a year for his fee, this is a principal challenge to the juror. pigs 


2 H. 4. 13. 8. C.— 


h : So if a ju- 
ror be ſervant, or of the robes of either party, it is a principal challenge. Co. Litt. 1 57. b. (r). 


(11. If a juror takes a ſum of any party, it is a challenge. 
49 E. 3. 2.] | 
12. (Se) if the party gives any money for eating and drinking to —.— 
any juror for the matter in queſtion. 13 H. 4. 13. 27 aid 


8. E. If any, after he be returned, do eat or drink at the charge of either party, it is a principal 
gauſe of challenge. Co. Litt. 157. b. (ſ). 


[13. So if any franger gives any money for the eating and drinking 
of the juror for one party for the matter in queſtion, though it be 
without the aſſent of the party, yet it is a good challenge; for the 
Juror intends that it is given of his part, and therefore it is in- 
tended that he will be more favourable to this party. 13 H. 4. 13.] 
14. In replevin, &c. the defendant avowed for rent ſervices and Bendl. 15. 


the plaintiff replied hors de ſon fee. The plaintiff challenged one of pl. 12. S. C. 


the jurors, becauſe he was fteward to the avorant of his manor, c. ee 
_ adjudged a principal challenge. Mo, 3. pl. 7, Trin. 27 H. 8. 
non. | | 
15. If the f plaintiff [abours a juror to appear, and paſs according 7 If either 
to his conſcience, though the juror was never ſummoned by the ſhe- 32 
riff, nor his miniſters, to appear, this is no cauſe to challenge the challenge 
juror as ſpecially laboured; per tot. Cur, D. 48. pl. 19. Hill. ar all, but 


a lawful for 
32 H. 8. Anon. him to do 


it. But if eithe r the juror, and give Bi thing to give bis werdif, this is à principal 
pron, Co. 8 5 EY WET 85 3 
16. That the juror is a fellow-ſervant of either party, is no prin- 

cipal challenge but to the favour. Co. Litt. 157. b. (x). 

17. A juror was challenged, for that he had bought land of one 

of the parties in the ſuit, (viz.) of the leſſor, and that the leſſor did 

owe to his juror 10/. Notwithſtanding this challenge the triors 

found him to be indifferent; otherwiſe it had been, per Cur. if 


the juror had owed money to one of the parties, Bulſt. 20. Paſch. 


$ Jac, Ogill v. Tyrrel. | | . 
| 5 U 3 8 18. Note, 
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| 18. Note, it was granted that ſome of the grand jury who found 
the bill might be of peri? jury. 12 Mod. 305. Mich. 11 W. 3. 
in caſe of the King v. Kirk & Cage. | 
19. If the iſſue be whether ſuch a county is bound to repair a 
bridge, one of the county is no good juror, though he may be a 
good witneſs. 6 Mod. 307. Mich. 3 Ann. B. R. The Queen 
v. the Inhabitants of the county of Wilts. go 


[2687 (G. d. 2) Challenge to Jurors. ¶ Favaur ; Arbi- 
| trator, Commiſſioner. | 
* Br. Chal. [ 1. II is not a good challenge chat the juror was arbitrator. 
lenge, £50 in the ſame matter choſen by both parties. 13 „ 
1 FE? * 3 H. 6. 24. b.] | : : 
Br. Chal- [2. But otherwiſe if he was chgſen by one party, and another for 
* 7. the other party. 20 H. 6. 39. b.] | | | 
3 H. 6. 24. —It was agreed that it was a principal challenge, that a juror was arbitrator for the 


party. Br. Challenge, pl. 156. cites 7 H. 7. 10.-———S. P. if it be in the ſame cauſe, becauſe it is 
intended he will incline to that party to which he inclined before. But contrary of a commiliioner, 


becauſe he is elected indifferent. Codb. 193. pl. 276. Per Coke Ch. J. nemine contradicente, Trin. 


19 Jac. C. B. Forteſcue v. Cooke. 


Br. Chal- [3- Se if an arbitrator be chen by one party, and another by 
_— the other party, as indifferent arbitrators, it is a good challenge 
* 4 againſt him by whom he was choſen. 3 H. 6. 24. b. adjudged. 
juror has 20 H. 6. 40.] | 

kat ag choſen by the plaintiff or defendant in the ſame cauſe, and has been informed of, or treated 
of the matter, this is a principal challenge; otherwiſe if he never was informed or treated thereof, 


Co, Litt. 157+ b. (p) · 


* 


[4- But it is not a challenge to the arbitrator, if ke was aröbi- 
trator in another matter for the party, and not in the ſame matter in 
queſtion. 20 H. 6. 39. b.] | 

[5. As in an attaint, upon a recovery in a forcible entry, it is a 
good challenge that he was arbitrator of one party, fer tbe falſe 
oath. 20 H. 6. 39. b.] | 

[6. But otherwiſe it is if he was arbitrator for the title of the land ; 

Fol. 656. for this is another thing than that which is now in queſtion in the 


— cattaint. 20 H. 6. 39. b. | 
| [7. So in debt it is no 23 that he was arbitrator for one. 


party in a treſpaſs. 20 H. 6. 39. | 
See the I8. It is not a good challenge to a juror, that he «vas a commi/- 
notes at loner in Chancery of the denomination of one party to take the anſwer 
2 „ of the other for the ſame land, and between the ſame parties. Mich. 
10 Ja. B. R. between OLpsworTH AND 'THores, per Curiam. 


— 


mi ſſioner 7 

choſen by adjudged. ] 
one of the 
parties for examination of witneſſes in the ſame cauſe, is no principal challenge; for he is made by, 
the king under the great ſeal, and not by the party as the arbitrator is; but he may upon cauſe be ch21- 
lenged for favour. Co. Litt. 157. b. (g). 9 Rep. 71. 3. in PzAcacx's caſe, Ld Chancellor 
cited 8. P. as reſolved in C. B. in Ld, Dyer's time; and faid that with this agrees 7 H. 7. 10. b. 


9 E. 4. 46. 3 H. 6. 24. b. 


ti 


mo” 


vs 


between them ; for it implies no malice. 38 H. 6. 7.] 


that the juror andone of the petit 12 are at debate. 50 All. 4.] 


{H. d) Challenge to Jurors. What ſhall be Prin- 
cipal Challenge for Malice. What Atons. 


[I. F there be /uch action depending between a party and the 3 per 
juror, which implies malice between them, it is a good chal- | 3 pong 
lenge. But otherwiſe it is e contra. 38 H. 6. 7.] S. Pp. Unleſs 
they be 
brought by covin, cither before or after the return; for if covin be found, then it is no cauſe of challenge. 
Eo. Litt. 157. b. (t). 


2. It is a good challenge that the party has appeal pending 2 | 


againſt a juror. 21 E. 4. 12. 33.] | (1624) 


IZ. So if a juror has againſt him. 21 E. 4. 12. 33.] 
(4. It is a good challenge that 2 juror has action of battery Trials p-r 
againſt a party. 38 H. 6. 7.] "0136s 


| (162,) 
(F. The /ame law if the party has a treſpaſs of battery pending 
againſt the juror. 20 Aſſ. 11, admitted. 


[6. But it is no challenge that an action of debt is depending 5 

als, 133. 
| (:62 — 
Ibid. 139. 168.) — Actions which do not imply malice or diſpleaſure, are but to the favour, Co. 
Litt. 157. b. (t). J 


: * 6. 7. Trials per 
[7. The fame law of treſpaſs of cloſe broken, * 37 H. 6. 7. 5 
(162.) In aſſiſe a juror was challenged becauſe the tenant had a writ of treſpaſs depending againſt 
him ef elder date than the aſſiſe, and returned before the aſſiſe; and fo he is favourable. The tenant - 
pleaded that the writ of treſpaſs was purchaſed by covin. See Br. Challenge, pl. 92. 38 H. 6. 6. 
where it ſeems admitted, that were it not for the covin, the challenge is good. —— Br. Colluſion, 
I. 22. cites S. C. | | 
* This ſeems to be miſprinted, and that it ſhould be 38 H. 6. 7. a. at the end of pl. 15, 


[8. Contra, 21 E. 4. 12. 33, which ſpeaks of treſpaſt generally. 8 
(9. If the defendant has a treſpaſs of battery pending again The proceſs 


juror in afſiſe, of later date than the aſjiſe ; yet this ſhall be a good 2 =_ 


challenge.) treſs, and 


[10. Contra, 20 Aſſ. 11. But there it ſeems the book is miſ- the rf of 
printed for it is that the aſſiſe was cf later date, And adjudged aries 
no challenge for this cauſe. ] | 


evas before 


the teſte of 


the worit of afſiſe ; and therefore it was ſulpicious ; and the challenge was ouſted quod mirum, unleſs the 


teſte had beeu atter the alſiſe, Br. Challenge, pl. 109. cites 20 Aſſ. 11. 


[II. It is a good challenge by a party, that he and a juror are at Br. Cha- 


debate. 30 Al. 24. admitted, 50 A; 4. admitted. ] py jg 
8. C. Trials per Pais, 132. (162.) 30 All. 34. 


[12. It is a good challenge in attaint to a juror for the tenant, Br. Cha- 
lenge, pl. 


150. Cites 
N a 8. C. 
{13. I attaint, it is a good challenge to the juror for the plain- Br. Chal- 


4 the . C. 


tiff, that he has à brit upon the flatute againſt him for maintaining lenge, pl. 
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the firfl- quarrel, the which writ was purchaſed before this e 
43 Aff. 46. adjudged.] 

14. But otherwiſe it is, if he does not ſay that the writ was pur 
chaſed before this aurit. 43 Aſſ. 46.] 

15. If a juror has a ſuit at law depending ajainſ the plaintiff, it 
ſeems admitted to be a good challenge. See Sty. 129. Mich. 
24 Car. B. R. IT 's caſe, 


rao) _ (H. d. 2) By whom. 
This per 1) [15 {a is no challenge, that the brother of the party has action 
18 * againſt a juror. 21 E. 4. 33 —4 | 


[2] [16. In attaint it is not any challenge to a juror for the 
» Fol. 657. plaintiff, that he has an action upon the flatute againſt him for main- 
Br. Chat. 7aining the firft * quarrel, which was purchaſed before this writ, if it 
lenge, pl. Was brought by caution againſt this juror and 39 others, to have. 
A. cites this challenge. 43 Aff. 46. adjudged 4 


(H. d. 3) Challenge Peremptory to Jurors. Jurors, 


ought t to be free. 
S. P. Ut 1. II is a good challenge to a juror, that he is a villein. 
Challenge, +9 E. 4. 5 + 26 Af. 28. adjudged. Contra, I 10 H. 7. 20. 
pl. 64. cites admitted. ] 
21 H. 6. 30. 


+ Br. Challenge, pl. 83. cites S. C. | 

1 Br. Challenge, pl. 123. cites S. C. And the bailiff was amerced for returning the villein in the 
pannel ; quod nota bene, and non omittas was awarded. 

Se to a champion in @ writ of right, it is a good challenge that he is villein, ut dicitur; 5 ſor he muſt 
be a freeman. Br. Challenge, pl. 196. cites 3 H. 6. 55. 

Br. Challenge, pl. 220. cites S. C. That it was ſaid, that if a villein be regardant to a manor, he 
mry be ſworn detueen him in reverſion and a ſtranger Turing the leaſe. Quzte. | 


2. He that is of a jury muſt be liber homo, i. e. not only a 
freeman, and not bond, but alſo one that has ſuch freedom 


1 mind, that he fand indi * as he ſtands unſworn. Co. | 
1 


tt. 155. 4. 


Eg (H. d. 4) Ought to be $ K Homines. 


means, that 


they hal [1] [2. I is a good 4 to a juror, that he «vas born ont of - 


be without 


ary juſt cr. the ligeance of the king, though he came into England 


JEET 2 H. when he was an "infant, and has always after continued here, and 
Hitt. PL. C. has been © ſworn to the king; for notwithſtanding this, he con- 
© fn bay. tinues an alien, 14 H. 4. 19.] 
ing been in leets and juries, does not make him a liegeman of the king, Br. Challenge, pl. 48. 


12J [3- It. 


Cites 8. — Tia per Pais, 133. (163-) 


cm a Sedna  @a ac __T Tac 


ce 7, & x 


Y 


2 


Trial. 


270 


| F2] [3. It is a good challenge to a juror that he ig outlawed ; Br. Chal- 


far then he is not legalis homo. 21 H. 6. 30. b.] 


enge, pl. 
64. cites 


S. C.——S. P. Trials per Pais, 276. ＋ lf a man be outlatved in treſpaſi, debt, or any other * action, 
is is a principal cauſe of challenge; for he is exlex, and therefore is not legal's homo. Co, 


Pe. 158. a. (e). 


And the ſtatute 11 H. 4. extends to perſons outlawed in perſonal actions, be- 


cauſe an outlawed perſon is not accounted probus & legalis homo to be ſworp in an inqueſt, and may be 
challenged for that cauſe. By the greater part of the juſtices at Serjeant's- inn, upon conference there, 


Cro. C. 134. pl. 9. Mich. 4 Car. Sir William Withipole's caſe. 
2 Hawk. Pl. C. 417. cap. 43+ f. 25. but fays it ſeems it is not a principa 


155 198. S. C. 


if it be a record of the ſame court, | 


3. Every juror that is returned for the trial of any ifſue or cauſe, 
ought to have 3 properties, 1ſt, He ought to be dwelling mot near 
to the place where the queſtion is moved. 2dly, He ought to be 
moſt ſufficient both for wy nr and competency of eſtate, 
3dly, He ought to be Jeaff ſuſpicious, 1. e. to be indifferent as he 
{tands unſworn, and then he is accounted in law liber & legalis 
homo; otherwiſe he may be challenged, and not fuffered to be 
ſworn. Co. Litt. 155. a. b. | 

4. If the juror be attainted or convicted of treaſon or + felony, or 
for any offence to life or member, or in attaint for a falſe verdif, 
or for perjury as a witneſs, or in a conſpiracy at the ſuit of the 
king, or in any ſuit (either for the king or for any ſubject) be 
adjudged to the pillory, tumbril, or the like, or to be branded or to 
ts [/igmatized, or to have any other corporal puniſhment, whereby 
he becomes infamous ; (for it is a maxim in law repellitur a ſacra- 
mento infamis = Theſe, and the like, are principal cauſes of 
challenge. Co. Litt. 158. a. (e). 


+Ifa man be 
attainted of 
felony, and 
pardoned, he 
ſhall not 
afterwards 
be ſworn of 
a jury ; for 
that he is 
not probus 
& legalis 
homo z for 
pena mori 


poteſt, culpa perennis exit; and therefore ſuch a one ſhall not be ſworn of an inqueſt ; and this is a good 
challenge to a juror returned to ſerve, that he hath been before attainted of felony, and though pardoned 
for the ſame, yet he is not a fit perſon to ſerve of a jury. Per Coke Ch. J. 2 Bulſt. 154. Mich, 
31 ſac. in caſe of Browne v. Craſhaw, cites 11 H. 4. fo. 41. b.——S. P. Brownl. 34. Anon. 

S. P. And fo of forgery on 5 Eliz. 14. And Serjeant Hawkins, ſays, it hath been holden, that ſuch 


exceptions are not ſalved by a pardon. And yet he ſays it ſeems that none of the above-cited chal- 


lenges are principal ones, but only to the favour, unleſs the record of the judgment or conviction be 
produced, if it be a record of another court; or the term, &c, be ſhewn, it it be a record of the fame 


court, 2 Hawk. Pl. C. 417. cap 43. l. 25. 


5. The old books have ſaid, that if a man be excommunicated, he 
could not be of a jury. Co, Litt. 158. a. (e). 


(H. d. 5) Challenge to a Juror. 


[1. IF is no challenge to a juror in Bank, that he was not ſummoned 


of 15 days. 17 E. 3. 73- b.] 
2. It is no challenge in quare impedit, that the juror is a pa- 
ri/hioner ; for the right of the church is not in debate, Br, Chal- 
lenge, pl. 106. cites 17 Aff. 15. | 


1 


Hawk. Pl. C. 
41 7. cap. 
43. . 25. 


So in aſſiſe. 
Br. Cal 
lenge, 112. 


cites 22 AiT. 


25.— 


80 in debt, or any other action, where the right of the church comes not in queſtion, a pariſpioner is no 


principal challenge. Co. Litt. 157. b. (t). 
But in a cauſe where the 


23 E. 4+ 32. Per Nele uſt, 


# 


rſom of a pariſh is party, and the right of the church comes in debate, a 
Par iſbſoner is a principal challenge. Co. Litt. 157. b. (t). ———-——BÞr. Challenge, pt. 180. cites 


3. If 


8. P. 
one, but only to the favour, 
unleſs the record of the outlawry be produced, if it be a record of another court, or the term, &c. ſhewn, 
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+ 
In eject- 3. If the juror hath part of the land that depends upon the ams 
ments gg. fitle, it is a principal challenge. Co. Litt. 157. a. (g). | 
the parties | ' 
were at iffue, and the plaintiff challenged one f the jury, becauſe he held land under the ſame title 2s 
che defendant did, which was proved by a witneſs produced for the plaintiff, and thereupon the Juror 
was withdrawn. 2 Le. 40. pl. 53. Mich. 30 Eliz. in the Exchequer, Green v. Everard. 

"YE | 

4. At a trial at bar the queſtion was, whether the fair, called 
Wayhill Fair, ſhould be kept at Wayhill or Andover, One of the 
jury, who lived at Wayhill, was challenged, for that the fair would 
occaſion manure to improve the ground. On the other fide it 
was conſidered, that the fair occaſioned trampling of the graſs; 
and this being a challenge to the favour, 2 of the jurors were 
ſworn to be triers, and their oath was, You ſhall well and truly try 
evhether A. { the juror challenged ) lands indifferent between the par- 
fies. 1 Salk. 152. pl. 1. Trin. 1 W. & M. Anon. 

5. It has been allowed a good cauſe of challenge, on the part 
of the priſoner, that the uror has @ claim to the forfeiture which 
ſhall be raiſed by the party's attainder or conviction. 2 Hawk, 
Pl. C. 418. cap. 43. f. 28. cites State Trials, vol. 1. fol. 502. 

6. It is a good challenge to a juror to ſay that he ig returned by 4 
wrong name. Trials per Pais, 146. (175.) | 


* (I. d) Challenge to Jurors. For Favour. What 
„„ ſhall be good Challenge. [Words ſpoke by a Juror 
as to the Cauſe. ] 


See (G. d) [T. FF 2 juror ſays that he will paſs for the one part, this is a 
3 1 good challenge for favour, if he ſaid it in favour of him. 
Tas 133. T3 H. 6. 25.] | 


102. 
+ © Challenge, pl. 55. cites S. C.———Such ſaying is a good challenge. Br. Challenge, pl. go. 


Cites 21 f. 7. 29. 


Br. Chal. [2. But if he does not ſay it in favour, but for the conufance 
2 which he had of the thing in iſue, it is not a good challenge for fa- 
S:C. 2 vour. 7 H. 6. 25.] 

Hawk. Pl. 5 

C. 41 3 cap - 43 . 28. 8. DP, came 1 rials per Pais, 133. (163.) 


Trials per C3. [And] It is no challenge to the juror, that he ſaid that he 

* 5 would paſs for the one party, unleſs it be found by the triors or the 

5 os Court, that he ſaid it more for favour than for the truth of the matter. 
20 Hf. 6. 40. ] | 

4. Upon a trial at the bar a juror was challenged, for that he 

ſaid unto one of the parties, Provide you to pay, for if I am ſworn, I 

will give my verdict againſt you ; and that this is true, the party to 

whom the words were ſpoken did offer to depoſe the ſame, if 

he may be ſuffered to ſwear z and whether he thould be ſuffered 

in this caſe to ſwear to prove this, he being one of the parties, 

was the queſtion. Fenner J. ſaid, he may well be ſworn in this 

caſe to prove the challenge good; and by the Court he mY 4 
| owe 


lowed to be ſworn, to make good the cauſe of his challenge; 


which being proved by his oath, the triors found him for this 
cauſe not to be indifferent, and therefore he was withdrawn, 


Bulſt. 20. Paſch. 8 Jac. Odill v. Tyrrel. 2 


5. In evidence to an inqueſt it was obſerved, 1. The iſſue being 
4 Tway or not a way, a juror was challenged, and being for the king, 
cauſe was ſhewed preſently that he had /aid that it was a way, and 
if it proved otherwiſe it would be a prejudice to the country ; which L 273 ] 
Dus proved, he was ſet aſide. Keb. 71. pl. 41. Trin. 13 Car. 2. 
B. R. The King v the Inhabitants of Cheveny. 
6. If a perſon be indicted F high treeſon, and one of the jurors 
be challenged for having /aid that he was guilty, or that he would 
ze hanged, this is a good cauſe of challenge. 1 Salk. 153. pl. 3. 
Cooke's calc. | 


(I. d. 2) Challenge to the Juror for Favour. [Where 
the King is Party.] 


* 


[1. 1 an aim brought between the king and another, the ſubject See (M. d) 
cannot take any challenge to the juror for favour of the 1 


. , See (X. c) 
part of the king. P. 15 Ja. B. R. in ToTTERS0L's casE. Per pl. 1.— 
Curiam. Os Trials per 
| : Pais, 133. 
(163+) It is ſaid that the ſubject cannot take a challenge for the favour again? the king, becauſe ' 


every one is bound by his allegiance to favour the king, But if no more be meant by theſe books than 


that ſuch a challenge is not good, without ſewing ſome actual partiality in ſuch ſheriff or juror, or ſome 
particular cauſe in reſpect whereof the king may influence them, it ſeems not clearly fettled how the king in 
this reſpect hath a greater privilege than the ſubject ; which yet it ſeems agreed that he hath. 2 Hawk. 
Pl. Co 41 9 Cap. 43» £ 32. 1 


[2. As in an indictment of F. 8. of barretry, the defendant can- Trials per 
not take any challenge to the juror of favour of the part of the 463 1 
king. P. 15 Ja. Banco Regis, TorrRRSOL's CASE, adjudged.] ve 

3. The ſubject may challenge the polls where the king is party; 
and if a man be outlawed of treaſon or felony at the ſuit of the king, 
and the party for avoiding thereof alleges impriſonment, or the like, 
at the time of the outlawry, though the iſſue be joined upon a 
collateral point, yet ſhall the party have ſuch challenges as if he 
had been arraigned upon the crime itſelf; for this by a means 
concerns his life alſo, Co. Litt. 157. b. (d). 

4. In an information for a forgery the defendant challenged 
one of the jury, for that the proſecutor had been lately entertained at 
his houſe ; and this was admitted a good challenge to the favour, 

Wins againſt the king. Vent. 309. Paſch. 29 Car. 2. B. R. 

non. | 

5. It hath been ruled to be a good challenge of a juror on the 
part of the king, that he hath given his dogs the names of the king's 

auitneſſes, 2 Hawk. Pl. C. 418. cap. 43. ſ. 30. 
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XD (K. d) Challenges. How they are to be taken of @ 
eee cord. | 
Trials per [ I. * artaim, if the plaintiff challenges a juror becauſe he has an 


*. action pending againſt him in the ſame court, for maintaining 
the Court The firſt quarrel, which was purchaſed before this writ, he need not 


will fend fheww the record to the Court, becauſe it is in the fame court. 


.] 


record. 


Br. Challenge, pl. 147. cites S. C. 


[274] [2. But he ought to ſbero the day and term of the record, though 
it be in the ſame court. 43 Aſſ. 46. ] | 

Br. Chal- [3- But if the record be in anther court, he ought to ſhew it to 

us . the Court, otherwiſe it is not a principal challenge. 43 Af. 46.] | 


S. C. That he ought to ſhew it immediately. 


(L. d) Challenge to the Jurors. At what Time it 
may be taken. 


See (G. a) [I. 1 ER the array is affirmed, a man ſhall nat Bave ſuch chal- 
pl. 3.— lenge to a juror, which would have been ſufficient challenge ta 
Pais, 133. the array. 49 E. 3. 2. b. 49 Aſlife, 1. Curia.] | 


1 2 a good challenge to the array, the which he has accepted good. 
25 cites 49 E. 3. 1. b. 1 49 Af. 1. Curia,] | 
Trials per Pais, 233+ (163) | 

+ Br. Challenge, pl. 150, cites S. C. 


Trials per 3. If a man challenges a juror for non-ſufficiency of frank-tenc- 
3 ment, and this is adjudged againſt . yet 2 2 him, be- 
| cauſe he is favourable to the other party; and this ſhall be tried. 
10 H. 6. 18. b.) 55 
4. If the ingueſt remains for want of hundredors, yet the parties 
may afterwards have challenge to the polls for other cauſe. 22 E. 4. 
Challenge, 62. per Curiam. ] 
Trials per CF - Ii the jury upon finding of the principal do not tax the damages, 


Pais, 134+ for which a venire facias iſſues to the ſame jurors to tax the damages, 


(163-) the ., k Ballen 
parties cannot take any c ge to the jurors for a cauſe before the 
firſt trial, 22 E. 3. 8. b.] | 7 Je be 


Jerk. 1 6. But they may take any challenge for a cayſe arifing after. 


\ "Wt 
ia pos 22 E. 3. 8. b.)] 


Pais, 134. (136.) 


47. bn 


See (O. ) 2. As it is not a good challenge to a juror that he was put in 
pl. 4+— the pannel at the denomination of the other party; for this had been 


2 
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L/. In affiſe, if after 8 are ſworn the affiſe remains for default of Er. Chal- 


; ; : lenge, pl. 
| Jurors, upon which a tales is granted, at the return of it the par- 2% cles 


ties may challenge the firſt jurors, for cauſe ariſen of later time. S. C.— 
Aſl | Becauſe the 
28 Aſſ. 44. adjudged. ] 2 
anot ber time ſworn, and the jury remained, it was awarded that be ſpauld be ſworn; for now he ſhall not 
have any challenge but that which comes of later time; and no principal challenge, quod nota. Br. 
Challenge, pl. 50. cites 9 H. 5. 7.——Jenk. 310. pl. 88. 5 


[8. But they cannot challenge them for any cauſe which is not = _— 
Bappened of later time. 28 AM. 44. ——— 
a 55 << S. C. — Brownl. 275. Mich. 7 Jac. C. B. Anon. 


9. So the ing cannot challenge a juror after he is ſworn, un- 22 
leſs it be for cauſe happening after he was ſworn. P. 16 Ja. B. per | ry Fa 
Curiam. ] | Three were 

| | indicted of 

murder, and eleven of the jury cnlymppeared at the trial, and were ſeworn ; but one of them «vas challenged 
* by rhe priſoners. A tales was awarded for the queen, and the trial put off till another day, when the 
zury appeared, and then one of the jubrs wha appear: d the firſt day and was ſworn, <vas challenged for 
the queen, fer @ cauſe in ¶ſe at the firſt day, but no! then known to the queen, viz. that be was wvithin the 
diſtreſs of the maſter of one of the indicteet. The juſtices of B. R. being in doubt, ſent to C. B. whoſe 
opinion were, that the queen could not have that challenge now, any more than ſhe could have had it the 
Grit day after the juror was ſworn, though the ſame cauſe was ſtill continuing. Yelv. 23. Mich. 44 & 
45 Eliz. B. R. Wharton's Caſc,o—Noy, 48. 8. C. but not 8. P. : 

12751 


10. In B. R. ar the venire facias, all the pannel was chal 

the parties, and the decem tales was challenged by the defendant ; by 
which it was awarded that one challenged by the plaintiff, and another 
challenged by the defendant, ſhould be triors : and the defendant chal- 
lenged him who was choſe for the plaintiff, and ſhewed how he was 
favourable to the plaintiff : and therefore he was ſtruck out notwith- 
ſanding the firſt award of the Court. Quod nota. Br. Chal- 
lenge, pl. 51. cites 9 H. 5. 11. | 

I. A man was arraigned of treaſon, and 8 were ſavorn, but it 2 H. Hift. 
remained for default of jurors, and at another day he challenged part 45 37* 
of them who were ſworn at the former day peremptorily, and part cites S. C.— 
for their franktenement ; and both challenges allowed; the one in If a man in 


favorem vitz, and the other becauſe it may be that they are _—_ 


inſufficient of later time. Quzre, if the like ſhould be in action challenges 
between party and party which does not touch life. Br. Chal- 1 
lenge, pl. 193. cites 32 H. 6. 26. tried . 
ferent, yet he may challenge peremptorily. Co. Litt. 158. a. (I). 80 a juror in appeal was challenged 
for caule and found indifferent; and the jury remained for default, &c. by which tales evas awarded re- 
turnable in another term; and now the deferdant challerged the ſame juror who was ſworn before peremp- 
torily. And awarded a good challenge per Fineux and Cur. for he may challenge for cauſe again tor 
cauſe coming of later time. Br. Challenge, pl. 75. cites 14 H. 7. 19.——8. P. Ibid. pl. 194. cites 
2 R. 3. 13. 2 H. Hiſt. Pl. C. 270. cap. 35. cites ſame caſes S. P. Co. Litt. 158. a. (). 
But contra if he had challenged for cauſe, and the juror found indifferent, and ſcvern, there at this day be 
cannot challenge Lim peremptorily, but contra at ænetber day; for now it owl be intended that he had cauſe 
to challenge him peremptorily coming of /ater time. Br. Challenge, pl. 75, cites 14 H. 7. 19. 
But if a man challenge him for cauſe, he muſt ſhew a cauſe happened after the former ſwearing. 2 H. 
Hiſt. Pl. C. 270. Cap. 3 6. 8 5 

So where a man arraigned of felony upon indiftment challerges all the jurors for cauſe, there culen it 
comes to the Þerujal of the panne!, he may relinquiſh it and chall:nge peren-pecr.ly. | Qaod n&:a, Per Cur, 
Br. Challenge, pl. $6. cites 37 H. 6. 8. . | . | 
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12. Fa ſuror is challenged 4 favour, and found indifferent ; after 
and before that he is ſworn he cannot be challenged for the hun- 
dred. Br. Challenge, pl. 83. cites ꝙ E. 4. 16. 

The de- 13. If the one party challenges a juror, and the other not, and 

jr pra after he wwho challenged releaſes his challenge, the other may well 

Baer, and challenge; per Cur. Quod nota. Br. Challenge, pl. 83. cites 


when the in- 9E. 4. 16. 


97 6 wwas | 
ö — and they came to bim, the demandant releaſed bis challenge; and*then the tenant challenged bim 


bs did not challenge bim at the fi, and yet good, and he had not loſt his time, and ſo his challenge 
Wall be tried by the opinion of the Court; quod nota. Br. Challenge, pl. 86. cites 37 H. 6. 8. 
So if one be challenged by one party, if after he be tried indifferent, it is time enough for the otber 


gerty to challenge him. Co. Litt. 157. d. | , 

But where a juror is not challenged by one party who had ſufficient cauſe of challenge, and after- 
wards is challenged by the other fade, and afterwards the party does releaſe his challenge; in that caſe 
the firſt party cannot challenge the ſame juror again, becauſe he did foreſſow his time of challenge, and 
be bad admitted the party tor to be indifferent at the firit. Godb. 234. pl. 325. Mich. 11 Jac, in 
C. B. Canden v. Symmens. 


14. If the party does nat challenge on the firſt peruſal of the pannel, 
he ſhall not be ſuffered to challenge ſt afterwards. Quod nemo 
dedixit. Br. Challenge, pl. 2. cites 27 H. 8. 2. per Fitzherbert. 

Quod nota, ſays 37 H. 6. 8. was contra. | 1 
15. If a jury in attaint be in part ſworn, and in part not, by 
which they remain, and ar anther day one of thoſe who was fin 
worn is challenged, he need not ſheww;cauſe of later time immediately, 
I 276 ] till all the pannel be peruſed, and then the ſhewing of ſuch cauſe 
ſhall be time enough. By all the juſtices in C. B, Dal. 11. 
Pl. 10. Paſch 7 E. 6. C. B. Wyborn's caſe. | 
If thechal- 16, Defendant challenged the array, which *avas affirmed ; he 
— 3 ſhall not now challenge the polls, without Heruing cauſe at the 
found a- commencement, but the plaintiff may; per Cur. Dal. 24. pl. 3. 


gainſt the 4 & 5 P. & M. | . | 
party that i 
takes it, yet he thall have his particular challenge to the polls. Co. Litt. 1 56. b. 


8. P. For 17. Challenge 1 the jurors of the grand aſſiſe ſhall be taken before 


13 the return of them, (v12.) when they are elected by the 4 


into Court, knights; per omnes juſticiarios. Dal. 68. pl. 36. 6 Eliz. Squirrey 


chere can- . Read. 
not be any p 


challenge taken to them, Co. Litt. 158. a. (m). | 
18. In replevin the plaintiff challenged a juror for the hundred, 

by which it was tried that he was nit a hundredsr, and the clerk 

wrote (præter H.) upon his head in the pannel; and after this 

trial the defendant ſaid, that this juror was at another time ſworn 

in this matter, and fhewed the record and yet he was not received 


to ſay this, becauſe he ſaid it too late, and the Court ex officio 


cannot aid his negligence. Bendl. 263. pl. 274. Trin. 17 Eliz. 
C. B. Waters v. Walſh. 1 | 

19. A juror was Fs by after he ꝛuas ſworn, becauſc of kin to 
the plaintiff, &c. Clayt. 78. pl. 139: Spoford's cate. 


20. He that has divers challenges muſt take them all at once, 
and the law ſo requires indifferent trials, that divers challenges 
are not accounted double. Co, Litt. 1'58. a. (g). 


21. There 


Trial, 


21. There can be no challenge to the pannel or to the polls, 
till there be a full jury. Reſolved, Hob. 235. pl. 297. Vicars 
v. Langham. 

22. A perſon indited of buggery challenged one of the jurors, 


who was the foreman, and was ſworn, and marked {worn by the 


clerk before the challenge was heard by the Court; and becauſe 
the Attorney-general ⁊wauld not afſent to alter the record, the chal- 
lenge was difallowed. Cro. C. 291. pl. 2. Hill. 8 Car. B. R. 


 Hopeſtill 'Tylden's cafe. 


23. If the defendant does not appear at the trial when he is called, 
he loſes his challenge to the jurors, although he does afterwards 
appear. Trials per Pais, 146. (175.) | 

24. All challenges muſt be taken before the jurors are ſworn. 
Trials per Pais, 145. (173.) 
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(M. d) Challenges. In what Caſes he who chal- = 


lenges ought to /heww the Cauſe immediately, 
Lr. 17 the defendant challenges the array which is found againſt 


Bim, and the array afhrmed, and after challenges a juror, 
he ought to ſhew the cauſe immediately. * 33 H. 6. 21. 
27 H. 8. 26. D. 3 EL 201. 66. 7 H. 4. 41. b. 46. 20 AM. 15. 
19 Aſſ. 6. adjudged. 43 E. 3. Challenge, 93. 22 E. 4. Chal- 
lenge, 61. 7 H. 4. 41. b. 46.] 


Fol. 659. 


Trials per 
Pais, 134. 
(164.) 

* Br, Chal. 
lenge, pl. 16. 
cites S. C. 
8. P. 
But contra 
if he chal- 


lenges the pulls, without bawing challenged the array before; for in ſuch caſe he ſhall Nay till he has pe- 
ruled to the end of the pannel. Nota the difference. Br. Challenge, pl. 147. Cites 43 Aff. 46. 


[2. The fame law, if after the challenge taken, and before trial, 
he releaſes his challenge ; for this is in nature of a trial, inaſmuch 
as he confeſſes his challenge not good. + 27 H. 8, 26. Contra, 


17 H. 7. K. 41. b.] 


[3. But if there are 2 defendants, and one challenges the array, 


and after he and the other challenge a juror, the other ſhall not ſhew 


his cauſe immediately. f 33 H. 6, 21. b.) 


LA. If 9 of the jury are fuworn, and 2 are challenged, though there 
is not any other juror, ſo that it appears that there cannot be a full 
jury, yet the cauſe of the challenge ought to be thewn immedi- 
ately, becauſe the ſame jurors are to be returned again, and 
then they cannot be challenged for the fame cauſe, but for any 
cauſe after. M. 11 Ja. B. R. between Bover AND HORSEMAN 


adjudged.) 


CLS. If ome jurors are ſworn, and there are not ſufficient, by which 
a tales is granted, and at the day of the return one of the firſt jurors is 


_ - cballenged, he ought to ſhew cauſe of challenge immediately, he be- 
ing ſworn at another time. P. 16 Ja. B. R. between GanRKEL, 


Dunxzs, 


( 277] 
Trials per 
Pais, 134. 

164. 

+ Br. Chal- 
lenge, pl 6. 
cites 8. 8 


S. C. cited Bulſt. 114, Paſch. 9 Jac. in a nota. 


Trials per 
Pais, 134. 
(164. 

1 Br. Chal- 


lenge, pl. 16. cites S. C. 


Trials per 
Pais, 134. 
(164.)— 
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whenfs Dewxrs, 4x0 Dans ROLLE adjudged. P. 40 El. B. R. betweeit 


Ad Ge. CLIFFORD AND CAVENDISH. ] 

fore tales wat axvarded returnabl:, &c. and at the day the defendant challenged one of them 20h» vw 
challenged before. Brian and Vaviſor faid, then you ought to ſhew cauſe immediately, and alſo cauſe 
ar ing of {ater time. Br. Challenge, pl. 73. cites 14 f. 7. 6. 


See (I. d. a), [G. In an action between the king and a common perſon, as in an 
— indictment of battery, the defendant, if he challenges any juror, 
Pais, 134. Ought to ſhew cauſe immediately. P. 15 Ja. B. R. TorTer- 
— SOLL's caſe adjudged, becauſe it is againſt the king. M. 11 Ja. 
re 2 B. R. Souk's caſe adjudged.] 

kegeln bim [/. So in an attachment upon a contempt againſt a prior, for not 


and the _ receiving to a corody him to whom the king has given it, in an 
e det iſſue upon it between the king and the prior, if the prior chal- 


Juror, and i . ; 
was com- lenges a juror, he ought to ſhew cauſe immediately, becauſe the 
ene King is party. 38 Aff. 22. adjudged.] | | 

cauſe im- {8+ The /ame law in a preſentment of a nuſance. Contra, 19 Aſſ. 6: 
mediately, admitted.) | | „„ 
becauſe the [g. But in an inqueſt between the king and a flranger, if the ſtran- 
party. Br. ger challenges a juror, he is not compellable to ſhew cauſe imme- 
Challenge, diately ; for in this caſe the king is not but as a common perſon 
7 of the realm. 6 R. 2. Challenge, 105. Per Curiam.] | 
Where the king is party, if the other fide challenge a juror, be ought cer, tbe _ of his challenge 
immediately, and two triots ſnali be choſen, viz. the 2 foremen, which are (worn ; and they are to inform 
the Court whecher for that or any other cauſe, the jury challenged is indifferent or not. x Bulſt, 194. 
Paſch. 10 Jac. Anon. 

When a priſoner challenges for cauſe, he ought to ſhew his cauſe preſently, becauſe it is the king's 
fuit. 1 H. 5. 10. b. 33 AT. 22. But ſome books are, that he ſhall not ſhew cauſe till the pannel 
be peruſed. 6 R. 2. Chalienge, 105. But he mutt ſhew all his cauſes together, per 24 Eliz. C. B. 
Bracket's caſe. 2 H. Hift. Pl. C. 274. cap. 36. | ALE A 


+[ 278 } ny 

In an _ 10. 33 Ed. 1. Hat. 4. enacts, That of inqueſt to be taken wherein 
— 5 the e king is party, not withſtanding it be alleged that the jurors or ſome 
king's of them be not indifferent for the king, yet ſuch inqueſts ſhall not remain 
count. untalen for that cauſe ; but if they that ſue for the king will challenge 


— * any of thoſe jurars, they ſhall affign a cauſe, and the truth of the chal- 


were preſſed lenge ſball be inquired of \ according to the cujfom of the court. 

to thew the | 
cauſe ; for this ſtatute takes away the general challenge, quia non ſunt boni pro rege. But all the 
Court, except Wylde, wh ſeemed to be of another opinion, ordered the pannel to be firſt + gone 
through with, and that if there were enough, the King is not to ſhew cauſe, Vent. 309, 310. Paſchs 
29 Car. 2. B. R. Anon. | | | 

In an information far taking away the Ld. B.'s daughter, the counſel for the &ing chollenged ſome 
ef the jury; and it was inſiſted for the defendant that this ſtatute requires that the cauſe of challenge 
ought a & ſhewed preſently, and to inforce the counſel for the king ſo to do, the defendant's counſel 
challenged touts paravaile. But reſolved per tot. Cur, that by this ttatute the Ting to ſbew cane 
F his cha/lerge, but nat l, fore ail the jurors are called over ; for if there are enough beſidet th iſe ⁊obo are 


chall:-nged, then no cauſe ſhal! br ſ1qwvn of that challenge» Thereupon the defendants relinquiſhed their | 


challenge, and the jurors found the defendant guilty. Raym. 473. Mich. 34 Car. 2. B. R. the 
Lord Grey's eaſe. Skin. Sz. pl. 23. S. C. accordingly ; but that the defendant muſt ſhew cauſe 
immediately, and the king muſt ſhew cauſe before the jurors are drawn, and cannot challenge pe- 
temptorily. -2 Show. 218. pl. 22 f. S. C. but S. P. does not appear. 5 

7 In an indictment for murder, 3 juſtices of B. R. held that the gueen might change peremptorily 
Leut cauſe thewn, but upon ſending to C. B. the juſtices there were all of a conttary opinion. 
Moor, 59 5. pl. Sog. Paſch. 33 Eliz. Savage v. Brooks. 


It ſeems 19 be clearly tettled at this day, that this ſtatute being general, extends as well to af cri-. 


minal 25 civil cauſes: however, if the king challenge a juror before the pannel is peruſed, it is agreed 
that he need not ſhew any cauſe of his challeng- till the whole pannel be gone through, and it appears 
that theis will not be a 1, jury without the prifon ſo challenged. And it the defendant, in order ts 

« oblige 


of > NR ku r 
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oblige the king to ſhew cauſe preſently, challenges touts paravail, yet it hath been adjudged that the 


defendant ſhall be firſt put to ſhew all his cauſes of challenge before the king need to ſhew any. 
2 Hawk. Pl. C. 413. cap. 43. 1. 3. 


2 So it is in Keble's Statutes, but in Raſtal it is (after the diſcretion of the juſtices). il 
11. Nota by the Court for a rule, that if after the challenge taken Note, Where 
to the array, and two triors are elected, and ſauorn, and the jury re- _ 8 | 
| turned found to be indif/trent, afterwards the defendant who chal- challenge 
4 lenged the array challenges the jurors by the polls, he ought then to the array, { 
E | put in, and % ſbetu the cauſe of his challenge preſently. Otherwijo . N 
i it is where there are us triors /evorn ; there he is not to ſhew the the Court, 1 


1 cauſe of his challenge until the other jurors, which are not chal- _ 2 N 
| and nn 1 


lenged, be ſworn. Bulſt. 113. Paſch. g Jac. in a nota. them ine. ö 


i ferent, afterwards the plaintiff challenges ſome of the jurors by the polls, he is not to ſhew the caufe i 
— of his challenge preſently, but to ſtay till the pannel be peruſed, and all the reit ſworn. But if the f 
Fo defendant do challenge by the poll, he is to ſhew the cauſe of. his challenge preſently ;. and fo is the | 
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courſe and practice, and fo rhe difference is where ihe plaintiff challenges by the poll, and where the 

: defendant aſter the array challenged, and by the triors found to be indifferent. Bulſt. 114, 115. 
5. Paſch. 9 Jac. in a nota. | 

The defendant firſt challenged the array for conſanguinity in the ſberiſf to the plaintiff; and this was 

tried againſt him. Then he chailenged the polls; ſcd non allocatur, without ſhewing cauſe immediately 


— 2 — 


2 


„ K 
a * 4 3 We BS” 
. lines Min hi S 
N a wn 


8 for every one as he challenged him. Mo. 540. pl. 1145. Mich. 13 Jace Luke v. Clarke. 
1 | as —— 1 
(N. d) Challenges. At what Time he ought to rol. 660. 9 
x MY > — — 1 
ge | 4 MH 
ge ſhew Caule See (Mr a) 1 
+ » 5 N ( | Y 
ke BETWEEN common perſons, if the one party challenges a Trials per 1 
8 juror of the principal pannel, he ought to ſhew cauſe before * * | 3 
B. the tales ſhall be peruſed. M. 22 Ja. B. R. between the King Ab 1 
S ron agreed.) | 1 
C2. [S9] in a fraverſe of an gſice, which was found for the king, 'Y 
in if the king challenges a juror of the principal pannel, it ſeems 1 
ue that he ought to thew cauſe before the tales ſhall be peruſed. I 
in M. 21 Ja. B. R. between the KixG AND STURE, this was a 1 
ge doubt; but there for the preſent one of the tales was ſworn | 1 
11 without ſhewing cauſe.) | | | 


ne (O. d) Challenge to a Juror. Drawn. In what L279 
11 Caſes he ſhall be drawn without Cauſe ſhewn g, 
_ Challenge. | 


ige 
1(el : $4 t 
yy [i. IT defendant challenges the array for favour, and plaintiff aij5 Bk Chal. 
wa q challenges, without ſhewing cauſe of challenge, the array ſhall S 
the be quaſhed. 8 H. 4. 22. b. adjudged; but the book ſays, qd [bu ſays, 
= mirum.] | | ous 3 
5 | | Es quod mirum. ] 
po (2. If the challenge of one party and of the other be peremptory 10 x f _— 


a juror, he ſhall be drawn immediately. 3 H. 6. 38. b. {Qu a ju- 


erĩ- | 
20 Aſſ. 12. | , ror, te ſhelt 
— ] : ; | be drawn 
f ts immediately, And nota, that challenge may be releaſed fur the king, Quod nota bene, Br. Chal- 
lige lenge, pl. 110. cites 20 Af], 13. — Trials per Pais, 135. (104+) 
Vox. XXI. X [3. & 
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Br. 3 3. Ss if the challenge by the one be for favour, and by the other be 
_—_—— feremptory, he ſhall be drawn. 3 II. 6. 38. b. | 


cites S. C. | 
Trials per Pais, 135. (164+) 


Br. Chal- [A. If one party challenges a juror for non-ſufficiency and for fa- 


— — vour, and the other challenges him becauſe he bas nothing in the hun- 


And that in dred ; though this laſt challenge be not peremptory, for though it 
fuch caſe be found, yet he ſhall not be ouſted of the pannel, but he ſhall be 


— 24 drawn, becauſe he is challenged by both parties. 3 H. 6. 38. b. 39. 
by both Curia.) 

parties, he 5 ; 

ſhall be drawn without being tried. And ſays fic vide, that a man ſhall Ive 2 or 4 challenges together; 
for challenge ſpall not be ſeid double; and it is the common practice to take all the cauics together. 


Quod nota. 


Br. Chal. ſs, If an inqueſt be taken by default of the defendant, and plaintiff” 


22 challenges a juror, he ſhall not be drawn without cauſe ſhewn; for 
14. S. C. the Court is the 3d perſon indifferent, though detendant has made 
d a default. * 2 H. 4. 15. adjudged. Contra, +28 Aſſ. 42. 
default of the defendant, upon which the plaintiff challenged ſeveral jurors, and the clerks would 
ve drawn them without trial, becauſe the defendant had loſt his challenge. And the Court would 
not ſuffer it, but tried them; by which ſeveral of them were ouſted, and ſeveral (worn. Quod nota. 
It was faid by 4 clerks, viz. prothonotaries, as it ſe-ms, that he againſt whom aſſi ſe is awarded by 
default, ſhall not have challenge to the aſſize. And there it was agreed, that in this caſe if the plaintiff 
challenges any juror after the aſſiſe awarded by default againft the tenant, he ſhall be drawn immediately. 


Br. Challenge, pl. 129. cites S. C. | 
[6. If a juror be challenged by one party for fawour, and the reſi- 


due of the jury charged to inquire of the favour, if the other will 


after afſent that he ſhall be drawn, he ſhall be drawn before any verdict 
given. P. 16 Ja. B. R. GaRIIL DxNxXISs's CASE, adjudged. }] 


C280] (P. d) Challenges. Upon what Inqueſt Challenge 


may be. 


Br. Error, Cy, TN an inqueſt before the ſheriff to inquire of waſle, the array ma 
I be challenged. 2 H. 4. 2. b.] N 


in rediſſeſin. | Br. Challenge, pl. 27. cites S. C. Trials per Pais, 135 (165+) 
See Co. Litt. (2. And ſo challenge may be 10 the polls, 2 H. 4. 2. b. For 


158.b—= the ſheriff is judge therein.) 


eorit of inquiry of wwaſte is atuarded by default of the defendant, a man ſhall not have his challenge to the 
olli, and yet attaint lies; quod nota, Per Newton & Paſtun J. & Markham & Portingt. Scrjeants. 
Br. Attaint, pl. 39. cites 21 H. 6. 56. 


| bogs per [3- But in an inqueſt of office as writ, to inquire of damages, no 
ais, 135» 


(16s. challenge may be to the array or polls. 2 Hf. 4. 2. b.] 
Br. Challenge, pl. 66. cites 21 H. 6. 56. | 


—— [ 4. In writ of right a challenge may be to the polls of the 4 
Fol. EA. knights returned. 39 E. 3. 2. b. ö 


4 . 
T riais ger Pais, 135+ (165. be 4 knights, elifzers of the grand aſſiſe, are not to be challenged ; 
| 5 


for 


10 
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For that in law they are judges to that purpoſe, and judges or juſtices cannot be challenged. Co. 
Litt. 294+*a+ ; | . 


Ly. In aſſiſe, if witieſſes come to try the deed, no challenge of Sn per 
coſinage may be taken to a witneſs, becauſe the verdict thall not {72 £35" 


be received from the witneſſes of the aſſiſe. 23 Af. 11. ad- Thevergi& 


. * ſhall be 
J udged. ] | given by 
the aſſiſe, and not by the witneſſes. Br. Challenge, pl. 115. cites S. C. —— Br. Teſtmoignes. 


pl. 12. Cites S. C. S. P. Co. Litt. 157. a. (i). 


6. Where inqueſt is avarded by default of the defendant, he ſhall Where in- 


. — . . * queſt is 
not have challenge, or ſay any thing in evidence. Br. General. — 


Iſſue, pl. 10. cites 10 E. 3. 32. and Fitzh. Enqueſt, 47. 1 

action per- 
ſonal, there the defendant has loft his challenge; but he ſhall give in evidence as well as the plaintiff. 
Br. General Iſſue, pl. 40. cites 5 E. 4. 35» ; 


(Q. d) Challenges. I what Actions. 3 
[1. 1 a certificate upon A ſiſe, if it be taken by the firſt jurors, no Br. Chal- 
challenge may be to them, becauſe it is the ſame inqueſt, 3 
and in ſuch plight as they were charged before. 12 H. 4. 10.] S. C. and 
= fays idzo 
quære, if any of them were attainted upon other ſuit. Br: Challenge, pl. 200. in abridging 
this caſe, ſays, that in a certificate of ae, 2obich vught to be tried by the fig jurirs, and by others, the 
firft jurors may be challenged by matter coming of later time, as by attainder after, or ſuch like; per Nor- 
ton, and by ſome e contra; for they ſhall be as arbitrators of the firſt verdict, and ſhall only be joined 


| | C 281 ] 
2. In a proprietate probanda, and a writ to inquire for waſte, Trials per 
the parties have been received to take their challenge. Co. rag 
Litt. 158. b. 5 


to the inqueſt. 


| k N. B. This 
(R. d) Challenge. Upon what I ue a Challenge ein. ke 
may be. not to this 
5 head, but 
rather to 


[I. 17 one of the challenge of the demandant, and another of the (7. q) or 
challenge of the tenant, are choſe to try the challenges, no (V. d. 2) 


The divi- 


challenge can be to thoſe triors. 7 H. 4. I. b.] 3 


be thus, viz. Challenge to the Triors, in what Caſes. 
* And though it was objected, that he of the challenge of the demandant was his {or and beir, yet non 
allocatur, becauſe it was upon the trial, and not upon the iſſue; and yet the tenant took bill figned 


thereof to have advantage of error, Quere ideo. Br. Challenge, pl. 33. cites S. C. 
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Trial. 


(S. d) Challenges. Trial. At what Time. In- 
mediately. Hh 


2 V cha- [I. IT a party challenges the array which ts affirmed, and after chal- 
lenge, pl. 39. lenges a juror, he ought to ſhew cauſe immediately, and it 


— ſhall be tried immediately. * 7 H. 4. 41. b. 46. 43 Aſſ. 64. ad- 
= 155. judged. 22 E. 4. Challenge, 61. | 
165. : 
Br. Cha- (2. But otherwile it is of 7he other *0ho does not take the challenge. 
* + 7 H. 4. 46. 43 Aſſ. 64. 22 E. 4. Challenge, 61.) 
7 H. 4. 41.— Trials per Pais, 135. (165.) 


. In account the plaintiff challenged a juror, becauſe he was te- 
nant to the defendant, and within his difireſs. The defendant ſaid, 
that all who are in this hundred are his tenants, and within his diſ- 


treſs, by which he prayed that the decem tales might be awarded of 


the hundred next adjoining ; and by ſeveral this ſhall come by 
return of the ſheriff afterwards ; and yet upon great advice, it 
was awarded that it ſhould be tried immediately; and ſo it was, and 


the triors ſaid that there were enough in the hundred who were not te- 


nana to the defendant. Br. Challenge, pl. g. cites 3 H. 6. 39. 
4. At the wenire facias & alias the jury appeared, and all were 
feruck out, except a few who made default; and the defendant would 
have had th:ſe who appeared to have tried thoſe new who made default, 
if they were ſufficient ; & non allocatur; for they all not be tried 
till they appear : Tor it may be that ſome are now ſuſhcient, which 
will not be ſufficient at the day; quod nota. Br. Challenge, 
pl. 13. cites 27 H. 6. 4. Ts 
5. A juror was challenged for malice, and found indifferent, and 
zwhen he was coming to the bar io be ſworn, he ſaid, that though the 
plaintiff had been a falſe harlot, yet he would ſay the truth againſt 


her ; by which ſhe prayed that he might be flruck out. Per Fitzh. 


he has been once found indifferent, ſo that he cannot be tried again; 
by which he was ſworn, Quod nota, Br. Challenge, pl. 4. 
cites 27 H. 8. 21. 11 


L282 (T. d) Challenge. Triers. [ Trial.] I Zow it is 


ans). to be made. | Which ſhall be tried firſt.] 


Trials per [I. JF one challenges for favour, and the ether becauſe he has nothing 


Pais, 135. mithin the hundred, (admitting that he ſhall not be drawn,) 


(155-) the challenge of him who firſt took the challenge ſhall be zried 


firſt, 3 H. 6. 38.bJ 
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(U. d) Challenges. In what Caſes a Challenge or e 
Affirmance by one ſhall /erve for others. 1 


[1. JN treſpaſs aguinſt 2 wha plead to iſſue, and a venire facias is 8. 5 Br. 
returned, though ohe d:fendant accepts the array good, yet if ol. * 


the other challenges the array, and found for him, this ſhall quaſh Per Siden- 
the array againſt all. 4 H. 4. 4.] | ham; quod 
| non nega- 
tur. Trials per Pais, 136. (166.) 


[2. In appeal again/t principal and acceſſory, who plead to iſſue, and In appeal 
one venire facias 1s returned, if the array be quaſhed by the challenge * 
of the aceeforys the principal ſaying nothing, it ſhall be quathed pleaded not 
againſt both. 4 pt. 18. 10 4-©$ | guilty, and 

8 4 H * Þ - 4+5 ] dene en 
returnable againſt all, and one challenged peremptorily. And by all the Juſtices of both benches, the ju- 
ror ſhall be drawn again all, becavie it is a joint venire facias, but if it had been a ſeveral venire facias, 
be might be ſworn againſt the others; note the diverſity. And yet covin may be in the plaintiff, and 
one of the defendants to challenge peremptorily, to the intent to keep the other in priſon, Br. Chal. 
lenge, pl. 84. cites 9 E. 4. 27. Br. Venire Facias, pl. 42, cites S. C. And ſays, that after- 
wards the plaintiff challenged the array, and it was quaſhed.— S. P. Co. Litt. 156. b. S. P. 
2 Hawk. Pl. C. 407. cap. 41. ſ. 9. | 

And ſo ſee cleaily that a man may challenge peremptorily in appeal, and if a juror is found fawoure 
able againſ! ſome of the plaintiffs, he ſhall be drawn ogainſt all; for their title is eint. Contrary it is of 


the detendant ; for he may be favourable to the one, and not to the other. Br. Challenge, pl. 84. cites 


9 E. 4. 27. : 
| ſt, and one challenges peremptorily, this 


But at the gael deliwery, if ſeveral are to be put upon an inque 
ſhall not ſerve for the reſt; for the werire facias is not betwween any perſon certain. Br. Venire Facias, 
pl. 32. cites 9 E. 4. 27. S. P. 2 Hawk. Pl. C. 407. cap. 41. . 9. But the Serjeant ſays, he 
does not find that this can be done in any other caſe. : 


[3. In præcipe quod reddat againſt 2, if the one pleads in abatement 
of the zurit, and the other 19 the action, though one of the defendants 
affirms the array, yet the other may challenge it; for the one 
cannot diſinherit the other by his plea. 9 H. 6. 48. b.] | 
J. So in formedon by 2, if they are at iſſue upon one iſſue with mw m__ 
the tenant; and the one will have a juror to be ſworn, yet if the other ES 4s 


challenges him he ſhall be drawn; for his companion cannot diſin- it hall be 
herit him. 10 H. 6. 16.] | examined by 
| the judges z 


and if the cauſe be good, he ſhall not be ſworn, Jenk, 114. pl. 22. cites S. C. 
If the ane defendant challenges a juror, and the other ſays, be be ſworn ; yet if he be h, nd favourable 
erainſt the one, he ſhall be flruck cut, ard ſhall not be worn; notwithſtanding the prayer of the other. 


Er. Challenge, pl. 16. cites 33 H. 6. 21. 
[ 283] 


[5. $9 in this iſſue, if the tenant challenges a juror, and one de- Br. Chal- 
mandant agrees to the challenge to the intent that he ſhall be — 1 
drawn, yet the other demandant may ſay that it is by covin, between S. C. — 
the tenant and his companion, and the covin ſhall be tried ; for —— oi 


his companion cannot diſinherit him. 10 H. 6. 15. b. by all the 5, C. 
Juſtices. }, | | 

[6. But in appeal by 2, if defendant challenges a juror, and the 
one plaintiff agrees to it, the other ſhall not be received to ſay that 3 
it is by covin; but the juror ſhall be drawn in fawur of the life of 8. C. 


Br. Chal. 


a man, 10 H. 6. 15. b.] x | 4 
againſt two, Jenk, 114. pl. 22. —Tiials per Pais, 136. (166.) 
X 3 17. Is 
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Trials per L/. In præcipe quod reddat by 2, if they are at iſſue, and tenant 
768. 36 challenges the array becauſe the Serif is goſſip to one demandant, 
and the one demandant confeſſ-s the challenge, yet the other ſhall ſay that 
* wt is not o; and it ſhall be tried. 10 H. 6. 15. b.) 
Br. Chal- C8. In an action of deb? again}? 2, if the parties are at iſſue, and 
N72 pl ene of the defendants quaſhes the array againſt him, becauſe it ar 
3 C. w favarrably againſt him for the plaintiff : but it was nt favour- 
ably made againft the ether defendant ; yet becauſe all is but one 
venire facias, and the array made by the fame bailiff, and the fame 
people impannelled, and at the tame day, the array ſhall be quaſhed 
againſt the other alſo. 43 Afi. 36. adjudged.] 
For other- [o. In ge againſt 2, if the one takes upon himfelf ſeueral tenancy 
wite they of parcel, and challenges a juror, and it is found true, he ſhall be 
—_ _ ouſted, though the other would have him ſworn. 30 Aſſ. 41. 
tifes upon adjudged. 


one original, : 

which muſt not be. And StoufF. ſaid, that if he who challenged, and the p'aintiff, agree to ouſt the 
other of this challenge, quære wiat remedy, and if it be conſpiracy. Br. Challenge, pl. 134. 
cites S. C. 


Tro. If A. brings 2 ſeveral writs of debt againſ{ 2 ſeveral men, 
upon which they are at iſſue, and the ſheriff returns 2 ſeveral pan- 
nels at ene and the ſame day, and the ſame people who were impannelled 
in the one <orit ꝛuere impannelled in the other alſo ; and the array in 
the one writ challenged and quaſhed, becauſe it was made by the 
fheriff at the denomination of the flaintiff ; the other pannel ſhall 
be quaſhed alſo without challenge as to that. 43 E. 3. Chal- 
lenge, 94-] | 

11. In afionagainft three, if the inqueſt beawarded by default againſt 
two of them, they have loſt their challenge; and yet if the third 
challenges a juror who is drawn, he fhall be drawn againſt all. Br. 
Challenge, pl. 84. cites 9 E. 4. 27. 


Mo. 12. pl. 12. If there are 2 or more defendants, and one challenges a juror, 
43. 8. C. and ſhews cauſe, and the other will not challenge him; yet if the 
1 challenge be found true, the juror ſhall be drawn. And ſo it 
11. 8. C. happened upon an indictment of felony in B. R. where 2 were 
by _ dune Indicted, and the one would challenge the jurors and the other 
7 e __ weuld not upon the arraignments. Bendl. 58. pl. 95. Mich, 
FES> 4 & 5 P. & M. Anon. | 


Ar, 


that in appeal in treſpaſi, and in aſſiſe againſt 2, who plead ſeverally, and one joint wenire facias is awvard- 
ed, if one defendant challenges a juror who 15 drawn egamft l im, he ſhall be dr. wn alſo again the others, 
when it is the ſuir of rhe party. Otherwiſe it is in indictment, which is the ſuit of the king, and is 
ſeveral in itſelf. — D. 152. b. pl. 8. TyxvyMoLBY AxpD Gaar's cale, Aires of the jury were ſworn 
againſt both, and Thymoiby chalienged others without ſhewing cauſe or ſaying peremptorily, and Gray 
would not challenge them, whereupon T. was taken from the bar, and the 4 chalienged by T. were 
ſworn againſt G. and aifo io many more as made up 12, who found G. guilty, The Juſtices of both 
benches thought the trial good, no judgment being given that the jurors challenged ſhould be drawn, but 
that they ſhould ſtand afide for 2 time, and were not diſcharged by the Court. And the wen. fac. for 
the king differs from the wen. fac. in appeal; for the laſt is qui nulla affinitate attingunt the plaintiff nor 
the detenents, &c. but for the king it is not ſo. And cites the caſe cf 1 H. ©. 1C. b. that it was ruled 
by the opinion of the Court, that a juror upon an indictment may be challenged by one defendant, and 
ſtand againſt the other, Ac. becauſe they are ſeveral pannels and inqueſts in law. * And if the one of 
them had appeared in this caſe, and the other defencant had mzde default, yet the Court may proceed 
2g2inft him who appears ; but otherwiſe in appeal, ut dicitur. Y 
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Fol. 66 Jo 


(X. d) Triors of Challenges. Who ſhall be the 
Triors of the Challenge of the Principal Pannel, CL 


chooſers ſhall be one of the one pannel, and the other of the ride Se 

other pannel. * 34 H. 6. 36. adjudged. 11 H. 4. 63. Contra, A Chal- 
5 g ä enge, pl. 17 

111 H. 4 63. cites 8. G. 
+ Two of the one county tried the array and polls of that county, and 2 of the other county tried 
the array and polls of the other county; and mall not join till they are {worn upon the principal, 


Br, Challenge, pl. 46. 5. C. Br. Jurors, pl. 9. cites S. C. 


[I. JF the venue be of 2 counties, and both pannels challenged, the Trials per 


[2. When the array is challenged þ it is uſual for the pannel Br. Chal- 
to elect triors, and if every one of the jurors be challenged for pg 


one cauſe or other, then the juſtices demand of the partizs whe- 8. c. 
'1 1 At the iſſu 
ther they will have the 57h and ꝙtb to try, and if they do not agree es 7 


in it, then they demand of them whether the 3d and th, and ſo on; A end. 

and if they will nat aſent to ſuch manner of election, the Court ant could 
all elect. For if one party ſhall be ſuffered to elect one, and 7% agree in 

the other another, this will be a means that every one ſhall have ich v7 


his champion. 16 E. 4. 7. b. 8. Court ſaid, 


take tbe 


third and the fixth in the pannel out of theſe 8 perſons, and ſo they did; by which choſe zus tried the array, 


and affirmed it, and after tried the pots. Br. Challenge, pl. 104. cites 4 E. 4. 18. 
1 Orig. is, le pannel ſerra vie detlier, &c. 


[3. If the array be challenged, and plaintiff or defendant chal- Be. Chal. 
enge, p 


lenges all, the juſtices may order, that the plaintiſfiſball chuſe 3 of 08% Pe 
the challenge of the defendant, and defendant 3 of the challenge S. C. And 
the plaintiff, and then the plaintiff out of the 3 which he has elected, 2 of the ju- 


rors Were of 


ſhall chuſe one, and ſo the other /pall chuſe one, [and] they {hall try the ſame 
the array. 18 E. 4. 18.] | . name, and 


the one is 


faurmoned and the other not ; both were ſworn to ſay the truth which of them was ſummoned and which 
not; for the party ſaid that he who firſt appeared was not he who was ſummoned. Quod nota, 


[g. Or in this caſe, the Court to try the array may chuſe 2 e 
triors according to their diſcretion. 7 H. 4. 46. $19 U. 6. 9. - _ 3. 
20 Aſſ. 15. 8. P. 


be any who are net challenged by either party, the one party ſhall chuſe one of his challenge, and the 
other another of the challenge of his party. Br. Challenge, pl. 40. cites 7 H. 4. 40. 


§ Br. Challenge, pl. 60. cites S. C. , 
9 Rep. 32. a. in caſe of the Abbot of Strata Marcella, cites fame caſes, and g E. 4. f. b. 15E. 4.25.2. 


4 E. 4. 18. 18 E. 4. 18. a. 16 E. 4. 7. b. 14 II. 7. 1. b. 19 H. C. 4% b. But that trial ot any 
of the grand jury ſhall be taken by the four knights. : 


[5. If 2 ingueſis come upon an iſſue out of 2 counties, and bath 
challenged, the trial ſhall not be by one trior of one inqueſt, and ano- 
ther of the other inqueſt, becauſe the arrays are feyeral, and from 
divers counties. 11 H. 4. 63.] 

[6. But one of the inqueſt may be ſworn by afſent of the parties, 
and the Court may command him 10 cbiſſe 2 to theſe of this array ; 


and they ſball try it. 11 H. 4. 63. 


4 [/. A 14 


But if there | 
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[7. And of the other array, the Court may chuſe 2, and they ſhall 


try this array. 11 H. 4. 63.] 
Br. Aﬀiiſe, [8. In a general aſſiſe, if the array be challenged, it ſhall be tried 


N c. Per le circumſtantes. 32 H. 6. 10. b. by Forteſcue.] 

Br. A ſſiſe, o. But in a ſpecial aſſiſe, if the array be challenged, it ſhall be 
15 e. tried by tee who are impaunelled only, and by no others. 
—Br. Chat- 32 H. 6. 10. b. by Forteſcue.] 

lenge, pl. 


81. 8. P. cites 9 E. 4. 28. Bagoc's caſe. 


Whether it [10. If the array be challenged, it ſhall not be tried by others 


be in oyer SN = | 5 
r e than thoſe <v4s are impannelled. 29 Aſſ. 3. per Curiam.] 


miner, or in niſi prius. Br. Challenge, pl. 132. cites S. C. —If the array be challenged in 
court, it mall be tried by two of them that are impanneiled, to be appointed by the Court, Co. 
Litt. 1 58. a. (d). 


by Chal- [11. Upon an iſſue if the Heri returns one pannel, and the bailif 
: . F the franchiſe ancther pannel, and beth pannels are challenged, it 
Se. all be tried by foreign triors, who are not of either of the pannels. 


31 Aſſ. 10. adjudged. } 

(12. In writ of right, if the 4 nights are challenged, ſcilicet, 2 
for conſanguinity and 2 for procurement, the 2 challenged for pro- 
curement may be made triors of the challenges of the other 2, 
and the other 2 ſhall be made triors of the confanguinity. 
22 3. 18. ] 

(13. In attaint, if all the jurors are challenged, the Court may 
elect 2 knights of the pannel to be triors, and they may elect to 
them one knight and a ſerjeant. 34 Aſſ. 6.] 

1 _ 14. See 20 Aſſ. 10. A challenge to the array was tried by the 
IE we corners. Brook, Challenge, 108. ſays quod mirum! 21 Aſl. 26.] 
becauſe it was made by the ſheriff, who was of the fee of the plaintiff, and at his device. And it is 
ſaid quod mirum videtur ; for it ought to be by triors of the fame pannel. Br. Challenge, pl. 108. 
cites 21 Aſſ. 10. And Ibid. pl. 111. cites 21 Aſſ. 26. that the array being challenged as made at 
the denomination of the plaintiff, was tried by the coroners. And ſays, fic vide, that at this day the 
coroners were triors of the array; and that 22 E. 3. it appears by Shard, tnat when the array is chal- 
lenged for default of the ſheriff or his minifter, the coroners ſhall try it; and when by default of bailiff 
of franchiſe, the ſheriff thall try it, or triors elected by the ſheriff, | 


— — | 
Fol. 664. How many Perſons, 
—— 


This title 


belongs only 15. The trial ſhall nat be by more than 2, unleſs by agreement of 


to pl. 15. the arties. * 21 E. . . b. 

Br. C hal- Þ 4+: 39 1 

lenge, pl. 182. cites S. C. S. C. cited Puift. 114. Paſch. 9 Jac. in a nota. S. P. But 
when the Court names 2, it may, for ſome ſpecial cauſe alleged by either party, ame others. Co. 


Litt. 153. 2. (qa . 


Br. Chal- [16. When the array is challenged for the miſpriſion of the office of 
lenge, pl. . feeriff or his miniſters, the coroners ſhall try it. 22 Al. 3. 


203. cites , . IST ; 

S. EC. thus, 17. S when the array is challenged for the miſpriſion of the 
viz. when cfice, or default of the bailiff of the franchiſe, the ſheriff {hall try it. 
array is | 

rd 22 All. $* 2 ; 


in ailiſe for default of the ſheriff or his officers, it ſhall be tried by the triors 3 but when it is * 
: | or 


Ss 1d C 
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for default in the balliff of the franchiſe, the ſheriff, or triors choſen by the ſheriff, ſhall try it, Quzre 
inde at this day. 

[ 286 J 


\ (18. When the array is challenged by reaſon of any mattes touch- If the areey 
ing the ſheriff, it may be tried by the coroners. * 27 Aff. 28.] be challenge 


1 ; b : ed, it lies in 
{19. Or it may be tried by the triors. 27 Afl. 28. ] the diſcre- 
| tion of the 
Court how it ſhall be tried; ſometimes it is done by 2 attornies, ſometimes by the 2 coroners, and ſome- 
times by 2 of the jury, with this difference, that if the challenge be for kindred in the ſher ff, it is moſt 
fit to be tried by 2 ct the jurors returned; if the challenge found in favour of partiality, then by any 
other 2, aſſigned thereunto by the Court. 2 H. Hiſt. Pl. C. 275. cap. 36. cites 29 Eliz. C. B. LIS 
TEKR'S CASE, Trin. 21 Jac. B. R. Loyd v. Williams. 

* Br Challenge, pl. 121. cites S. C. ; 


20. An array was challenged, and was tried by the firſt juror, the 
laſl, and one of the middle. Br. Challenge, pl. 205, cites 
23 All. 18. | | 
21. If the defendant challenges the array, and will not agree to try The array 


tht nati . was chal. 
within tww9 nominations, the Court ſhall chuſe triors of the pannel, jenged by 


and the party ſhall not contradict it ; and if after that the triors are the defend- 
born the defendant releaſes his challenge, yet if he challenges the polls, u and 


t2v9 triors 


he /hall ſhew cauſe immediately, as if the firſt challenge to the array had y,., by the 
been found againſt him, and thoſe challenges ſhall be tried by the firſt Cut to try 


igrs the iſſue ; 
triors; and ſo note that the releaſe of the challenge, after the triors = thy 5. ; 


feworn, ſhall not auaive the firſt matter. Quod nota, Br. Challenge, riert were 
» . 1 H. . 6. ; challen ed; 
pl. 6. cites 27 H. 8. 2 | challenged 3 
nominated two other triors, wwbich evere Tikewiſe challenged. Fitzherbert and the Court ſaid, they would 
nominate 2 other triors, and that they were te be allowed, without any exception to be taken to them. 
Bulſt. 114. Paſch. 9 Jac. in a nota, cites S. C. 
In treſpaſs, &c. the jury were ready at the bar to try the iſſue, and it was moved, that the ſperiff who 


returned them held certain land of the manor then in queſtion, and of wwhich manor the plaintiff was then _ 


Poſſeſſed. Thereupon the plaintiff replied not within the diſtreſs; whereupon the Court appointed triors; and 
the defendant objected, that all the jury were favourable, and therefore prayed triors de circumſtantibus. 
But the Court ſaid, they could not appoint other triors in this cafe but 2 of the jury; and then ordered 
the 4th and the 7th to be the triors ; but ſaid, the defendant might refuſe them and take others, if he 
would; and he refuſing the 4th, the zd was appointed, and they found the array favourable, and ſo the 
pannel was quaſhed. Coldſb. 91. pl. 2. Trin. 30 Eliz. Blunt and Lifter v. Delabere. 


22. It was ſaid, that a challenge to the array is no part of the 
record, but ought to be determined whether it be good or not by 
the judge before whom the trial of the cauſe ſhould have been if the 
challenge had not been taken, and that it hath been ſo ruled upon 
ſerious advice in C. B. And it was then likewiſe ſaid, if there 
be a demurrer to a challenge at the aſjiſes, the judge of aſſiſe may 
determine it there, or over-rule it, or adjourn it to be heard at 
another time. Style, 464. Mich. 1655. Serjeant Bradſhaw v. 
Procter. -: | 

23. If 6 are ſworn, and the reſt challenged, the Court may aſſign 
any 2 of the 6 ſworn to try the challenges, 2 H. Hiſt. Pl. C. 275. 
cap. 36. j | 
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_ __ Trial. 


(Y. d) Triors of Challenges. Who ſhall be the Triors 


of the Challenges of zhe Tales. 


8. P. Br, [I. 1 * triors of the principal pannel, if they affirm the principal 
. pannel, ſhall try all the tales. 14 Hf. 7. 2. b. per 2. 
9 E. + 46. 33 H. 6. 21. b. Adjudged 24 H. 6. 36.] 


Co. Litt. 1 58. a. (r). 


10 Rep. 104. b. in Denbawd's caſe, in a nota of the Reporter. 


7 ] 
- = = [2. But if they quaſh the principal array, then there ſhall be 2 
(r). EF, new triors of the tales choſen from the tales. 14 H. 7. 2. b.] 
now it is as if there had been no appearance of the principal pannel. Br. Challenge, pl. $5. S. P. 
cites 9 E. 4. 46.—8. P. Rep. 104. b. in DenBawp's caſe, in a nota of the Reporter, cites 
9 E. 4- 46. b. 14 H. 7. 1. b. and 33 H. 6. 25. 


And though 3. But 19 H. 6. 48. b. they who quaſhed the principal tried 


it was ob- 

jecded, that the tales.) 

when the principal pannel is quaſhed, the triors of this pannel are as foreigners, and therefore cannot 
try the tales; yet non allocatur, but the trial of the one and the other held good. Quod nota, Br. 


Challenge, pl. 61. cites S. C. 


Br. Chal- [A. In affiſe, if any of the pannel are ſworn, and after the afſiſe 
— remains for default of jurors ; upon which a tales is awarded, at 


$. C. the return of which he firft jurors are challenged for a cauſe ſince, and 
alſo the tales are challenged ; the juſtices may chuſe one of the 


challenge of the plaintiff, and another of the challenge of the 


defendant, to be triors. 28 Af. 44.] 

5. The array of the tales in attaint was challenged, becauſe it 
was favourably made at the denomination of one of the petit jury, and 
a good principal challenge; and the zriors of the principal pannel 
tried the array of the tales and the polls ; for they were ſworn upon 
the principal before, and therefore if there are ſeveral tales they 
ſhall not have other triors; quod nota. Br. Challenge, pl. 71. 

. cites 14 H. 7. : VE 

6. Treſpaſs againſt three, and the one challenged the principal array, 
and it was found againft him ; and then he and another challenged divers 
of the polls, by which he, who challenged the array before, ſhewed his 
cauſes immediately; but the other peruſed the pannel, without ſhewing 
cauſe, becauſe he had not challenged the array; and after the 
third defendant challenged the array of the tales, and the firſt triors, 

10h tried the principal pannel and the polls, tried the tales, and not new 
triors quod nota. Br. Challenge, pl. 16. cites 33 H. 6. 21. 

7. When after the granting of decem tales, and 0 tales, the prin- 
cipal pannel is quaſhed, there the trial may be only of tales. 
10 Rep. 105. a. Mich. 10 Jac. in Denbawd's caſe. 
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(Y. d. 2) Who ſhall be the Triors of the Challenges Ser (Z. 4) 


to the Furors. 


[1] (5. | oo a jury be returned out of 2 counties, and a juror of one 

county is challenged jor non-ſufficiency of franktenement, 
and ſome jurors are fworn of both counties, this all be tried by all, 
becauſe their verdict ſhall not be ſeveral, though they in the other 
county cannot have conuſance of the franktenement there. 

4 H. 4. 1. | 
[2] [6. If 10 jurors are challenged by the tenant, and one by de- Br. Chal. 
mandant, and the 12th is ſworn, he who is ſworn, and the one of riot 
the challenge of the demandant, and another of the challenge of 8. P. Co. 


the tenant, ſhall try it. 7 H. 4. 1. 9 55 

: | a. (u). 
Trials per Pais, 145. (174. So where the plaintiff challenges ro, and the priſoner one, then he 
that remains ſhall have added to him one choſen by the plaintiff and another by the priſoner, and they 
three ſhall try the challenge. 2 H. Hiit. Pl. C. 275. cap. 6. | 


[3] [J. And in this cafe the Court may command him who is [C 288 J 
ſworn to elect them, 7 H. 4. 1. b.] | | 

[4] [8. And when the 2 triors have tried one of them, a// 3 ſhall Br. Chal- 
try the next challenge. 19 H. 6.9. 20 Aſſ. 15.] a PIG 


cites S. C. 


[5] [o. And when in this caſe they have tried 2 of them, then Br Chal- 
the 2 who were challenged, ſhall be oufled, and the other 2 ſhall 2 
try their challenges and the challenges of the reſidue. 7 H. 4, 1. b. 
+19 H. 6. 9. 20 Aﬀ. 15.] 


* 


(V. d. 3) What Challenge they ſhall try. 


[1]{10. JF an action be depending between the juror and one of tber 
parties, and he is challenged for this, and the other ſays * Fol. 665. 
that it is brought by covin, * the triors ſhall try it; for though the "I 


action is of record, yet the covin is not. 38 H. 6. 6.] lenge, pl.92. 
cites S. C. 

That in affiſe a juror was challenged becazſe the tenant had writ of treſpaſs pending againſt bim of elder 
date than the aſſiſe, and returned before the aſſiſe, and ſo he is favourable. Choke ſaid the writ of treſpaſs 
was purchaſed by covin, to the intent that the juror fheuld not be ſworn ; for it bears date 3d of April, 
which is in principio termini Paſchæ, and it was returnable octo Trinitatis, and the return of this is 
only 3 or 4 days before the day of the aſſiſe, and is againſt 4 jurors, and againſt no others, and is of a 
cloſe broken in M. whereas the jurors never came there, and prayed that the covin be tried; and ſo it 
was, and found that it was by covin, and that the juror was indifferent. By which Priſot put them 
apart, and ſwore other jurors ; for it was doubted if there might be covin or not, becauſe the writ of 
treſpaſs was returnable before the aſſiſe, and not pending the aſſiſe; and therefore they could not know 
the names of the jurors at the time of the treſpaſs brought. —— Br. Colluſion, pl. 22. cites S. C. 
Trials per Pais, 136. (165.) 

So if the tenant and wouchee are at iſſue, and challenge by covin, the demandant who is a frranger-to 
the iſſue may for bis intereſt pray that the covin be tried, and it ſhall be tried; per Littleton, but Molle J. 
illud dubitavit. Br. Challenge, pl. 92. cites 38 H. 6. 6. — Br. Colluſion, pl. 22. cites S. C. 


[21 [1 1. If all the jurors are challenged by one party or other, the See (X. q), 


the notes 


enge. 7 H. 4. 46. 13 H. 4. 3. 12 H. 6. 1. b. there. 
1 e a L3J C12. And 


aeg ſhall elect one of his challenge, and the other of his chal- pl. 4. and in | 
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[3] C12. And they ſhall try it, though the one party will 
not agree thereto. 12 H. 6. 1. b.] | 

[4] [13. But they ſhall not ele& each one of them whom his 
adverſary has challenged z for this may be his beſt friend. 

13 Hl. 4. 4. 12. b.] | 
S. 70 Trials [5] C14. No challenge may be to a trior. 7 H. 4. 1. b. Contra, 

I z 21 H. 6. Challenge, 38. Contra, 43 E. 3. Challenge, 93.] 


245. (174) © 
See (R. d) pl. 1. in the notes there. 


If the 4 [6] [15. If a challenge be taken to any of the 4 knights returned 


Inights in @ ; wy e cn 
Bike of in writ of right, the reſidue of the 4 knights ſhall try the challenge. 


reibe 39 E. 3. 2. b. 
challenged | 


they ſhall try themſelves, and they ſhall chuſe the grand aſſiſe, and try the challeage of the parties. Co, 


a Litt. 158. E (x). 


[7] C19. If one party challenges all the jurors but one, and be is 
challenged by the other party, the juſtices may refuſe the one of the 


challenges of one party or other, to be triors, but they may atlign 


the 3d & gth. For peradventure he who was challenged by the 
L 289 ] one party was favourable, and this was done by way of caution, 


to the intent that he ſhall be of one of the triors. 21 H. 6. 


Challenge, 38.) 


[8] In attain? one of the grand jury alleged that he was baronet and 


jw ws the [rd of parhament, and had a place there, and fo ought not to be ſavorn ; 
76 H.6. 46. which was tried by 6 triors, and yet non allocatur; for all the 


but it hond Court held, that they ought to be aſcertained of this manner of chal 


be 35 H. 8. lenge by teftification by zvrit, and by matter of record. Br. Challenge, 
| rae pL. 18. cites * 36 H. 6. 46. 


% (Z. d) Challenge. Triors. Who ſhall be Triors 
of the Challenge to the Furors. Fn, 


. — 1 1. FF a juror be challenged, it ſhall not be [tried] by the coroners, | 
note 


and a jury who is ſworn. Contra, 20 Aff. 10.] 


there. 


f _— [2. When a challenge is to the array, and this is tried by 2 friors, 

913.4. thoſe triors ſhall try the challenges to the reſt till 2 are ſworn. 

lenged, there 20 Afl. I5.,] 

triors ſpall f | 

be eletied and ſworn, and if another be ſewrrn upon the prircipal, ard after anther is challenged, he ae be 

ried by the triors, and the other ⁊ubo is ſworn upon the principal ; but when two are ſtoern upon the prin- 

—=_ and after others are challenged, they ſhall be tried by thoſe who are ſworn upon the principal, and 
the two triors ſhall be put out, and ſhall try no more. Rr. Challenge, pl. 203. cites 20 Aff. 15. 

—S. P. Co. Litt. 158. a. (s). S. P. 2 H. Hift. Pl. C. 274,275. cap. 36. 


— _ 3. If the plaintiff challenges the array of the principal, and 
6 rigs Far the defendant the array of the tales, there the one of the prin- 


21 H. 6.22. Cipal and the other of the tales ſhall try both arrays. Co, 
Litt. 158. a. (r). 


Irs 


rsy 


ri, 
rn. 


ll be 
brin- 
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15. 
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Trial, 


(Z. d. 2) Triors puniſhed for what, and kow, 


1. IN afhiſe the array was challenged, and 3 triors ſworn, who con- 

tinued all the night, and would not agree. Per Cur. if they 
will not agree, we mult take the verdict of 2, and command 
the 3d to priſon, as in caſe of inqueſt ; which Brooke ſiys does 
not ſeem to be law. Br. Challenge, pl. 123. cites 19 Aſſ. 4. 

2. Inqueſt was joined between A., B., C. and others, and one 
challenged the array becauſe it was made by M. bail: of C. at the 
device of M. who was 4 counſel with A. one of the plaintiffs ; and 
two awere ſavorn to try the pannel and could not agree, by which they 
were commanded into ward, And after came Thorp, and faid, 
that inaſmuch as they were not ſworn upon the principal, they 
ought not to be retained in priſon; by which he ſent for them, 
and elected new triors. Br. Challenge, pl. 146. cites 43 Aſſ. 36. 

3. Two triors awere all one night in trying of a poll, and the next 
day gave their verdif, and took meat and drink by afſent of the par- 
ties. Br. Challenge, pl. 12. cites 20 H. 6. 24. 

4. The iſſue was, whether the lands in queſtion were parcel of 
the manor of A. or of the manor of B. and the Court awarded, 
that the jury ſhould have à view, but that us evidence ſhould be 
given to them upon the view ; but yet evidence 2vas given to ſome of 
them, and when they came into court to be ſworn, they were for 
that reaſon challenged ; but thoſe who had not heard any evidence 
were ſworn, and two of them were appointed triors, to try whe- 
ther thoſe who were challenged were indifferent or not. And the 


Court directed thoſe triors, that theſe could not be indifferent, becauſe - 


they had heard evidence before their appearance in court ; and after- 
wards it was demanded of them one by one, whether every one 
of them were indifferent ; who notwithſtanding the Court's di- 
rection, ſaid that they were. And ſo every one upon his being 


ſaid to be indifferent was ſworn, and added to the others to try 


the reſidue; and when the jury was full, the Court committed the 2 
firſt triors for ſaying they were indifferent, when the Court had directed 
that they were not, and ſaid, they would ſet a fine upon the jurors 
who went contrary to the direction of the Court; but upon ſub- 
miſſion they were diſmiſſed, and the plaintiffs were nonſuited. 
Palm. 363. Paſch. 21 Jac, B. R. Sir John Dalſton v. All-Souls 


College. 


(A. e) Trial of Challenges. Evidence. By whom 
1 [ and how]. | 


[1. IF a juror be challenged, he ſhall be ſworn to give evidence 

himſelf to the triors, in ſuch caſe where the challenge does 
not ſound in reprieve [reproach] or diſhonour of him. 49 E. 3. 2. 
1 49 Aſſ. 1.] | 


289 


See (Z.c.2), 
pl. 8. ſ. 19, 20. 
— (Ad) pl. 1. 
in the note. 


Trials per 
Pais, 136. 
(165. — 
S. P. Co. 
Litt. 158. 


b. G. 
* Br, Challenge, pl. 23. Utes J. C. and 7 H. 4. 10.1 Ibid. pl. 150, cites 8. C. 


. 


(2. If 


— 1 — 4 nne 
* 838 K * > 5 . * * 8 22 


r NIL 


290 Wt, Trial, 
Trials per Cz. If a juror be challenged for non-ſufficiency of franktenement, 
Pais, 136. he may be examined upon a vier dire. 3 H. 4. 4. 19 H. 6. g.] 


(:65.) 
The juror foall be examined if be has franktenement of charter land, not ancient demeſne for term of 


bis life, or e another life in bis owon right, or is right of bis feme, or in fee, or in fee tail within the 
fame county, and ſo ſee that it ought to be within the ſame county. Br. Challenge, pl. 157. cites 
9 H. 7.1. 


C3. If a juror be challenged becauſe he is tenant to one party, he 
may be examined upon vier dire. 3 HH. 6. 39.] 
4. [S9] if a juror be challenged becauſe he is goſſip to the plaintiff 
and the plaintiff goſſip to him, he may be examined upon yoier dire. 
10 H. 6. 24. b.] | | 
[5. So if a juror be challenged becauſe he is of counſel, or at the 
Sees _ fee of a party, he may be ſworn upon a voicr dire. 49 Aff. 1.] 
Br. Chal- [G. But otherwiſe it is e contra. * 49 E. 3. 2. +49 Aſſ. 1.] 


lenge, pl. 2 5 : : 
cites S. C. and 7 H. 4. 10.——f Ibid. pl. 150. cites S. C. 


ts. P. Br. [/. As if a juror be challenged becauſe he has taken of one party 
. certain t monies, Sc. or is procured by one party, he ſhall not be ſworn 
er. upon voier dire, becauſe it ſounds in diſhonour. g 49 AM. 1.] 


and 7 H. 4. 
& Ibid. pl. 1 50. cites S. C. 


Trials per [8. The ?riors are not bound by the oath of the juror himſelf. 


Pais, 136. 
Me) l] 3 H. 4+ 4. b.] 
{| Br. Challenge, pl. 32. cites S. C. That the juror was ſworn upon woire dire, who ſaid that his frank- 


tenement wat mot worth 5 3. and the trivrs ſaid that he was ſufficient of franktenement, by which he was 
ſworn upon the principal. Qued nota. 

A juror upon a voire dire affirmed that be bad not 405. 4 year, and others, his neighbours, affirmed 
upon their oaths that they knew his land, and that it was worth 41. a year. Whereupon the juftices 
committed the juror to the Fleet. Mo. 657. pl. 900. in cafe of Bullen v. Bullen and Clerke, cites 
10 Elis. C. B. Sir Geo. Calverly v. Riſhley. | 


Trials fer [[. The triors, after they are ſworn may go at large by aſſent of 
+ 22 the parties, till another day. © 7 H. 4. 10. See 2 R. 2. Chal- 
C Br. Chal- lenge, 101. Z | 
lenge,pl. 36. | | 
cites S. C. That vo triors were ſevorn, and becauſe they could not agree they went at large, becauſe it 
was the vigil of a great faint, and day given to them to keep the ſame day in court, &c. 


10. One was challenged, becauſe he was choſe arbitrator between 
the parties, & c. and not expreſſed for which party; and yet a good 
challenge, and he was examined thereof upon a ware dire; nota. 
Br. Challenge, pl. 85. cites 9 E. 4. 46. 

11. The record of attainder, conviction, cxcommunication, outlazwry, 

| &c. or a copy thereof, ought to be produced, to prove the cauſe of 
clrallenge thereupon. Trials per Pais, 150. | 

12. One being indicted of high treaſon, and the jury called, he 
offered to aſk the jurors in order to challenge them, if they had 
not ſaid he was guilty, or would be hanged. Et per Cur. this 
is a good cauſe of challenge; but then the priſoner muſt prove it 
by witneſſes, not out of the mouth of the jurymen. 1 Salk. 153- 
pl. 3- Cooke's caſe, | 

| 13. A 


ty 
OTH 


2 


rank- 
e was 


zftices 
, Cites 


Trial. 


13. A juryman may be aſked upon a voire dire whether he hath 
any intereſt in the cauſe ? whether he hath a freehold ? for theſe do 
not make him criminal; but you ſhall not aſł a witneſs or jury- 
man, whether he hath been whipped for larceny or convift of felony, 
or whether he was ever committed to Bridewell for a pilferer, or 10 
Newgate for clipping and coining, or whether he is a villain or out- 


. Rs A ape ns np Oo 


lawed ? Becauſe that would make a man diſcover that of himſelf 


which tends toſhame, crime, infamy, or miſdemeanor. 1 Salk. 153. 
pl. 3. Cooke's caſe. 


(B. e) Venire Facias with Proviſi, What ſhall be 
good Cauſe to grant it. 


LI. IF the plaintiff delivers the writ to the ſheriff ſo late that he can- 
not ſerve the writ after, the defendant ſhall have a writ with 
proviſo. * 8 H. 6. 6. D. 4 EL 215. 51.] | 
[2. But at the ſame time the plaintiff may have ether writ alſo, 
and the ſheriff may return which of them he pleaſes at his election. 
$ H. 6. 6. D. 4 El. 215. 51.] 5 


proviſo, but that the ſheriff ſhall return only the one; per Cur. 


2 


3. 7 Will. 3. cap. 32. , 1. enacts, That if any defendant or 
tenant in any action in the courts at Weſtminſter, ſhall be minded ta 


bring to trial any ue when by the courſe of the Court he may do the ſame 


proviſo, ſuch defendant, &c. ſhall of the iſſuable term next preceding 
uch intended trial, ſue out a new vemre by proviſo, and proſecute the 
ſame by habeas corpora, or diſtringas with a nift prius, as though 
there had not been any former wenire ſued out or returned, and /+ 
toties quoties. 8 
4. If the plaintiff will not enter his iſſue, or, if entered, he will 
not carry down the cauſe to trial, the defendant may by rule 
compel him to enter it; and if it is entered, the defendant may 
carry it down by proviſo, and that this is the ſtanding rule of the 
Court. 3 Salk. 362, 363. pl. 5. Paſch. 1702. B. R. Anon. 


Trials 

Pais, £3. 
(60) (57.) 

* Br. Pro- 

cets, pl. 56s 

cites S. C. 

that both 

ſhall have 

a writ with 
Quod nota, 
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If the plain- 
tiff, after 
iſſue joined, 
neglects to 
try the cauſe 
the firſt 
aſſiſes in the 


country, or the firſt term in Middleſex or London, the defendant is at liberty to bring down the cauſe by 
a proviſo; for both the plaintiff and defendant having put themſeives upon their pares, the plaintiff 3 
laches ſhall not prevent the defendant's diſcharging himſelf from the action, and therefore the proceſs 


is open for him as well as the plaintiff, -G. Hiſt, C. B. 74. 


5. If the defendant will bring on a trial by proviſo, he muff firſt 


give the plaintiff a rule of notice; or elle, if the defendant [plaintiff ] 


e nonſuited, ſuch nonſuit will be ſet aſide as irregular. 
11 Mod. 237. Trin. 8 Ann. B. R. Rice v. Wilmer. 

6. A rule to ſhew cauſe why a nonſuit at the ſittings on a triak 
by proviſo ſet aſide, was diſcharged, though it was urged that the 
defendant could not carry down the cauſe by proviſo, till a full term 
antervened after iſſue joined ; for the Court faid the ſtanding prac- 
tice was to make up the record by proviſo, upon one default bein 
made, the next term after iſſue joined. Rep. of Pract. in 
C. B. 101, Eaſt. 7 Geo. 2. Williams v. Jones and another. 
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(B. e. 2) Proceſs with Proviſo. 


Trials per [I. THE proviſo ought to be guando duo brevia ſunt in eodem 
gradu & gualitate, D. 15 El. 318. 10. [Tart EarL os 

KrxT v. Sik H. CrRameToN.}] | 

Trials per {2+ If there be a default in the plaintiff after iſſue in the proſecu- 

- na 5 tion of the venire facias, by which the defendant has a venire facias 

6x" 215. With proviſo, yet the defendant cannot have an habeas corpus with 

b. pl. 51 proviſo, without ſome default in this writ alſo. Tr. 5 Ja. B. R. 


KT.” between Major AND THROGMORTON, adjudged ; for he ought to 
. have only the * ſame proceſs with proviſo, in which there was a 
defendant default of the plaintiff before.] 

ſhould have 
it. But ibid. $7 a : : : 
H. 2 . of the plaintiff, yet he cannot have a niſi prius by proviſo, without other 
thought he + default of the plaintiff. M. 4 Ja. B. R. between May axp 
ould 22 THROGMORTON. Per Curiam.] 

becauſe the 

writ with proviſo tvas not returned; but the writ which the plaintiff ſued was; but that it had been 
otherwiſe, if the writ with proviſo had been ſerved; and that it fo ſeemed to Leonard, chief clerk ; 
but if the plaintiff will not ſue the niſi prius this term, the defendant may ſue it with proviſo at Lent. 
And Dyer faid, that it ſeemed to depend much upon the diſcretion of the Court; but that, for the moſt 
part, it is not grantable for the defendant, unleſs he be actor as well as the plainriff, and that there be 
fome default or laches in the plaintiff. -— If the plaintiff will not file his venire, the defendant may 


take out a new one, and try his cauſe by proviſo, as was agreed per Curiam, D. 215. pl. 51. Keb. 101. 


pl. 102. Trin. 13 Car. 2. B. R. Anon. 

8. P. 2 Hawk. Pl. C. 407. cap. 41. ſ. 10. | 
+8. P. And that happening in this caſe, the defendant, by the opinion of the Court, may ſue a new 
wenire fac. by proviſo, reciting in that that the fir erronice emanawvit. And fo it was ordered, Paſch. 
4 Jace. B. Re Noy, 113. Mich. 4 Jac. S. C. by name of Straxe v. Throgmorton. . 


I 203] Ia. If the defendant has an habeas corpora juratorum by proviſo, 
and after the jury remains for default of hundredors, yet the de- 
fendant ha not have a diftringas juratores, with a decem tales 
with proviſo ; becauſe the defendant ſhall not have a decem tales 
by proviſo, till a default of this requeſt of the tales appears in the 
plaintiff. D. 15 El. 318. 10.] 

See the notes 5. Avowry was made by tenant in tail of the ſeigniory, and ſhewed 
2 pl. 3. conveyance, & c. upon the tenant of fee-ſimple of the land, as upon 
his tenant of the manor, and this upon the baron and feme in right of 
the feme, and divers others juſtified the coming in aid of the avow- 
ant. The plaintiff ſaid that hors de ſon fee, and the defendant e 
contra, and fo to iſſue, and venire facias returned, and the jury did 
not come, by which came the avowant, and prayed decem tales, and 
had it without proviſo ; for he is now as actor, quod nota bene. 

Br. Avowry, pl. 54. cites 21 H. 6. 22. | 
6. A venire facias with proviſo was returned ſerved, and put upon 
the file, and 2 hours after a venire facias (which was after ſued out 
by the plaintiff) was returned, and filed alſo. Each party ſued 
out a hab. corp. which were returned. The plaintiff ſued no fur- 
ther, but the defendant did. The Court ſaid, that the continu- 
ance of the jurata of the defendant ſerved for the plaintiff as well 
_ as for the defendant, D. 217. pl. 61, Trin. 4 Eliz, Anon. 
82 7. In 


[3- If the defendant has a venire facias by proviſo, upon default 


— Ä ²˙ A 


„ 


(0. e) 


Trial, 


7. In a replevin the parties were at iſſue, and the plaintilF ſued 
a ven. fac. returnable ſuch a day; but the ſheriff did not return 
the writ at the day. Whereupon the whole Court, upon motion, 
granted a venire fac. for the avowant. Het. 79. Hill. 3 Car. B. R. 
Dolbin's caſe. 
8. Error in fact was aſſigned of a judgment in dawer, viz. that 
the tenant was an ideot, and appeared by attorney. Upon iſſue 
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2 Saund. 
335. 8. C. 
acc e 


as to the ideocy, the plaintiff gave notice of trial the firſt aſſiſes, —2 Keb. 


and then countermanded it; whereupon the defendant in error 
carried it immediately to the ſame aſſiſes, without trying 1t by 
proviſo; and held good per Cur. for the is actor in the firſt ſuit. 


2 Lev. 5. Paſch. 23 Car. 2. B. R. Dennis v. Dennis. 


flevin both parties, the plaintiff and 2vowant, may carry it down the firſt time, being both actors; but 


752. pl. [0s 


Fase Vs 


DEzNNis, 


8. het 


Court held, 
that in re 


in all other caſes there can be no trial by the defendant by proviſo, till default made oy the plaintiff; 


but the doubt was, whether in a writ of error both parties may try the firſt time, which is 


not fo much 


by proviſo as by original. And per 1 i wiſden and Raynsford, tnis differs nut from a replevin, but may be 


tried the firſt time. 


Serjeant Hawkins ſays, that in the le and ſuch other actions, wwh-r:in the de- 
fendant is an actor as well as the plaintiff, as in gug e cel {'t againſt the patron only, or prabibition, &c. 


the defendant may either take out procels by proviſo, without: any default in the plaintit?z or may, if 
he think fit, take it out in the tame manner as the plaintiff, without any clauſe of A 2 Hawke 


Pl. C. 407, 408. cap. 41. ſ. IC. . 


9. Serjeant Hawkins ſays be takes it to be agreed, that proceſs | 


by proviſo, (viz. with a clauſe that if 2 writs come to the ſheriff}, 
he ſhall execute one of them only) may be awarded in any appeal, 
whether capital or not capital, in the ſame manner as in other 
actions, after the appellant has made default in relation to the 
very fame kind of 1 ; and therefore if the appellant, after 
iſſue joined, either neglects to tale out any venire the ſame term, &Cc. 
or takes one out, but $107 not get it returned, it ſeems that the de- 
fendant may take one out by proviſo, c. And /- if the appel- 
lant make the like default in ſuing out an habeas corpora, or other ſub- 
ſequent proceſs, the defendant may ſue out the like proceſs by 
proviſo. 2 Hawk. Pl. C. 407, 408. cap. 41. f. 10. 

Io. Fhere the defendant hath ſued cut any proceſs by 2 
there are authorities that the plaintiff is to ſue ut the proper ſub- 


ſequent proce/s upon it in the ſame manner as if he had ſued out 


the firſt. 2 H: awk. Pl. C. 407, 408. cap. 41. ſ. 10. 


11. It ſeems agreed, that neither in æctions awherem the king is 


fole party, nor in ind; i& ments, there can be any proceſs taken out by 


proviſo, becauſe no laches is imputable to the king. Alto it hath 
been queſtioned whether there can be any ſuch proceſs i in informa- 
tions qui tam, becauſe the king is in ſome ſort a Pay 2 Hawk. 
PI. C. 407, me. cap. 41. ſect. 10. I 


„ 


Pr ocefs „pon es. Venire facias, Nhat 


ſhall be good Award of the Ventre facias.. 
U. IN treſpaſs againſt 2, if the one pleads, and upon his plea 2 1/Jues 


are joined, ond 2 other iſſues alſo joined, and the Court aw ards 
a venire ad tfiandum exitum itlum quam predifhuin alium exitim be- 


tween the plaintiff and the other defendant, &c. This is a good 


award, 


Vot. XXI. Y 
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Fol. 667. 
— — 


Hob. 66. 
pl. 78. S. C. 
Tuo ifues 
were joiucd 
and in the 
awarding 
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the venire award, though there are ſeveral iſſues between the plaintiff and 
facias dd both defendants ; becauſe the word exitus may be for the whole 


rds, vite - 
3 :rian- reddendo ſingula ſingulis. Hobart's Reports, 21. between LED- 
4 * SHAM AND Rowe, and MuDGE adjudged.] | 
EXUWT . 
nam pre iFum alium exitum ſuperius juni. were omitted. After verdi& it was moved in arreſt of 
judgment; but the exception over-ruled, and held good, notwithſtanding the omiſſion. Brownl. 35. 
Anon. | 


Jenk. 36, 2. In treſpaſs the defendant pleaded not guilty, and a wen. fac. was 
37- Fl. 70. agbarded to try the Mie before the juſtices of cyer and terminer, but 


atis did not expreſely mention before what fuſtices 
is ſufficient, able. But notwithſtanding this and other objections, the judg · 


— ment was affirmed. D. 315. pl. 99. Trin. 14 Eliz. Anon. 
not mention their Chriſtian names. And in marg. there it ſays, note, in this caſe the commiſſion 
was to ſeveral, quorum H. Green unum effe volumus, and the venite facias returnable coram juſtici- 
ariis de oyer and terminer, without naming of H. Green, is good; for they are not juſtices without 


3. In treſpaſs by S. and T. againſt A. and B. judgment was againſ? 


In this caſe 
Williams J. 4. by nil dicit, B. pleaded not guilty. A ven. fac. was awarded on 


„ — any the roll between the parties, as well to try the i ue as to inquire of da- 


; „sir mages ; and the plaintiffs took their ven. fac. to try the iſſue between 
ANTHONY the plaintiffs and both the defendants, and ſo wwas the habeas corpus 
WoTTox's and diftringas ; bur A. being dead, the plaintiffs took their record of 
caſe, where if; privs againſt B. only. After a verdict for the plaintiff, it was 
in parton objected that a ven. fac. to try an iſſue between the plaintiff and 
one confeſ- 2 defendants, when A. againſt whom judgment was given by nil 
ſed the dicit, never joined iſſue, and that the writ ought to have men- 
aan and |; "ned only the iſſue between the plaintiffs and B. and that there 
to ought to have been a writ of inquiry of damages between them 

ve, and and A. according to the award upon the roll, which is the war- 


oe ez rant for the ven. fac. And the whole Court, except Williams J. 


held it ill. Yelv. 109. Mich. 5 Jac. B. R. Ld. Sands and Swaine 
v. Scullard and Derby. 


tween the | 
plaintiffs and the 2 defendants ; and it was amended by the opinion of the Court. But mark the 
_ difference; for no damages are to be recovered in partition. But it is otherwiſe in treſpaſs ; and 
therefore in Cooxx's caſe it was found by the Court, that it was as if a mere ſtranger to the record had 
been named in the venire facias. Ibid. ——Brownl., 209, 210. S. C. and ſeems only a tranſtation 
from Yelverton. 


[ 295 ] 4. It was moved in arreſt of judgment, that the venire facias 


wants theſe words, et habeas ibidem nomina juratorum, but the words 


venire facias duodecim, & c. were inſerted, All the Juſtices thought 


it was good, and that the firſt words are ſupplied in the laſt, and 


they are aided by the ſtatute of jeofails after verdict. 2 Brownl. 167. 
Paſch. 1612. 10 Jar. in C. B. Barde v. Stubbing. 
Noy, 96. 8. The plaintf recovered in the court of the verge. & was aſſigned 
— — for error, that declaration was of a treſpaſs done in St. Martin's 
cerdingiy. infra juriſdiftionem, and the ven, fac. was from St. Martin pred. 
and did not ſay infra juriſdiftionem ; and this being a court which 
alters the limits of its puriſdiftion according to the 77 or remove 
of the king, it might be that St. Martin was infra juriſdictionem 


at the time of the treſpaſs and the declaration, and yet might * 
c 


: Bs | 


writ was return- 


8 7 887 ERGO 


SERT 


Trial. 205 


be ſo at the time of the ven. fac. which was many months 
afterwards. And Doderidge and Jones J. being only in court, 
held it error for this reaſon. Latch. 214. Paſch. 3 Car. Thaire 


(C. e. 2) Venire facias awarded. By what Court. 
Chancery, 2 


Is IN audita querela it was moved in arreſt of judgment, that 
the venire facias iffued out of Chancery where it ſhould be 
out of B. R. becauſt the land lies in Durham ; and that the dif 
ference is when B. R. can try, venire facias ſhall be awarded out 
of the Chancery returnable here; but when this court cannot wo 
there, the venire facias ſhall iſſue out of B. R. And the Old Boo 
of Entries, Audita Querela, 9. fol. 99. was cited, and accordingly 
2 new venire facias was awarded out of B. R. by all the Juſtices. 
Palm. 410. Paſch. 1 Car. B. R. Martin v. Blackſton. 

2. When fue is joined in Chancery, that court awards the ven. 
fac. returnable in B. R. And per Cur. there is no other way 
to give a day here in B. R. but by ſuch award, and it 1s always 
done ſo. 10 Mod. 259. Mich. 1 Geo. 1. B. R. in caſe of the 
Queen v, Aires. | | 


(C. e. 3 Venire facias miſawarded. In Reſpect of” 


the Perſon returning it. 


I. FF a venire facias be awarded 20 the coroners, . where it ought 
to be to the ſheriff, or the viſne comes out of a wrong place 

yet if it be per afſenſum partium, and 19 entered of record, it ſhall 

ſtand; for omnis concenſus tollit errorem. Co. Litt. 125. b. 

2, In treſpaſs for taking his cattle at H. the defendant juſtified Mo. $94. 
for that H. was within the hundred Fl H. and the ſheriff's tourn of my N. 
the ſaid hundred ; and that at ſuch a leet within the hundred, it was fac. 48 
preſented that the plaintiff ought to repair a highway, and that a fine ol S. P. 
2vas there aſſeſſed for not repairing it, and ſo juſtified the taking. 2 
The plaintiff rephed, that * the biſbop of W. was ſeiſed in fee of the 2 Roll Rep. 
manor of H. and preſcribed in him and his predec://>rs to have a leet 76. Hill. 
there, &c. abſque Bc that it was within the leet of the hundred. The 70] 2 - 
plaintiff had a verdict. It was moved in arreſt of judgment, that does not 
the ven. fac. was miſawarded, becauſe it was to the ſheriff who appear. 
was concerned in intereſt for his tourn and leet, and therefore *[ 296 ] 
ought to be awarded to the coroner. Sed non allocatur ; for | 
being awarded to the ſheriff himſelf, it is no exception, it being 
done for his advantage and favour; but that peradventure the 
. might have taken the exception. Cro. J. 55 1. pl. 13. 

ich. 17 Jac. B. R. Loader v. Samwell. 
3. An inferior court was held before the mayor and two bailiffs, Jes. 


and the ven. fac. to try the iſſue was awarded to the two bailiffs to S. C. te- 
4 : Y 2 | return uni. 
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return the jury before the mayor and bailiffr, ſecundum conſuetudinem. 
Aſter judgment it was aſſigned for error, that the bailiſfs, being 
judges of the Court, could not be officers. But all the Court 
(abſente Hide) conceived it might be good by cuſtom; for the 


bailiffs are not the judges alone, but the mayor and bailiſts ; and 


one may be a judge and an officer in divers reſpects, as in rediſ- 
ſeiſin the ſheriff is both judge and officer. And the judgment was 
affirmed. Cro. C. 138. pl. 12. Mich. 4 Car. B. R. Crane v. 
Holland. hs 


(C. e. 4) Venire facias miſawarded ; in Reſpect of 
the Qualification of the Jurors. 


1. EEROR of a judgment in gement in Wales was aſſigned, 

that the ven. fac. was quorum quilibet babeat 41. whereas 
the ſtatute 27 Eliz. cap. 6. extends not to Wales, but only to 
the courts. at Weſtminſter and the aſſiſes. But it was anſwered 
that this was no fault at common: law, it being for the party's 
benefit to have a better trial; but if it be, it is helped by 
32 H. 8. of jeofails. And of this opinion was the Court, and 
affir med the judgment. Cro. E. 257. pl. 32. Mich. 33 & 34 Eliz. 
B. R. Morris v. Thomas. | 


2 Roll. Rep. 
331. Irin. 
21]ac. B. R. 
Fit yorT 
v. FiriD, 
$. C. d- 
jornatur.— 
Ibid. 395. 
Mich. 2. 
Jac. B. R. 
S. C. And 
all the juſ- 
tices held 
the writ 


2. The parties were at iſue in Chancery, and a ven. fac. was 
awarded out 4 thet court, v1z. quorum quilibet habeat quatuor libras 
terre, &c. It was moved in arreſt of judgment, that it was not 


well awarded; for it ought to be quorum quilibet habeat qua- 


draginta ſolidos terræ, according to the ſtatute 35 H. 8. which 


appoints that every juror ſhould expend 408. per ann. and it 


ought not to be quatuor libras terræ, according to the /tatute 
27 Eliz. cap. 6. becauſe that ſtatute ſpeoks only of B. R., C. B. 
and the Exchequer, er before juſtices of aſſiſe. And Doderidge and 
Haughton J. held it a plain caſe, that the ven. fac. ought to be 


200d. And according to the 35 H. 8. becauſe the ſtatute of 27 Eliz. ſpeaks 
Ley Ch J. nothing of the Chancery. Godb. 334. pl. 427. Irin. 16 Jac. 
thougntthat B. R. Philpott v. Fielder. 

the words 4 

(que joined) are a parentheſis, and that the [word] (courts) refers to trial; and that fo the ſenſe is, 
that the ven. fac. fer trial of any iflues in courts, &c. ſhall be of ſuch as have freehold, &c. to 
the value of 41, a year. And to this Dedericdge accorded; and that this was the intention of tle 
ftatute. 

Palm. 386. Mich. 21 Jac. B. R. FirrorT v. Fitinss, S. C. And the whole Court held the 
wri well awarded; and Lea Ch. J. and Doderidge held that the ftatute 27 Eliz. cap. 6, extends to this 
trialz for the words ate, wwhere any jurers te be returned fir trials of urs joined in the courts of the 
King's Bench, Sc. which is to be intended of the trials (here, be the iflue joined where it will; and 
that thoſe words (iſſues joined) are a parentheſis between the other words. And the plaintiff had 
® judgmett.—Cro. J. 672. pl. 4. S. C. ſays it was agreed by a the juſtices, upon peruſal of the ſtatute, 
that the inſerting this clauſe was not warranted by the fatute ; but divers precedents were ſhewn out of 
Chancery, that all their precedents are {0 ſince 27 Eliz, And Chamberlain J. ſaid that fo are the pre- 
cedents in Cheſter and Wales, when he was juitice there, And if it had been a queſtion whether it were 
good at the common Taw, yet it is clearly now made good by the Bat, of 32 H. 8, of jeofails. And fo 
Jud; ment was given ſor the plaintiff. | * 


2971 


3. Information for conſpiring to indicꝭ the duke of B. for buggery: 
The detendants were found guilty; and it was moved in arreſt 
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media! 


Trial. 


of judgment, that the ven. fac. was probos & legales homines quorum 
guilibet, may expend 201. in lands ; which, if allowed, might keep 
the defendants long in priſon for want of jurors of that value; 
and therefore the ſtatutes 35 H. 8. cap. 6. and 27 Eliz. cap. 7. 
direCts the form of this writ. And though theſe ſtatutes of them- 
ſelves extend not to criminal caſes, yet the ſtat. 4 & 5 Ph. & M. 


cap. 7. direQs that 35 H. 8. ſhall extend to ſuch caſes ; and there- 


fore that form mult be followed, eſpecially fince 16 & 17 Car. 2. 
cap. 3. is expired. But it was anſwered, that it was for the de- 
fendant's advantage to have a ſubſtantial jury; and tic before 


the ſtatutes it was, and ſtill is in the power of the courts to 


award a ven. fac. of perſons of what“ larger eſtates the court 
pleaſcs. And for thele reaſons all the Court, except Raymond J. 
held this writ good; and his doubt was, becauſe if the Court 
had that power, then the defendants might be kept in priſon for 
want of jurors of that value. Judgment was given againſt the 
defendants. Raym. 417. Mich. 32 Car. 2. B. R. Blood's caſe. 
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* Cro. J. 
672. in caſe 
of Parr - 
POT V. 
FrzLERg 
S. P. ad- 
mitted, 
where the 
matter is of 


great conſequence, but that they cannot appoint of leſs value than the ſtatute limits. 


(C. e. 5) Venire facias between a Party and a 


Stranger. 


1. JN ſome caſes a venire facias ſhall be awarded to make an 

inqueſt betwixt a ſtranger to the writ, and ifſue, and the 
party; as upon the ſtatute of Weſtminſter, 2. cap. 6. If a tenant 
being impleaded vouch to warranty, and the vouchee demes the deed, 
or other cauſe of the warranty, &c. that the demandant may not 
hereby be delayed, he may ſue out a venire facias to try the iſſue be- 


tween the tenant and vouchee. Trial per Pais, 52. (59. 


(C. e. 6) Veuire facias returnable at what Time. 


i N criminal cauſes which concern the life of man, if a man 

be indicted of treaſon or felony in the county where the B. R. 
does fit, the venire facias for the returning of the jury need not 
have 15 days between the teſte and the return, nay the entry may 
be ideo immediate venit inde jurata, &c. But if the indictment 
be taken in any other county, and removed into B. R. there ought 
to be 15 days between the teſte of the venire facias and the return. 
2 Inſt. 568. | 
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9 Rep. 118. 
b. S. P. re- 
ſolved. Trin. 
10 Jac. LD. 
SANCHAR'S 
caſe. 

S. P. 3 
Hawk. Pl. 
C. 406. 

cap. 41. ſ. 3. 


ſays it ſeems 


agreed, whether tne trial be for a crime committed in ſuch county, or for treaſon, &c. beyond fea. 
+ But that for the trial of inditments removed thither by certiorari from other counties, there ought 


to be 15 days between the teſte and return of every proceſs. And ſ. 4. ſays, it is agreed thal juſtices in 


eyre or of paol delivery mey order a jury to be returned immediately for the trial of a priſoner arraigned 


| before them. And that it is clearly hoiden by Sir Edward Coke, and hath been often adjudged, that 


Juſtices cf oyer ard termincr, for the trial of any iſſue joined before them, might award a venire re- 
turnab'e the ſame day on which the party is arraigned, And that it is holden by Sir Edward Coke, 


and hath been adjudged, that juſtices of the peace may do the like; but ſays there are very ſtrong 
authorities to the cortrary, unieſs.the erime amounts to felony, or the party conſents to be tried im- 


mediatcly. Put ſ. 5. makes a quite how far the law is altered as to theſe points by 4 & 5 W. & M. 24. 
1 and 
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p. 43. 8. C. 


and 7 & 8 W. 3. 32. which, by requiring that jurors ſhall be ſummoned 6 days before they are to appear, 
ſeem to make it neceſſary whenever a venire or particular precept is required for the return of a jury, that 


| there be fix days between its teſte and return. 


It hath been 2. N. was indicted 4 barretry, and found guilty. It was aſ- 
13 ſigned for error in B. R. that the ven. fac. (which was awarded 


before juſ. to Hereford aſſiſes) was returnable ſuch a day certain ( which day 
tices of oyer happened to be the day on which the next afſiſes commenced ), and that 


eee ought to have been made returnable ad proximas affiſas generally. 


le 
2A The Court were of opinion that it ought to be reverſed for this 


certain, is and other errors therein aſſigned, and therefore it was prayed for 
"Lo the king that diminution ſhould be alleged to the intent that the 
ſeffions ap- want of continuance ſhould be thereby ſupplied, &c. But it 
pea: to bare was denied per Cur, becauſe it appears that there were 2 com- 
: o miſſions. Sid. 348. pl. 14. Mich. 19 Car. 2. B. R. The Kin 
Journed to 3 P 8 
the fame v. Nurſe. 

day 1 3. Exception was taken that the ven. fac, in the record on 
Sife it hay which perjury was aſſigned was returnable the 6th of March, 
not be in- coram jufticiariis prædictit of * and terminer, and that this was 
* coram non judice; but per Cur. the coram juſticiariis prædictis 
miſfion con. is aided by the ſtatute of 1 E. 6. cap. 7. But otherwiſe the ven. 
tinued till fac. ſhould be ad proximas 1 15 enerally, and not a day certain, 
ſuch. 2 which is ill, though the aſſiſes fall out on that day ; but however 
not, their this is but error and not like the caſe of the KinG v. NuksE. 
authority 2 Keb. 854. pl. 6. Hill. 23 & 24 Car. 2. B. R. The King 
to try be v. Serjeant and Hannis. | 


iſſue was de- _ | 
termined. But jt is admitted that ſuch venire may be made returnable at the next aſſiſes, and then 


tried by virtue of 1 E. 6. 7. 2 Hawk. Pl. C. 406. cap. 41. f. 6. 

And it hath been adjudged, that the award of a venire returnable at a certain day before juſtices of oyer, 
Ec. needs not expreſsly mention before what juſtices it ſhall be returnable ; for it cannot but be intended 
that it ought to be before the ſame Court which awards it. 2 Hawk. Pl. C. 407. cap. 41. f. 7. And 
in the marg · cites 29 E. 3. 30. b. 31. . and that in Dy. 315. pl. 99. the ſame caſe is taken notice of, 
and it is there ſaid, that the venire itſelf needs not ſhew before what juſtice it is returnable ; but this 
ſeems not to be warrantzd by the book at large. Vide 2 Keb. 855. pl. 6 


4- Whether the return of a venire may be upon a dies non juri- 
dicus, as Aſcenſion-day ? See Freem. Rep. 94. pl. 108. Paſch. 

- 1673. in an information in the Exchequer- chamber. Bunt's 
caſe. | e | 


(D. e) In what Caſe there ſhall be one or more Ve- 
| nire facias. e 


Hob. 64. pl CT. JN replevin againſt 2 of a taking at H. in S. if the aue de- 
- vet fendant pleads ne priſt pas, and the other avowus the taking at 
—Brownl., H. in the pariſ of D. This may be tried by one venire facias 
274 Paich. from both places, ſcilicet, S. and D. Mich. 13 Ja. B. between 
—— — ARUNDEL AND BLANCHARD. Adjudged. Hobart's Reports, 38. 
an C.] 

L299 2. In an action of waſte, if woſte be aſſigned in D., S., and U. 
Hob. 37. ſeveral iſſues joined, ſellicet, one in D. ancther in S. and another in 
N | | . 


Trial. 


L. though there may be ſeveral venire facias's to try theſe iſſues, 
and then every venire facias ſhall come from the place where 
the particular iſſue ariſes, yet in this caſe one venire facias may 
be granted to try all, for avoiding of multiplicity; but then this 
venire facias ought to come from all the places from which all 
the iſſues ariſe. Hobart's Reports, 51, 52. between CUMBER- 


LAND AND CUMBERLAND, per Curiam.] 
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accordingly. 
—-[bid. 85. 
pl. 113. S. C. 
but 8. P. 
does not ap- 
pear.— Mo. 
862. pl. 

11 85. Hill. 
12 fac. S. C. 


S. P. 


3. Treſpaſs at B. againſt 2, the one pleaded not guilty and the 
other pleaded releaſe at A. and venire facias iſſued of the viſne of 
B. and therefore the defendant pleaded in arreſt of taking the 
inqueſt, and all was quaſhed, and viſne awarded of both places 
quod nota. And yet per Hill, 2 venire facias's ought to have 
iſſued; but per Belk. where 2 plead ſeveral iſſues, venire ſhall 
be of one and the ſame place by one venire facias, and one in- 


queſt ſhall try all. Br. Viſne, pl. 29. cites 50 E. 3. 1. 


4. Where the patron and incumbent are at one ifſue with the 
plaintiff, and the ordinary at another iſſue, there may be one venire 
facias upon both iſſues, if it be in one and he ſame county, or he 
nay have 2 venire facias's at his election. Br. Ven. Fac. pl. 36. 


cites 8 R.'2. and Fitz. Quare Impedit, 199. 


5. Treſpaſs [againſt 2 J the plaintiff after the bar intitled him- 


| ſelf to the land by deed of leaſe of the anceſtor and releaſe, and the 
[one] defendant rejoined that not the deed of his anceſtor, and wit- 


neſſes were in the deed, and therefore proceſs was againſt them, 
and was againſt 2. Afterwards came the other defendant and 
pleaded to iſſue as above, and the beſt opinion was, that he ſhall 
have proceſs likewiſe againſt a jury; for each is a ſtranger to 
the other's iſſue, and the one ſhall not be concluded by the iſſue 
of the other. Br. Teſtmoignes, pl. 22. cites 11 H. 4. 30. 

6. In treſpaſs, if all the defendants plead not guilty together, one 
venire facias ſhall iſſue, bt if they plead at ſeveral times it ſeems 
otherwiſe. Br. Viſne, pl. 54. cites 21 H. 6. 22. 

7. And it was ſaid that the plaintiff may have one venire 
facias or ſeveral venire facias's in the firſt caſe, but the ancient 
courſe was where they plead all at one time to iſſue, to have but 
one venire facias againſt all, and the cauſe that he ſhall have 
ſeveral venire facias's now is to avoid delay, which might come upon 


Soin treſpaſs 
againſt ſeve- 
ral, if all 
plead not 
uilty, 
Sick is 2 
ſeveral plea 
in itſelf, 
and the 
plaintiff 


takes one 


a venire facias in caſe that one defendant caſts protection. Br. Vine, joint ons 


Pl. 54- cites 21 H. 6. 22. 


facias, 


ſhall not 


change it after it be returned, ſerved or not; for be all not after have ſeveral wenire facias's ; for the 
record makes mention that one joint venire facias was awarded; quod nota, per Cur. Br. Ven Fac. 


pl. 13. cites 22 H, 6. 3, 


8. Quare impedit gain N. and the biſhop. 75 N. pleaded a 
of D. d 


plea triable by the viſue 9 and the biſbop pleaded another plea 


triable by the viſne of S. and the plaintiff took venire facias of the 
viſne of D. only where it ſhouid be of both viſnes, and therefore 
ill. Ouere if one venire facias ſhall ſerve, for it was ſued by the 
plaintiff, and rehearſed both iſſues, and therefore well as it ſeems 
there; but it is not expreſsly adjudged, Br, Ven. Fac. pl. 3. 
Cizes 27 H. 6, 6, 4 


14 8 Where 
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5, P. 2 H. g. Where there are ſeveral defendants in abpral, and a joint 


Hi FA * 0 * * . * 
* Fi. C. tenire facias iſſued againſt them, and the array was afterwards 


So i= ce2/p3- quaſhed upon the challenge of the plaintiff, the Court denied to 
racy and the grant him a ſeveral ven. fac. becauſe he had chole a joint one at the 
ke azainit . b F 5 be 7 il po ill 
ſeveral, if I but ciberabiſe it would be if he firft ven. fac. bad been i 
ere werire amvarded, as Of a vill, which is not in the record. But the plain- 
— 8 tif prayed it at his peril. Quere. Br. Venire Facias, pl. 32. 
— is FS . 

returred, the Cites 9 E. 4 27 5 | 
plaintiff Mall not have fevers! verire facias's.. Nor where he takes ſeveral ven. fac. at frft 2b cb are 
> * retarned, be cannot have a joint venire facias; for be cannet alter the record. Br. Venire Facia, 
pl. 386. cites 27 H 6. 4. and Fitz, tit. Procels, 94. Br. Venire Facias, pl. 2. cites S. C. And 
decauſe the plaintiff took firit ene venue facias, and afterwards ſeveral venire facias's, therefore he 
could not have judgment, but 44 <v2s reverfed, and he commenced again, and ſued bis wen.re facias ace 
cording te the frft avxoard. Br. Venire Facias, pl. 2. cites 27 H. 6. 4. 

Serj. Hawkins ſays, it ſeems agreed that where ſeveral perjins are arraigned upon the ſame indictment er 
appeal, and ſewrirally plead nat guilty, it is in the election of the proſecutor, &c. either to teke out joint 
venires againſt them all, or ſeveral againſt each of them. But in an appeal, if ene pload: nt guilty, and 
the geber plecds a reliaſ mace at A. it ſeems that there muſt be ſeveral venires. 2 Hawk. Pl. C. 407. 
cap. 41. ſ. 8. And ſ. 9. lays it ſeems agreed, that after an appellant hath taken out a jo nt wenire 
again all the ape ee, he cannot afterwards take out ſeveral ones, though the firfl be zever returmed; 
and the reaſon icems to be, becauſe it would amount to a diſcontinuance. | 
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10. Aſumpſit, ſuppoſed to be in the pariſh of St. Mary le Bocu 
in London, the defendant p/eaded to part non afſumpjit, and to the 
other part a releaſe in the pariſh of St. Magnus ; one venire facias de 
vicineto de Bow vas awarded to try beth iſſues. The opinion of the 
Court was, that inaſmuch as the venire facias was awarded for 
trial of both iſſues, it was a miſ-trial for all, and cannot be good 
for one. Cro. E. 171. pl. 13. Hill. 32 Eliz. B. R. Johnſon v. 
Tucke. 

11. In treſpaſs of battery, one defendant pleaded net guilty, and 
i ue was joined on that plea. "The other juſtified ; and as to him, 
the iſſue vas de injuria ſua propria. One venire facias was award- 
ed to try both theſe iſſues. After judgment for the plaintiff, 
this was aſſigned for error; ſed non allocatur ; for it is uſual to 
have one venire only. But for another error it was reverſed. 
Cro. E. 866. pl. 47. Mich. 43 & 44 Eliz, in Cam. Scacc. Comb 
v. Carew and Day. | | 
12. 'There never ſhall be ſeveral venire facias's to try /everal 
i ues in one county, Reſolved per Cur. Cro. J. 550. pl. 12. Mich. 
17 Jac. B. R. Dance v. Eckden. | 
13. Treſpaſs again/? A. the maſter, and B. his ſervant, for break- 
ing his cloſe, (in C.] and taking his cow in D. in the county of 5. 
A. pleaded not guilty. B. pleaded, that the plaintiff holds of A. as of his 
manor of D.. in the county of S. aforeſaid, and for ſervices arrear he 
ſelſed the cow by the command of A. The plaintiff traverſed, &c. 
One ven. facias was awarded out of both the villages. It was 
moved in arreſt of judgment, that 2 venire's ſnould have been 
awarded, the iffue being of things in ſeveral places; for if there 
are ſeveral iſſues in one place, one jury only ſhall be impannelled ; 
but if in ſeveral places for ſeveral things local, ſeveral juries ſhall 
be. But the whole Court held, that one jury only ſhould, be im- 
pannelled, and one venue only ſhould be awarded out of both 
place, and it is all onc as if it had been in one place; but * 
8 > = ecn 


Trial. 
been otherwiſe if in ſeveral counties.” Brownl. 229. Mich, 11 Jac; 
Fuller v. Petteſworth. | 
14. If A., B., C., and D. be indicted fer one felony, or mur de 
be fore any juſtices, they may iſſue one venire facias, or may iſſue 
ſeveral venire facias's, or precepts, or awards of that kind. 2 H. 


Hiſt. Pl C. 263. 
15. If the fheriff and anather be joint obligees Iobligors] in a bond, 


300 


and one pleads non eft fuctum, and the other conditions performed, and 


proceſs is awarded to the coroners, and iſſues tried upon one 
venire, it ſhall be good; per Saunders Ch. J. Skin. 105. in the 
caſe of the King v. the City of Worceſter. | 

16. There is great difference between a /everal plea and a joint 
cn; for where many join in a plex, there goes but one venire 
faclas; but if they fever, there ſhall be ſeveral venire facias's ; 
or if there be but one, it mu? be ſpecial, and it mult be mentioned to 
be for the trial of ſeveral iſſues ; per Holt Ch. J. 12 Mod. 654. 
in the caſe of Gree v. Rolle. 


(D. e. 2) Special Fury. And of Juries ftruck by the 


Taker, Dex. 


I. TJ HE Court was moved, that the ſecondary might return a 
jury, upon affidavit that the plaintiff, in a former trial be- 
tween the parties, had feaſted 4 of the jury, and had alſo feaſted 
ſome of the jury that are returned upon this trial, Glyn Ch. }. 
Let the freeholder's book be brought to the ſecondary, and let him 
return a jury. Sty. 477. Mich. 1655. Pooly v. Markham. 

2. A rule is made, that when a maſter is to ftrike a jury, viz. 48, 
out of the frecholders book, he ſhall give notice to the attorneys of 
both fides to be preſent z and if the one comes, and the other does not, 
he that appears ſhall according to the ancient courſe ſtrike out 
twelve, and the maſter ſhall ftrike out the other 12 for him that is 
abſent, Salk. 405. pl. 1. Trin. 8 W. 3. B. R. Anon. 
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8 
Mod. 94. 
Trin. 8 W. 
3. PHILIPS 
v. C RAR, 
and ſeems 
to be S. C. 
That in ſuch 
caſe the 


jury ſhall be ſtruck ex parte, and the ſecondary ſhall firike 12 for him that does not attend. 


3. If by rule of court the maſter is ordered to ffrike a jury, in 
caſe it be uct expreſſed in ſuch rule, that the maſter ſhall ſtrike 48, 
and each of the parties ſhall firike out 12, the maiter is to ſtrike 24, 
and the parties have no liberty to ſtrike out any. Salk 405. pl. 2. 
Mich. 8 W. 3. B. R. Anon. 


. The Attorney-general moved for leave to amend an informa= 


tion againſt defendant, wherein the name of a commiſſioner of 
exciſe was miſtaken ; and granted; and that the maſter might 
ſtrike a jury by conſent, which was alſo granted, being only a caſe 
of miſdemeanor, but not in capital caſes; for then the priſoner 
would loſe his challenges, and it was never aſked to replead upon 
mending the information. 12 Mod. 224. Mich. 10 W. 3. The 
King v. Duncomb. | | 


5. On 


AS. NY 3 


* -n 
* 


Free 


gor- * 
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8. On a motion for a ſpecial jury, in cafe of Tys Kine Y. 


MaxarTxNErY, Trin. 2 Geo. 1. for the murder of the D. of Ha- 
milton, it was held by Parker Ch. J. That there cannot be a ſpe- 


cial jury in cafes of treaſon or felony ; for the party muſt have 


the advantage of challenging 20, without cauſe ſhewn. In caſes 
of ſpecial juries there are 48 brought before the maſter, and he 
takes 24; fo there cannat be a rule for a good jury, nor for a ſpecial 
fury in this caje of a trial ut bar ; for the jury will be the ſame with 
or without ſuch a rule, for Hey are all good juries in Middleſex, and 
fo in all caſes of jurors at the bar; and if there ſhould be a ſpecial 
jury, it would take away the adyantage the party has of challeng- 
ing peremptorily, but indeed it would not of thewing cauſe. So 
no rule was made in this caſe, for fear that the ſheriff in all other 


caſes, when there is no ſuch rule, ſhould not return a good jury. 


Per Cur. MS. Rep. ; 

6. If there be no legal exception againſt the ſheriff, the Court 
cannot ſlip him, and order another to ſtrike a ſpecial jury, without 
eonſent of the parties, to try an iſſue at the aſſiſes; but if there is 
any lawful objection againſt him, and it appears to be ſo upon 
afdavit made, then a ſpecial jury may be ſtruck by the maſter of 


the office, without conſent of the parties. But a ſpecial jury may 


be granted to ?ry a cauſe at bar, without conſent of the parties; 
but never at the ns prius, unleſs good cauſe ſhewn. Per 3 juſ- 
tices, contra the Ch. J. 8 Mod. 245. 248. Paſch. 10 Geo. 1725. 
the King v. Burridge. c 

7. 3 Gev. 2. cap. 25. f. 15. His majeſfly*s courts of B. R. C. B. 
and Exchequer at Weſtminſter, (upon motion made in behalf of his 
majeſty, or on the motion of any proſecutor or defendant in an in- 
dictment or information for any miſdemeanor, or information in the 
nature of a quo warrants in B. R. or in an information in the Ex- 
cbeguer, or on motion of any plaintiff or defendant in any cauſe depend- 
ing in the ſaid courts ) are required to order a jury to be ſtruck 
before the proper oflicer, for the trial of any iſſue, in ſuch manner as 
ſpecial juries are uſually ſtruck in fuch courts upon trial at bar. 

S. 16. The perſon who ſhall apply for ſuch jury ſhall pay the 
fees for ftriking it, and ſhall have uo allowance far the ſame on taxa- 
tion of cofts. | | | 

5, m7 Where a ſpecial jury Hall be ordered by rule of court, in 
any cauſe ariſing in a county of a city or town, the ſheriff ſhall be or- 
dered by ſuch rule to bring the books of perſons qualified to ſerve on 


- guries within the ſame, in like manner as the freeholder's book has been 


uſually ordered to be brought, in order to the firiking of juries for trial; 


at bar, and the jury ſhall be fliruck out of ſuch books. 
8. 6 Geo. 2. cap. 37. f. 2. The juſtices of the ſeſhons or aſſiſes 


for the counties palatine of Cheſter, Lancaſter, and Durham, pon mo- 
tion on behalf of his majeſty, or of any proſecutor or defendant in any 
mnditment or information for miſdemeaner, or on the mation of any 
plaintiff or defendant, may, in caſe they think fit, order a jury to be 
ſtruck before the proper officer of each court, in ſuch manner as ſpe- 
cial juries have been uſually fliruck in the courts of Weſtminſter upon 
trials at bar. | | : 


FEE Trial. 


(E. e) Proceſs upon Iſſues. To whom they ſhall be 
: directed originally. "— 


[1. FF an iſſue be upon a thing done in the palace of Weſtminſter, * Br.Venire 
the venire ſhall iſſue to the warden of the palace, and not to 3 
the ſheriff; for the warden is the immediate miniſter to the 1 qd 
Court 2 H. 6. 7. b. 8 E. 4. 16. b.) * Bab. & Hals. 
| [2. So in treſpaſs in Middleſex, for treſpaſs done within the pa- Br. Venire 
lace, if defendant pleads not guilty, the venire facias ſhall be to * _ pl. 
the warden of the palace, though the original goes to the ſheriff. S. C. for 


2 H. 6. 7. b.] | the ſheriff 


3. If fherif dies, proceſs does not iſſue till another is made, and 
ſhall not go to the coroners. 12 Mod. 22. Paſch. 4 W. & M. 
The King v. Warrington. 
4. In a mandamus to ſwear a common council-man for a ward in 3 
Norwich, it was moved to ſhew cauſe why the venire ſhould not 5 
be directed to the ſheriff of the county of Norfolk, becauſe the 
iff of the city, and likewiſe the coroners and freemen who would 

be of the jury (if the venire be directed to an officer of the city) 
were all parties interefted in the election; for a common council- 
man for one ward, is likewiſe ſo for the whole city; and ſo every 
freeman muſt be intereſted. It was anſwered, that if partiality 


was ſuppoſed in the returning officers, the other ſide ſhould appl n 

to appoint eliſors to ſtrike the 2 And a rule made was diſ- [ 303 J 

charged. 2 Barnard. Rep. in B. R. 24. Trin. 5 Geo. 2. Anon. 

(F. e) Proceſs upon Iſſues. To whom it ſhall be | 
directed upon a Suggeſtion. rod 


LI. F an inqueſt remains for default of the rapers, by which a decem 
tales is awarded, and defendant ſays for his deliverance that he 

is lord of the rape where, &c. and that all there are within his diſtreſs, 
and therefore prays a writ to the next hundred ; the Court may 
try this by triors immediately, without return of the ſheriff; and 
if it be true, may award to the next hundred. Otherwiſe if it be 
falſe. 3 H. 6. 39. b. 
2. In afſiſe againſt a prior, the bailiff of the prior for the franchiſe 
of the prior returned the pannel and the challenge. By which Wilby 
awarded that non omittas ſhould not Jac ; for the bailiff did as he 
ought, when precept came to him from the ſheriff. But writ i 
ſued to the ſheriff ficut alias ita quod ballivus libertatis non ſe intromittat. 
Br. Challenge, pl. 117. cites 26 Aſſ. 22. | 

3. Non omittas was awarded to the ſheriff at the ofto tales to enter Br. Chal- 
the franchiſe and ſerve the writ, becauſe the bailiff of the franchiſe dug, C. 

returned the principal pannel, par? of the tenants of the plaintiff, : 


* 
* 


it in the palace, nor make a mandate to the warden of the palace. 


lenge, pl. 5 2. 
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Trial, 
and part of the tenants of the defendant who were challenged out. 
Br. Proceſs, pl. 5 1. cites 38 E. 3. 25. 

4. In an information in nature of a quo warrants, againſt ſeveral 

perſons of the city of W. and the ſheriff was one of the defendants, 
it was urged that the information was ſeveral, though but one roll, 
and that the offence was ſo; and that herefore, although as to the 
ſheriff the venire ought to go Io the coroners, yet as to the reſt the 
ſheriff ought to return it, and eſpecially as to 8, againſ whom the 
venire facias was granted long before this laſt venire. Jo which the 
Court anſwered, that thoſe 8 pleaded zo iſſue long before the others, 
and then the ſheriff wwas not one of the defendants, But Saunders 
Ch. J. ſaid, that it 8 only plead to iſſue, and the venire is awarded 
to the ſheriff, if after it fall out that the ſheriff is a defendant, 
the venire ſhall go to the coroner, though the ſheriff hath not yet 
pleaded; and as to the ſeveral venires, they over-ruled it. Skin. 105. 
pl. 4- Paſch. 35 Car. 2. B. R. The King and the City of Wor- 
ceſter. ; | 


0 Proceſs. Upon the Suggeſtion of whom they 
— — hall be arrcaed to others than it ought de Fare. 


[1. 77 HERE the proceſs is to be awarded to the. coroner, the 
plaintiff cannot ſuggeſt that the one coroner is his tenant, 
and have the writ 7s the other, till it be challenged by the other 

| party. 38 E. 3. 25.] 
L304] [2. Where the writ is to be awarded 10 the ſheriff, the plaintiff 
Where the may ſay that the ſheriff is his couſin, and pray a writ to the coroners, 


2 becauſe otherwiſe it ſhall be quaſhed by challenge upon the return, 


the er fin Which will be a great delay to the plaintiff. Contra, 38 E. 3. 20.] 
bis cou in, 

and prays proceſs to the coroners, he ſhail have it, if the defendant does not contradict the ſuggeſtion, If 
the defendant contradicts it, he ſhall not challenge the array for this cauſe; but if the ſheiift be cozſin 
ro the defendant, he cannot pray proceſs to the coroners ; for the proceſs to the ſheriff is to his coutin, 
and for his advantage, and does net hurt bim. 1 115. pl. 28. 


[3- In an ęjectione firme againſt 4, who plead not guilty, if the 
plaintiff ſuggeſts that the ſheriff is of the affinity of one of the defend- 


ants, ſhewing how, and upon this. prays a vevire facias to the 


coroners, and the defendant does not deny it, and upon this the 


venire facias is awarded to the coroners; this is well awarded; 
for though none of the defendants may challenge the array, becauſe 
the ſheriff is of the affinity of one of ihe defendants, yet the plain- 
tiff ought at the trial either to challenge the array, and ſo delay 
himſelf, or he ought not to try it during the time that he is ſheriff, 
which will be a great delay. P. 11 Car. in the Exchequer-chamber, 


upon writ of error upon a judgment in the Exchequer, by the 2 chief 


juitices, upon a reicrence to them by the Court in the Exchequer- 
chamber, and after the judgment attrmcd accordingly in the Ex- 

chequer- chamber, between Fox and others againſt SHEPHERD.) 
[4- In an 2//i/e by baron and feme, ogainſt, divers, the plaintiffs may 
furmiſe that the ſheriff is couſtt 10 the feme, and that one of. the caroners 
5 15 


Trial, 

is a ſervant to one of the defendants, and thereupon pray that the 
writ may be executed by the due of the coroners, fo that neither 
the ſheriff nor the ſaid coroner intermeddle; and it is awarded 
accordingly. This is well awarded, though it be an original, 
and though the ſaid coroner be of the kin of one of the defendants, 
by which the defendants cannot make any challenge; for a jury 
ought to be returned upon it to try the cauſe. Com. Wimpisu 
AND WILLOUGHBY, 74] 

5. An information in the nature of a quo wwarranto was brought 
againſt ſeveral perſons of the city of Worceſter ; and the jury being 
at bar, a challenge was taken, for that the jury was returned by 
the corozers, whereas it ſhould be by the ſheriff; as alſo that it 
was but by one coroner, hen it ſhould be by both, and it was in- 
dorſed as by bath ; but the reaſon was, for that the ſheriſ was one 
of the parties againit whom the ſcire facias in nature of a quo war- 
ranto was brought. They that took the challenge ſaid there were 
ſeveral offences for which the parties were to anſwer, and fo ſeveral 
actions in their nature; and that though as to the ſheriff himſelf, 


7 


proceſs ought to go to the coroners, yet as to the others, the ſheriff 


ought to return it. Saunders Ch. J. and the Court ſcemed to 
think otherwiſe ; but a bill of exceptions was filed. Skin. gr. 
pl. 8. Hill. 35 Car. 2. B. R. The King v. City of Worceſter. 


nimouſly reſolved that the challenge ought not to be allowed, becauſe it appears by the record itſelf, 
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2 Show, 
287. pl. 283. 
Paſch. 35 
Car. 1. 

B. R. is 

S. C. but 
S. P. does 
not Spear. 
Vent. 
365. Taz 
KIXG v. 
HicGixs, 
I. C; bat 
S. P. does 
not appear. 
—— Rayms 
484. 8. Ee. 
and S. P. 
ſays, the 
Court una- 


that both did return the ſame, and that no challenge contrary to the record ought to be allowed. 


6. Action was brought by oe of the ſheriffs of London, proceſs 2 Show. 
br granted to the other ſheriff. It was moved in arreſt of judg- 22 
ment, that the venire facias ought to have been returned by the coro- Skin. 104. 
nerg. But judgment was given for the plaintiff. Show. 286. 8. . 
pl. 283. Paſch. 35 Car. 2. B. R. Rich v. Player. e 


for a riet in Cheſter, it was ſuggeſted on the roll, that ene of the ſheriffs was a defendant ; a venire facias 
was directed to the other theri?7. The jury found the defendant guilty. It was inſiſted in arreſt of 
judgment, that the venire facias ought to have been directed to the coroners, becauſe both perſons make 
but one ſheriff, Sed non allocatur ; for though one is challenged, the other may execute the writ in 
the name of both; that the coiuners are not the proper officers of B. R. but where the ſheriff is abſo- 
lutely improper, and not where there is no ſheriff at all; for if he dies, the coroner cannot execute the 
writ. Jin the caſe of 2 coroners, if one is challenged the other may execute writs, yet both make 
but one officer. So where there ate 2 ſheriffs, if one is challenged the other muſt act. 1 Salk. 152. 
pl. 2. Paſch. 3 W. & M. in B. R. The King v. Warrington. 4 Mod. 65, 66. S. C. ad- 
judged accordingly. Carth. 214. S. C. adjudged Paſch. 4 W. 3. by the whole Court, that the 
ven. fac. was well awarded. Show. 327. S. C. adjudged according'y. —— Comb. 191. S. C. 


accordingly. 12 Mod, 22, S. C. adjudged accordingly. 
| 3054 


(H. e) Proceſs upon Iſſues. For what Cauſes it 
ought to be awarded 7% the Coroners. Upon 


Suggeſtion. ; 
LI. D. 22 El. 367. 40. plaintiff in ejectione firme, upon iſſue Trick pdt 


joined, /ugge/ts that he and the ſheriff, and one of the co- Fang te 
roners, were all of the livery of the earl of Worceſter, and therefore S. C. cited 
prays venire facias to the other coroner. Admit that it is not a prin- 5 3 col 


cipal challenge, and therefore the defendant might croſs this ke” MY a 


FFF EZ ny nh rparg 
A 


R 


r 
A. Ben hs 


2 IS 3 
— — — — 


— — — 


1 if he would, yet inaſmuch as he if it, it was well awarded to 
242 the coroner. ] 


ſays, that in the caſe of Goopwix v. FAN RTV, lately adjudged in B. R. and in which he was of 
counſel, this caſe in Dyer was held good law; decauſe the ven. fac. was awarded ex aſſenſu partium. 


Trials per [2. Where it is to be awarded to the coroners, plaintiff ſuggeſts that 
» 4 | 6 the one coroner ir retained of counſel with him, and prays proceſs to 
* Br. Chal- the other coroner, if defendant will confe/5 it, he ſhall have it, 
— 4 k, otherwiſe not, but [ſhall go] to both, becauſe it is not a principal 


2 &. Ang Challenge. 20 E. 4. 2. b. 


the attorney of the tenant avenld not confeſs, COT DO OTNn Sh cov 
For the tenart may have bis challenge if it be favourably made. 

- But if the plaintiff bad ſaid that the ſperiff bad been bis relation, or other ſuch like challenge, 
he t to have had proceſs to the coroners, becauſe this matter Came froma the plat b. ſelf ; but 
r nn pardy cootiien of the yer bind Ibid. 

Aud in the principal caſe, if the defendant bad n bad not been favourable, but an in- 
different man, there he ſhould not challenge SEM r, 3 — cauſe of later time. Ibid. 

A venire facias was awarded to the coroners, ita B. who was one of the coroners, ſe non intromittar, 
becauſe be was the ſervant of R. wwho was ſberiff., It was ſaid the ſame was no cauſe of challenge ; 
but the Court conceived it was, becauſe However it was but a miſconveying of proceſs, 
which was aided by the ſtatutes Beſide the writ was direBted to J. 8. V. G. and R. B. tribus dliis 
corenatoribus com. Berks, ita quod B. non intromittat ; and was nat directed coronatoribus enerally, 

awarded good, becauſe it ſhall be intended that there were ao others than thoſe 3 2 rag — 


yet 
verdict. Mo. 623. pl- 853. Higgins v. Spicer. 


mmf, *[3. If the plaintiff makes ſuggeſtion to the Court of a chal, 
Fol. E69. anhieb does not comprehend a principal challenge, but only of 7 — 
it is not ſufficient to award the proceſs to the coroners. D. 


Trials 
Pais, 35. 13 El. 300. 35. ] 


In debt the plainti @ venire facias to the corners, becauſe the if was bis maſter, 8 
con it. a venire facias iſſued accordingly, and plaintiff bad a verdict. 


e fac. ought not to go to the coroners 
| 3 uggeltion, unleſs it be a challenge. But the Court e contra; and the plaintiff had 


Ek did not to the faweaur. Moor, 470. pl. 676. Mich. 39 & 40 Elia. 
5 +50 Janes E. 58. pl. 5. Cham v. MaTTHzEW, S. C. accordingly ; for as much as if 
the theriff bad returned this pannel, it had been good cauſe to quaſh the array, and ſo the rs foe 
avoid that delay, might well ſhew it, and have proceſs to the coroners. 


nals fer [. If the plaintiff ſbeaus a principal challenge in the eriff, as affi- 
lar) 2 nity between him and the ſheriff, and defendant confeſſes it, it ſhall be 
116. (245.) awarded to the coroners. +9 E. 4. 6. 20 E. 4. 2. b. 10 H. 6. 19. 
LA (x69. 2 adjudged.] 
eh. 45) 

+ Br. Venire Faciae, pl. 21. cites S. C. 8 P. Br. Challenge. pl. 179. cites 21 E. 4.31.— 


So if the plaintiff ſhews that his feme is couſin to the ſheriff, See Br. Traverſe, per, &c. pl. 123. 
9 E. 4 6. where this point is admitted. 


S.P. And (c, But if the defendant will not confeſs it, the writ ſhall be 
, awarded to the ſheriff. g E. 4. 6.] 

. -Venire Facias, . cites S. C. —8. P. Br. Challenge, pl. 179. cites 21 E. 4. „. 
per Pais, 35. (44.) 140. (169 ) 


8. F. Br. [6. And in ſuch caſe the defendant * never challenge the array 


pl. 179. fer this cauſe. 19 E. 4. 6.) 

cites 21 E. 4. 31. Trials per Pais, 35. (41-) 140. (169.) 
1 Br. Venice Facias, pl. 21. cites S. C. and ſays, quod nota; and alſo quære, how ann 

5 tried in the country. 


7. 8 


_- Cn. 306 
L/. Se if he prays proceſs to the coroner for favour in the ſheriff, if Trials per 
eefendant ſays that he is not favourable, he never ſhall challenge for 4 2 35˙ 
favour, unleſs of puiſne time. 20 E. 4. 2. b.] | | 
(8. If the ſheriff be plaintiff in the ſuit, and the defendant prays In debt the 
that the nwrit be awarded to the coroner for this, yet it ſhall not be detendant 


ſaid, that 
granted; for he may have the challenge to the return. Contra, the ini 
7 2 H. 6. 7. b.] : . : 5 
fperiff, 


judgment of the writ ; for he cannot find pledges to himſelf; and becauſe the under-ſheriff may take 
the pledges, and return the writ, therefore the writ was awarded good. But ⁊oben they come to ifſue the 
defendant may ſheww this matter, and ſhall have proceſs to the coroners ; and if the ſheriff himſeif ſerves 
it, the array is to be quaſhed; quod nota, the writ good by the opinion of the Court. Br. Brief, 
pl. 237. cites 14 Hf. 6. 1. & 2. Rr. Office & Off. pl. 17. cites 8. C. | 


[o. But if the plaintiff himſelf 981 it, and defendant cannot deny S. P. Keile. 


it, the writ ſhall be awarded to the coroners, becauſe if himſelf 99. Pie 
returns the array it is quaſhable. * 14 H. 6. 2.] 7. Sir Ev- 
| MOND JE N- 


NY v. Six Rog T Ba Ax p, cites 18 H. 7. Rot. 152. and 6 H. 7. pl. 3. 
* Per Cur, The attorney ſhall be examined if this be true or not, and if he confeſſes it, 2 writ ſha} 
go to the coroners. Br. Challenge, pl. 89. cites S. C. 


[10. But if the defendant denies it, the writ ſhall be awarded to 8. P. A 


the ſheriff, and the defendant ſhall never challenge the array for 33 
this cauſe. 14 Hf. 6. 2. b. | 2 
19 | lenge, pl. 


39. Cites S. C.m—Trials per Pais, 115. (145.} 


(11. But if the defendant ſays not the one or the other, but ſays that 
he does not know the truth, quære what ſhall be done. 14 H. 6. 2. b.] 

(12. If the array be quaſbed, becauſe it was made by J. the miniſter Trials per 
of the ſheriff, who was aiding and of the counſel of a party, the writ 60 £4. 335 
{hall not be awarded to the coroners, but to the ſheriff, com-“ 
manding him to make the pannel by another miniſter. 33 AM: 19. 
adjudged. |] | ; 

(13. If the demandant ſays, that pending, Fc. ihe foeriff has eſpouſed 
E. the coin of the tenant, and prays the venire facias to the coro- 
ners, yet it ſhall not be granted. 2 E. 3. 62. b. adjudged. ] 


Proceſs upon Iſſues. To whom. [ 307 1 


[14. If the array be guaſhed for favour in the under-ſheriff who Roll's Rep. 
returned the pannel, a new venire facias may be awarded 20 the 878 46 


 fHeriff, ita quod the under-ſheriff does not intermeddle, without 8. p. Br. 


awarding it to the coroners. Mich. 13 Ja. B. R. between W aL- Proceſs, p. 
TER AND WALTER, Per Curiam.] | | 1 
and 18 E. 4. 7. accordingly, by all the juſtices. 8. P. But not e contra, per Cur, Br. Chai- 
lenge, pl. 173+ cites 8 H. 6. 1a. Trials per Pais, 33. (39-) 


(15. If a principal pannel be returned, which remains for de- 
fault of jurors, if the yr! who is plaintiff returns the tales, and it is 
quaſhed for this cauſe, all ſhall be ſent to the coroners, as well to 
make the principal pannel as the tales. 8 H. 6. 12.] X's 


[16. S 


30% | Trial, 


116. So it ſhall be where it is for — default of him. 8 H. 6. 12.7 
Trials per [17. If a tales be quaſhed for ajjinity between the her and party, 
Pats, 36. but not the principal panel becauſè it was before the atlinity z there 
94-2 all ſhall be awarded to the coroners, ſcilicet, the diſtringas of the 
principal, and that they ſhall return a new tales, for there ſhall be 

but one officer. 38 E. 3. 9. b. adjudged.) 
[18; If the array be guaſhed for alliance in the ſheriff at the pan- 
nel made, though it be determined before a new writ awarded, yet 
it ſhall be awarded to the coroners and not to the fame ſheriff, 


| 10 H. 4. 5. 

S. P. [19. If the writ be once awarded to the coroners fir default in 1 the 
— on Heri bv; the proceſs ſhall not be awarded to the ſheriff again pend- 
removed ing this plea. 8 H. 6. 12. 

and an in- 

different ſheriff eleQed pending the proceſs. Br. Proceſs, pl. 73. cites 14 H. 7. 31.—8. P. Br. 
Octo Tales, pl. 9. cites 14 H. 7. 2.— . P. For the entry is 2 Vicec:me je ncn irtroxittat without 
any name. Br. Procels, pl. 155 eites 18 E. 4. 3. Br. Challenge, pl. 173. cites 3. C. 
S. P. Br. Proceſs, pl. 118. cites 18 E. 4. 7. S. P. Br. Proceſs, pl. 183. S. P. Co. 
Litt. 158. a. (o). — 8. P. Mo. 422. pl. 586. Mich. 37 & 38 Elz. MixsoN v. BARADGE. 
Trials per Pais, 143. (172. 

So where the coroners are changed, proceſs Rall iſſue to the eſliors. Br. Proceſs, pl. 155. cites 
x3 E. 4. 3-—— Br. Challenge, pl. 173 cites S. C. 

Upon a chal enge to the iherift, a worire facies was awarded to the coroners, and at the ni privs 4 
tals woas returned by the foeriff, and this by th: command of the juſtices as the uſual form is; ; and a verdict 
and judgment for the plaintiff, But it was reverſed in the Exchequer · chamber; for when the prece/s 
is once awarded ty the coroners, they ſoa! 'l jerwe all other proceſs in that cauſe. Yelv, 15. Mich. 44 & 
45 Eliz. in Cam. Sczcc. Corne v. i laftow.—Cro. E. 894. pl. 11. S. C. The return of the tales was 
by a new ſheriff, and held to be error. Yelv. 213. Hill. 9 Jac. B. R. Ld. Cavend th v. Sir Geo. 
Savil, S.P.——S. P. Cro. E. 574. pl. 15. Trin. 39 Eliz. Morgan v. Wye, Mo. 356. pl. 482. 
S. C. accordingly. S. P. Cio. E. 589. pl. 16. Mich. 39 & 40 Eliz. B. R. Gregory v. Booker. 

Though a new ſperif comes in before it be returned, yet the coroner ſhall proceed in the execution there- 

of. Arg. Veat. 3ig. 


= Proceſs, 29. In repleuiu, they were at Ne, and the avowwant confe d that 
og Hg he was ſheriff of the ſame county, by which he prayed procets to the 
3. 26. S. . coroners by veuire facias, and had it. Br. Ven. Fac. pl. 19. 


accordingly 
4p Gene cites 21 E. 3. 51, 52. 


quod nota bene. 


21. Proceſs ſhall 1 ie to the coroner' but where defuult is in 
the ſberi f himſelf. Br. Ch allenge, pl. 139. cites 33 Ail. 12. and 
ſays that ſo it ſeems from the caſe. 


JL 308 22. Niſi prius remaincd for default of jurors, by which 000 


tales was awarded, which was arrayed by another fberiff, and the 
array of the tales was challenged becauſe the ſon of the ſheriff had 
eſpouſed the coun of the tenant, by which Kirton prayed diftreſs to 
the fheriff againſt the firſt jury, and «fo tales to the coroners. Per 
Mombray, you ſhall not have divers officers upon one and the 
ſame iſſue to ſerve your proceſs z then Kirton prayed diſtreſs and 
octo tales to the coroners. Br. Proceſs, pl. 49. cites 38 E. 3. 9. 
23. In o/c, the parties were at ifiue, and the array was quaſhed 
for the default of the ſheriff, and venire facias awarded to the coroners 
and after habeas corpora, and after the parol was fine die by depoſi- 
tion of King E. 4. and the re-attachment was againft the party and 


againſt the j 79. and ſhall be directed to Fw coroners ; per Littleton 3. 


for 
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for the ſheriff ſhall not make to come a jury returned by coroners. 
Br. Re-attachment, pl. 26. cites 10 E. 4. 13. 

24. In treſpaſs the defendant juſtified in right of A. and by his 
command for rent due, by which he reſtrained, the plaintiff traverſed 
the title, Wood prayed venire facias to the coroners, becauſe A. 
had returna brevium there ; and therefore there ſhall be a principal 
challenge. But Brian contra, becauſe A. ig not party to the ſuit ; 
for where A. juſtifies as ſervant of B. and are at iflue, and B. is 
ſheriff, proceſs of venire facias ſhall not iſſue to the coroners but 
to the ſheriff, becauſe the ſheriff is not party; and Townſend ac- 
cordingly. And it was awarded that he ſhall haye venire facias 
to the ſheriff, or ſhall be nonſuited. Br. Proceſs, pl. 106. cites 

H. 7. 2. 

: 25. In quare impedit, the defendant ſaid that the /oerif is couſin 

to the plaintiff, and prayed writ to the coroners. Per Brian, he 

_ ſhall not have it, for he ſhall have it by challenge, and this ſhall 
be delay to the plaintiff himſelf. And it was touched that the de- 
fendant ſhall have it; for the defendant is actor in this caſe, and 
may recover the preſentment againſt the plaintiff z but he could 
not have it. Br. Challenge, pl. 153. cites 3 H. 7. 5. 

26. Array was quaſhed, and it was confeſſed that one of the 
coroners was of the kin of the party, and proceſs ifſued to the 
other coroners /o that he of kin nom intromittat, and this was 
3 the king and the party. Br. Proceſs, pl. 161. cites 
4 H. 7. 3. 

49 In replevin, the defendant made conuſence as bailiff of 

A. L. and they were at iſſue upon the title of avowry. Keble 
ſaid, the ſheriff is tenant to A. L. and within his diſtreſs, and prayed 
proceſs to the coroners. And per Brian, Vaviſor, and Fineux, 
he ſhall not have it, becauſe A. L. is not party, nor aid is not 
prayed of him, and therefore if no partiality be in the party he 

| ſhall not have it; but if the bailiff had prayed in aid of him, and 
it had been granted, and they were at iſſue, and this exception 
confeſſed, he thould have proceſs to the coroners. Br. Challenge, 
pl. 156 ea HM. 7 2, % | 

28. If a man makes title by feoffment of J. S. it is no cauſe to 
have proceſs to the coroners, becauſe the ſheriff is couſin to F. S. 

Br. Challenge, pl. 158. cites 9 H. 7. 2, 3. Per Brian, Vaviſor, 
and Fineux. 

29. An array was guaſhed becauſe the fheriff was tenant to the de- Put perCur. 
fendant at the time of the array made; now the proceſs ſhall go to Wl 3 
the coroners, unleſs the plaintiff alleges that the ſheriff has aliened — 3 

the land after ; & fic de conſimilibus, which are matter in fact. made lon 
vourably 


Br. Challenge, pl. 78. cites 15 H. 7. 9. the meriff, 


the proceſs ſhall not go again to this ſheriff; for it ſhall not be intended that the fawour ſhall determine. 
Ibid. 


30. A ven. fac. was awarded to the ſberiſt, and at the day of the 
return it was entered, quod vicecomes non miſit breve ; the My 
prayed a ven. fac. to the coroners for coſinage betwixt him and t 
freriff which was awarded accordingly ; and at the day of the 309 ] 
OL. XXI. 2 trial 


trial the defendant made default, and judgment was given, &c. 
It was aſſigned for error, that after the plaintiff had admitted the 
ſheriff to execute the writ, he could not pray a ven. fac. to the 
coroners without ſome cauſe de puiſne temps. Sed non allocatur 
becauſe there was nothing done upon the firft writ, and it is not now 
material, the defendant ha+ing made default. Cro. E. 853, 854. 
pl. 13. Mich. 43 & 44 Eliz. B. R. Willoughby v. Egerton. 

31. It was moved in arreſt of judgment in ejectment, that the 
venire facias was 79 the coroners, without any ſuggeſtion at all of any 
challenge to the fheriff, &c. which is not aided by the ſtatute of 
21 Jac. cap. 13. And per Curiam, this is not aided by 16 & 
17 Car. 2. cap. 2. though the right be here tried, and the Court 
cannot mend this direction of proceſs to a wrong officer. And 
therefore judgment was ſtayed; for the Court cannot examine 
the truth without a ſuggeſtion. 3 Keb. 624. pl. 4. Paſch. 
28 Car. 2. B. R. Hancock v. Wayman. ; | 

32. When proceſs hath been awarded to the ſheriff, and after- 
wards one of the defendants is made a ſheriff, that proceſs ought to 
go to the coroners; for that now the ſheriff is a party not indif- 
ferent; per Cur. and Sawyer Attorney-general put this caſe, viz. 
if an action be awarded againſt J. S. and proceſs is awarded to 
the ſheriff, and after J. S. is made ſheriff, he aſked if proceſs 
againſt J. S. ſhall not upon a ſurmiſe entered be awarded to the 
coroners? Skin. 105. in caſe of the King v. the City of Wor- 


ceſter. | 


—— (. e) Proceſs upon Iſſues. What ſhall be good 


8 Cauſe not to award it to the Coroners. 
Co. Lin. [I. FF one coroner be allied te the party, and the others not, it ſhall 
353. 2 (0) I be awarded 9 the who are not allied. 10 H. 4. 5 


per Pais, 143+ (172.) 


2. The array of the tales was ſerved by a new ſheriff, therefore 
the wenire facias de nowo ſhall iſſue to the new ſheriff immediately; 
and ſo it did. Br. Challenge, pl. 85. cites 9 E. 4. 46. | [ 
3. But if the principal array had been quaſbed in the time of this ; 
ſheriff who returned it, then the new venire facias ſhould iſſue 
to the coroners, and not to the ſheriſſ. Quod nota. Br. Chal- | : 
le 
1. 


lenge, pl. 85. cites 9 E. 4. 46. 
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(K. e) Proceſs upon Iſſues. Upon what Cauſe 
the Proceſs thall be aten away from the Coroners. 


be quaſhed, becauſe it was made but by 2 of the 4 co- Br. Chal. 


Ur FF an wet 
roners who are in the county, the proceſs ſhall not be taken —_ pl. 
137. laſt 


away from the coroners, but ſhall be awarded to them again. 5 
31 Aſſ. 20. Adjudged.] . 
Co. Litt. 158. a» (o). — Trials per Pais, 143. (172.) 


- If an array be quaſhed becauſe one of the coroners who made the [ 310 ] 
array is of affinity of ene party, yet the proceſs ſhall be to the other Br. Chal- 


coroners, ita quod the ſaid coroner do not intermeddle. 31 Aſſ. 20. —_—_ 
Adjudged.] | | part, cites 
| S. C.—Trizls per Pais, 36. (42+) 


3. Where proceſs iſſues to the coroners upon challenge for default in 
the ſheriff, and after the parol is without day by demiſe of the king, 
re- attachment ſhall iſſue to the coroners againſt the jury, and not 
to the ſheriff; for the ſheriff ſhall not make to come jurors return- 
ed by the coroners; per Littleton for law. Br. Challenge, 
pl. 169. cites 10 E. 4. 49 H. 6. 13. 

4. In a ſcandalum magnatum the plaintiff made a ſuggeſtion upon 
the roll, that inaſmuch as a brother of the defendant's was one of the 
ſheriffs of London, that therefore the coroners might return the 
jury. 'The plaintiff ſaid he would confide in the indifferency of 
the ſheriff; but the Court ſaid the ſuggeſtion being upon the roll 
and not denied, the coroner muſt return the jury. Skin. 102. 


Hill. 35 Car. 2. B. R. Lord North and Grey v. Elliot. 


(L. e) Proceſs upon Iſſues. To whom it ſhall 
be awarded for Default of the Sheriff and 


Coroners. L£/liors. 


LI. I default be in the ſberiſt and coroners, the Court may elect Tals pe 
. . . > Pais, 36. 

2 eſliors, and if the parties can ſay nothing why they (a.) 

Hall [not] be eſliors, they ſhall make the pannel. * 8 H. 6, 12. 
S. C.—Þ Br. Challenge, pl. 174. cites 18 E. 4. 8. S. C. And the parties ſhall not have Chal. 
lenge to the array, but they may challenge the polis, and ſo no miſchief. Co. Litt. 


[2 But the writ of diſtringas ſhall not be directed to them; for the See pl. 5.— 
but Trials per 


Court cannot make officers to diftrain the lieges of the king, 8 
the king ſhall make them. 8 H. 6. 12.1 5 
[3. If there be cauſe of challenge in the ſheriff and coroners upon Br. Chal. 
thereof to the Court, the Court will elect 2 eſliors to 2 


* 
— 
8 
6 
* 
- 
A 
5 
— —— 2 


N 
; 9. cites 
make the pannel. 15 E. 4. 24.] | * 
the venire facias to the 2 eſllors recites all the matter. Br. Proceſs, pl. 71. cites S. C.. 
Br. Venire Facias, pl. 14. cites S. C. | | { 
[4- For | 


2 2 
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[4. For £7 in ſheriff and coraners, it may be awarded to the 
Jon of allſſe by aſſent of the parties, but not without their aſſent. 
IO H. 4. $.] | | 

— pl 2.— [5. If a pannel be made by eſlivrs upon default of the ſheriff and 

— N coroners, yet the di/?ringas ſhall not be directed to the eſliors; for 

(42-) the Court cannot make officers to diſtrain men, but the king. 
8 H. 6. 12. b. Dubitatur.] 


*[311] {6 When a parnel is made by the efliors, they ſhall afterwards 


Br. Chal- {erve all the proceſs that comes upon it, as the ſheriff * ſhould do if the 


asg proceſs had iflued to him. 15 E. 4. 24. 18 f E. 4. 3. 8.] 


69. cites 

8. C.— | 

Br. Proceſs, pl. 71. cites S. C. — Br. Venire Facias, pl. 14. cites S. C. 
F Br. Challenge, pl. 174. cites 18 E. 4. 8.5. C. 


Br. Procefs, [y. If a tales be gugſbed becauſe the feeriff is plaintiſt, and after for 


1 pry default in the coroners the pannel is made by efliors, they ſhall [not] 


made to come by the ſheriff in his own cauſe; for peradven- 
1 Fol. 67:. ture he will not diſtrain but thoſe who are his friends, t or return 
— petty iſſues upon thoſe who are not his friends. 8 HH. 6. 12. 
favs the at- . f | 
Dubitatur. ] 


file was ad- 
Journed for d fliculty to whom the proceſs ſhould iſſue to ſerve it; for it cannot iſſue to the ſheriff, 
nor to the coroners, where they are once found in default, by which, &c. | | 


(L. e. 2) Tales. What it is, and how by Common 
Law and by Statute. | 


I. A Tales is a ſupply of fuch men as were impannelled upon the re- 


turn of the venire facias, grantable, awhen enough of the 

principal pannel to mahe a jury do not appear or if a full jury do 

appear, yet if /o many are challenged that the reſidue will not make a 

jury, then a tales may be granted. And this at the common law 

was by writs of decem tales, odo tales, &c. (out of the king's 

courts) one of them after another, as there was need, until there 

See M.e) was a full jury. But now, by the flatutes of || 35 H. 8. 6. 

pL 4-224 4&5 P. M. 7. 5 Eliz. 25. & $14 Elia. . the juſtices of aſ- 

there, file and nifi prius, at the requeſt of plaintiff or demandant, de- 

See (N. e) fendant or tenant, or of the proſecutor tam quam, if two or 

* more, or but one of the principal pannel appear at the day of 

niſi prius, may preſently cauſe a ſupply to be made of ſo many 

men as are wanting, of them that are there preſent ſtanding about 

the court; and hereupon the very act is called a fales de circumſtan- 

7ibus. Note the difference betaween a tales at commen law, and tales by 

the fatute; the firſt called only {tales ), the 2d ( tales de circumſtan- 

tibus ) ; the laſt of which cannot be granted at a trial at bar, which 

is a trial at common law for there it mult be only (tales), by writ 

annexed to the venire facias. But tales de circumſtantibus is given 

by ſtatute to trials by aſſiſe and niſi prius, per ſtat. 35 H. 8.6, 

Yet ſuch a tales to an indictment in Wales was out of that ſtatute, 

A This and helped by the J4 & 5 Ph. & M. 7. Trials per Pais, 61. 

— 
iſprinted 

for 5 Eliz. cap. 25. fer which ſee (M. e) pl. 7. 


Trial. 3218 


(M. e) Tales. In what Caſes ſhall be granted. 


LI. IF an iſſue be to be tried by 2 counties, and a full ingugſt appears Trials per 
from one county, but the inqueſt remains for default of jurors de ren 


of the other county, a tales ſhall be awarded to the county where S. L and 


the default is, but not to the other; for of them there are already becauſe 
there were 


ſufficient. 48 E. 3. 30. b. 49 E. 3. 1. b.] | 3 
the one county ſworn, though there were 6 of the other, the inqueſt was not taken; but octo tales 
awarded of the county that made default. Br. Viſne, pl. 77. Cites 49 Ati. 1. 

3121 


C2. After an inqueſt ſworn and charged, if any jurar dies before ver- Trials per 


dif, a tales thall iſſue, and not a new vemre facias. 12 H. 4. 10. A 2 
Quzre.] S. F. 2 H. 
He P. C. 


266. cap. 34. and that fo it is, if a full jury appear, and one of them dies Lefore they are froorn, à tales 
ſhall be granted. Cites S. C. and 20 E. 4. 11. b. | 


3. In attaint the jury remained by challenges, by which the plain- 
tiff prayed 12 meliores. Wilby ſaid, you may have 18 meliores if you 
wil. _ nota. Br. Octo Tales, pl. 2. cites 21 E. 3. 43. bs 

4. 35 H. 8. cap. 6. enacts, That for the more ſpeedy trial of ifſues , by Wu) 
to be tried by 12 men, in every writ of habeas corpora, or diſtringas + The juf. 
with a niſi prius, where a full jury ſhall not appear * before the juſtices "<5 4 "fi 
of aſſiſes or niſi prius, or elſe after appearance of a full jury by chal- 2 


lenge the jury is like to remain untaken for default of jurors, the juſtices, authority, 
by ſtatute 


upon the requeſt of the plaintiff or defendant, are authoriſed is command 
the + ſheriff, or other miniſter or miniſters to whom the making the ſaid 8 1 
return ſball appertain, io appoint ſo many other able perſons of the to a0 a 


tales de 


county, then preſent at the afſjiſes or niſi prius, to ſerve, as ſhall make ebe 
up a full jury, who fhall be added to the former pannel. And the ti pr 


Juſtices may proceed to the trial of the iſſue with thoſe perſons that avere coroners, 


tor favour 


before impannelled and returned, and with 7 thoſe newly added to be 

a : > . in the ſhe. 
former pannel, by virtue of this aft, in ſuch wiſe as they might rig, by the 
or ought to have done, if all the ſaid jurors had been returned words, that 


upon the venire facias. | 1 ee 
return of the tales ſhall at per tain, may make return, &C. Per Cur, D. 376. b. pl. 24. Paſch. 23 Eli. 
Anon. S, C. cited 10 Rep. 103. b. in Denbawd's caſe. 

t Thirteen jurors «appeared, all of ihe princ pal pannel bat one are challenged F, fo that one only coat 
ſævorn. The plaintiff prayed a tales de circumſtantibus, and had it; and this was held welt in Bank, 
though the future 35 He S. cap. 6. is in-the piural number, (viz.) they ſhall proceed with (boſe) added, 
and yet if 11 of the firſt panne! appear, one more may be added de circumſtantibus. And B5:owne heid 
that if 2 of the principal pannel on;y appear, and ar the prayer of the p.aintilt a tales Fl 12 de circumſtan- 
tibus are returned, and then the two princinal are chalierged cut; now the trial thail be by the 12 
tales only. But the reporter makes a quzie if it may be fo by the ſtatute ; but fays, that at common 
law the tales ſhould pais in trial without any of the principal pannel. D. 245. pl. 64. Mich. 
7 & 8. Eliz. Anon. S. C. cited 10 Rep. 103. b. in Denbawd's caſe. 


5. By 4 & 5 P. & M. cap. 7. Juſtices are authorised, upon re- A tales may 
queft made for the king, or by the party that proſecuteth as well for the 3 
king as himſelf, upon penal ſlutute, to command the ſheriff to appoint by ririue of 

the ſtatute 4 


| { where there fhall not be a full jury) ſo many able perſons, then preſent 33 
at the afſiſes or niſi prius, ta be added to the former pannel as Had Il cg. > 
2 3 


take 
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where the male up a full jury. And every clauſe in the aforeſaid act of 3 5 H. 8. 
2 3 ſhall give the ſame advantage to the crown, and ſuch perſons as ſhall 
367. Paſch. proſecute for the king, as the Plaintiff in any other action might have by 
32 Care 3» virtue of the ſaid aft. | 

Miles Stapleton's caſe. See (O. e) pl. 5. | 


3Nef.Ab-. 6, In a writ of entry it was moved in arreſt of judgment, that 


Te ol tf. _ » F g ; 
nr 4.3 ' cl a juror appeared, and his appearance was recorded, and he not being 


and ſays, diſcharged by challenge, or other reaſonable excuſe, was ſtuorn of 


that it was another jury, and to ſupply the place of him and of tauo others who did 
on _> not nt appear, 3 taleſmen were added to make up 12 of the firſt jury, 5 
obſerve that which the cauſe was tried. D. 158. a. pl. 31. Hill. 4 & 5 P. & M. 
eek ray Drew v. Marrow. 
thing this, or any other objections made there. | 
7. By 5 Eliz. cap. 25. the aft of 35 H. 8. 6. for granting a 

tales, is extended t Wales, the counties palatine of Cheſter, Lan- 
[313 caſter, and Durham. 
xoRep.:022 8. At the niſi prius one juryman only appeared, A tales de cir- 
3 cumſlantibus auas awarded, and11 names were returned, and 11 fworn. 
caſe, S. O This was aſſigned for error; for if the juſtices had authority, 
and ibid when one only appeared, to aſſign to award a tales de circum- 


208. ſays, ſtantibus, they ought to award decem tales and octo tales, and 
, dug , 


that the 


judgment not upon decem tales to return 11. But all the judges and 


was affirmed barons faid, they might award tales de circumſtantibus to make 


* 1 2 a full jury, when one only appcars ; and the tales ſhall not be ten 
tices of * tales, and afterwards eight tales, as in Banco, but generally a 
C. B. and tales de circumſtantibus; and here the return of the pannel being 


barons of th a f * 
9. ogg thus, viz. nomina decem talium de novo appoſit', the addition of 


One only of decem is void, and ought to be ſtruck out, and then it is well 
the Jury 2P- enough. It was ordered to be amended, and the judgment was 


red . * * = 
N affirmed ; and they ſaid the common courſe in all circuits was to 


and the award tales, where one juror only appeared. Cro. J. 316. pl. 19. 
Court hed, Mich. 10 Jac. B. R. Denbaugh v. Woodley. 


that a tales . 
might be awarded de circumftantibus, and cited 10 Eliz. Dyer, to prove the ſame. Godb. 203, 


204. Pl. 291. Mich. 11 Jac. C. B. Norton v. Lyfter, 
Ar Wickam affiſes in Bucks, 1684, only one juror appeared, who was challenged ; but betore he 20 


ft afede, the Court granted a tales; by Mountague Ch. Baron. Trials per Pais, 65. (72.) in Mar- 
8 f 


A day being 9. In no caſe, where a trial is at the bar, ſhall any tales de 


— — circumſtantibus be awarded. Adjudged, and faid that all the 
barbya precedents are ſo, Godb. 203, 20.J. pl. 291. Mich. 11 Jac. 


Deeſe;feire C. B. Norton v. Lyſter. 


*, , by the order of the plaintiff, ceuntermarded all the jurymen, aginſt the gree of the defendant, 
whe now prayed a trial, which was now imooſſible ; for the Court, in ſuch cate, will not ſupply the 
jury with a tales de circumftantibus ; but offered to nonſuit the plaintiff on record. 2 Sid. 77, Paſch. 


1658. B. R. Hunt Vs Hollis. 
A trial at bar being appointed, but 10 of the jury appeared, and the Court would not grant a tales 
de circumftantibus, {being by origine!, ) but granted a tales returnable on the next return» Cumb. 


251 Paſch. 6 W. & M. B. R. Anon. 


10. There were 24 returned upon the venire facias, and but 23 
en the habeas corpora, and the jury did not appear full, A tales was 
2 N 


awarded, 


8. 


Trial. 


awarded, and tried for the plaintiff, and good; became .] 


venire facias was returned full. Brownl. 183. 'Trin. 12 Jac. 


Trinbone v. Smith. 

11. An indictment was for not repairing a way, and a venire 
facias was awarded, returnable at the next quarter ſeſſions. 
Upon the return of the venire only part of the jury appeared, and 
there upon a tales de circumſtantibus was awarded, and the principal 
pannel and tales tried the cauſe, and the defendants were found 

uilty. Holt Ch. J. took an exception that here was a mil-trial ; 
Fe a tales de circumſtantibus cannot be granted upon the venire 
facias. And for this and other exceptions the judgment was re- 
verſed. 2 Ld. Raym. Rep. 1710. Trin. 4 Annæ, the Queen 
v. the Inhabitants of Stretford, 

12. It is ſaid to have been held by Raymond Ch. J. in deli- 
vering the opinion of the Court, in the caſe of THE KixG v. 
FRANKLYN, in Hill. or Trin. 5 Geo. 2. that the fatute of 3 Geo. 2. 
cap. 25. does not exclude a tales de circumſtantibus; but that ſuch a 
tales may be ſtill granted por: ſpecial juries. 

13. If great perſons are concerned, and by their labouring the 
jury doth not appear, and taleſmen are prepared for their turn, and 
there is a great tumult de circumſtantibus, the juſtices of their 
diſcretion may deny @ tales, and adjourn in Bank, notwithſtanding 
the ſtatute. Trials per Pais, 62. (70.) | 

14. The principal pannel muff fland, or elſe there can be no 
tales. Trials per Pais, 62, 63. (70.) | 

15. If the tenant for life prays in aid of the king who has the re- 
verſion, the juſtices cannot grant a tales de circumſtantibus, be- 
cauſe the king is concerned. Trials per Pais, 63. | 

16. It hath been queſtioned whether any tales be grantable by 
juſtices of cyer and terminer ; and it hath been holden, that it is not 
grantable. by juſtices of gao/-de/ivery. And therefore if a trial 
before ſuch juſtices be put off for want of 2 ſufficient number of 
jurors, it ſeems the w/ual practice for the Court not 7 order a 
tales, but a larger pannel, whereon the former jurors ſhall be 
returned in the ſame order as before, and called to be ſworn as 
they ſtand, without any more regard to thoſe who were ſworn 
before than to the others, which is the method likewiſe to be 
obſerved in the like caſe, as to the /wearing of a jury returned 
with a tales. 2 Hawk. Pl. C. 409. cap. 41. f. 19. 
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11 Mod. 
56. pl. 33. 
the QuEEN 
v. THE 
INHABITe 
ANTS OP 
STRAT- 
FORD, S.C, 
but S. P. 
does not 


appcare 
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But ibid. in 


Marg. ſays 


there is an 
inſtance in 
Keiiw. 176. 
pl. to of 
the tales 
awarded in 
an appeal 
betore ſome 
juſtices, 
And the like 
was done 
Plowd..om. 
100. upon 


an inditment of murders 


(M. e. 2) Granted in what Caſes, and horw. 


1. A SSBSE remained for default of jurors in B. R. and 6 tales 
was awarded returnable craſtino die, becauſe the land Ja 
within tauo miles, and the Court was to remove the fourth day ajter. 
Br. Proceſs, pl. 150. cites 23 Aſſ. 17. | | 
21. In attaint 22 were ſworn, and ethers 4were challenged out, and 
_ the reſt made default, and the plaintiff prayed tales of men under 201. 
land, becauſe it ſhall be intended that there are no more of 261. 


2 4 2 per 


Br. Octo 
Tales, pl. 14. 
cites S. C. 


. Trial. 


per ann. in the ſame county. And becauſe it was ſurmiſed that 
one who made default was a man of 201. land, and that it ſhall 
Y not be intended as above quouſque, &c. therefore 16 tales were 
awarded of jurors of 20l. land per ann, Br. Octo Tales, pl. 13. 
cites 36 H. 6. 23. 

Br. Attaint, 3. Where there are not enough of jurors of 201. he ſball have 
Pl. 43- ce procgſ of 19. and after of 181. and after of 16/., 10l., and 81. 
| S.p, Br. Octo Tales, pl. 13. cites 36 H. 6. 23. 


(N. e) Tales. What Perſons may have [it]. 


5 Dr —_——— EN 


Trials per [I. D 20. El. 359. 2. Upon pluries diſtringas 3 only appeared, 
„ * plaintiff prayed another diftringas, without praying a 
tales; if defendant prays a tales, the Court ought to grant it. And 
ſo it is there adjudged. ] 
2. 14 Eliz. cap. g. ſ. 1. enacts, That where the plaintiff or de- 
; mandant may have, upon his requeft to the juſtices of the niſi prius in 
England, or ts the juſtices of oyer or of aſſiſes of the 12 ſhires of 
Wales, and the counties palatine of Lancaſter, Cheſter, ard Durham, 
a tales de circumſtantibus, in all ſuch caſes the tenants, actors, avow- 
| ants, and defendants ( if the plaintiffs or demandants ſhall forbear to 
pray the ſame ] may, upon their requeſt, bave by the ſame juſlices 
| the tales unto them granted, in like manner as the plaintiff or demand- 
ant may. 
S. 4 In all popular actions in the queen's caurts of record upon penal 
laws, wherein any perſon ſhall fue as well for the queen as 
himſelf, the defendants ſhall be admitted to pray a tales de 
* ä 
3. Plaintiff proſecuted a diſtring. jur. and only 1.1 of the jury ap- 
peared, and the inqueſt remained for want of jurors, and neither 
(3151 plaintiff nor defendant deſired a tales. Afterwards the defendant in 
another term prayed a tales of that awrit which the plaintiff had pro- 
ſecuted. But the Court denied to grant it, becauſe he did not 
pray it when the diftreſs was returned; and if he would have a 
tales, he muſt purchaſe a new plur. diſtring. and if then the jury 
fill not, the defendant may pray a tales, and the Court ought to | 
grant it. Brownl. 35. Cumberland v. Dorſet. (3 
It ſeems 4. Upon the firſt habeas corpus the defendant ſhall not have a - 


that the Tales, but in default of the plaintiff. Brownl. 35. Cumberland v. | | 
cannot re- Dorſet. 4 
gularly pray 


2 tales till there has been a default in the plaintiff, 2 Hawk. Pl. C. 408. cap. 41. iI 2 


. The 11 4 is not bound to pray a tales, but only to — 
in the record for trial; if he does not pray a tales, the defer 
ant may. Per Holt. 12 Mod. 204. Mich. 10 W. 3. B. R. 
Anon. | | 

6. If the defendant ſues the aurit of nifi prius by proviſo, yet the 
Plaintiff may have a tales, &c. Trials Per Pais, 63. (70.) 


Se 


It 


Trial. 


7. It may be prayed by attorney (although the ſtatute doth not 
mention an attorney) as well as in proper perſon. Trials per Pais, 


63. (70, 71.) | | 

8. The vouchee in a præcipe quod reddat may pray a tales, though 
he be neither plaintiff nor demandant in the firſt action. Trials 
per Pais, 63. (71.) 

9. If there be 3 plaintiffs in replevin, & c. and one of them makes 
default at the niſi prius, the other 2 cannot pray a tales, - Otherwiſe 
of 2 copartners. Trials per Pais, 63. (71.) 

10. Mayor and commonalty in their proper perſons cannot pray a 
tales. 'Trials per Pais, 63. (71.) | | 

11. A biſhop or abbet may. Trials per Pais, 63. (71.) 

12. If a full jury appears not in an appeal, whether by reaſon 
of the death of ſome of the perſons returned, or for any other 
cauſe, or if ſo many be challenged and drawn, that there do not 
remain enough to make a jury; or if after the jury is charged one 
or more of them dies, the appe//ant may pray a tales in the ſame 
manner as a plaintiff in other actions, and alſo may the appellee, 
if the appellant neglects to pray one the ſame term, &c. 2 Hawk. 
Pl. C. 408. cap. 41. ſ. 11. 


(O. e.) Tales. In what Caſes [Actions] it ſhall 
be granted. 


[1. IN attaint, if all the grand jury makes default, a tales ſhall be 
awarded. 37 H. 6. 12.] ; 

2. In avowry at the venire facias the jury did not appear, and 
after the avowant had decem tales without proviſo ; for after avowry 
made he is after. Br. Octo Tales, pl. 5. cites 21 H. 6. 22. 

3. In affiſe, if ſo many recognitors make default that there are 
not 12, the ju//ices of afſiſe caunot award a tales de circumſtantibus; 
for though juſtices of aſſiſe are named in the act of 35 H. 8. 
cap. 6. as well as juſtices of niſi prius, yet inaſmuch as the 
ſaid act does not give power to the juſtices of aſſiſe or niſi prius, 
but where the trial ſhall be by 12 men, in every writ of habeas 
corpora or diſtringas with niſi prius, which cannot be in aſſiſe, be- 
cauſe aſſiſes muſt be taken in their proper county, and never can 
be taken by nifi prius in the proper * county, and no expoſition 
may be made againſt the expreſs words. And of ſuch opinion 
was Catlyn Ch. J. in his time, and Gerard Attorney-general, 
and afterwards of Wray and Anderſon Ch. Juſtices ot aſſiſe in 
Norfolk circuit. 10 Rep. 105. a. b. in Denbawd's caſe, in a 
nota of the reporter. 
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See (N. e) 
pl. 2. . 2. 


and pl. 12. 


Trials per 
Pais, 62. 
(59+) 


*[ 316] 


In aiſiſe of 
dareign pre- 
ſentment at 
the grand 
ſeſſions in 
the county 
of Pem- 
broke, it 
was among 
other errors 
aſſigned for 
error, that 
tales de Cir- 
cumſtan- 
tibus was 
awarded, 
which ought 
not to be 

in aſſiſe, 
but by 


niſi prius, which was held a manifeſt error, if it had been ſo; but upon view of the record 
jt was not tales de circumitantibus, but quod habeat decem tales ſecundum formam ſtatuti; 
for it is intended by their perition that they took their aſſiſe in the grand ſeſſions which is 
appointed by the ſtatute of 34 H. 8. cap. 26. Cro, Car. 341. pl. 6. Hill. 9 Car. B. R. Cort v. the 


iſhop of St. David's, Owen and | riichard. 
1. David's, S. C. but 8. P. does not appear, 


4. In 


Jo. 330. pl. 4. Loa r v. ThE BIsnor or 
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4. In deot upon a penal flatute, a tales was prayed becauſe the 
jury was not full. But for the defendant it was objected, that 
it cannot be without a ſpecial warrant from the attorney-general. 


But per Hale Ch. J. it may well be in this caſe without ſuch 


a warrant, becauſe of the intergſ which the proſecutor hath ; 
but it is otherwiſe in mndiftments, &c. which are the king's own 
ſuits. Lev. 223. Trin. 19 Car. 2. in the Exchequer, Verney 


ui tam v 
The fatures 5. In crown caſes there can be no tales without a warrant from 


2 the attorney-general. Arg. and not denied. 6 Mod. 246. 
Mich. 3 Ann. B. R. in caſe of the Queen v. Sir Jacob Banks. 


tices of 
nifi prius s - | 
to award a tales de circumſtantibus, extend as well to ali capital caſes, whether of treaſon 
or felony, as to other: But it ſeems that ſuch a tales carnet be prayed for the king upon 
on izdiftment or criminal information, without a warrant from the attorney-general, or ax 


exprejs 8 fram the t before which the inqueſt is taken. 2 Hauk. Pl. C. 409. 
cap. 41» 18. . : 


(O. e. 2) At what Time. 


1 2. A Tales cannot be granted at the day of the return of 


Pais, 62. 


69.)—8. P. N 
o. 528. : 
pl. 698. Trin. 38 Eliz. BzoucxTox v. RANDALL, if none of the principal pannel appears 3 


but otherwiſe at the diftringas, or at the habeas corpora. Cro. E. 503. pl. 24. S. C. & S. p. 


the venire facias. 34 H. 6. 21. Adjudged.] 


Per Cur. But it was then urged, that this was altogether the courſe in Wales, where the cauſe was; 


and the judgment was given to award tales in ſuch caſes. And per Cur. if it be fo, then it is no er- 
ror ; for the cuſtom of every court is a law in that court. Noy, 64. S. C. but S. P. does not 


appears | 
Br. Proceſs, 2. At the venire facias returned ſerved the plaintiff prayed habeas 
11. cites a with decem tales and niſi prius, and could not have it; for 


Ni — he ſhall have only niſi prius before the names of the jurors return- 
ple 2. cites ed; but if habeas corpora with decem tales be returned, he may have 
S. C. difringas with nift prius as well againſt thoſe in the tales as againſt 

the firft jurors. Quod nota by both Benches; for the firft wwrit 
returned is a habeas corpora againſt theſe of the tales. Br. Octo 


Tales, pl. 1. cites 27 H. 6. 10. ; 

3. In information in the Exchequer they were at iſſue, and 
ven. fac. returned ; and the plaintiff prayed diſtreſs and tales, 
and it was returned. And fo it feems there that the zales fall 
iſſue with the diſtreſs before the jury have appeared and remained for 
default. Quod quere, or if it was becauſe the Ling is party in the 
information. Br. Octo Tales, pl. 12. cites 37 H. 6. 12. 

*[ 317] 4. In appeal they were at oe and the plaintiff did not ſue venire 
* pet facias ; by which the defendant ſued it, and it was returned ſerved, 
13. cites and then the plaintiff prayed tales upon the venire facias of the defend- 
S. C. Brook ant, and had it by award in ſpight of the defendant; for it was 
4 tbe faid that it was * the common courſe in this place, viz. in B. R. 
tals was Br. Ven. Fac. pl. 18. cites 15 H. 7. 9. 


awarded 


upon the wenire facias, and before the babeas corpora and difraſi. Quod nota. 


5. As 


Par CW 


Trial. 

3. As to the time of granting a tales, 4 things are to be con- 
ſidered. 1t, It is to be hn default of ſo many of the principal 

nnel, that there cannot be a full inqueſt. 2dly, That the prin- 
cipal pannel be ſtanding at the time, for tales is a word ſimilitu- 
dinary ; 4':4, therefore, if the array be quaſhed, or all the polls 
challenge and drawn out, no tales ſhall be awarded, becauſe 
now there are no quales; but a new ven. fac. ſhall be awarded. 
But if at the time of granting the tales the principal pannel is 
ſtanding, and afterwards is quaſbed, yet the tales ſhall ſtand ; for 
if there were quales at the time, it is ſufficient, as appears in 
34 H. 6. tit. Inqueit, 30. 3dly, He that is merely a defendant 
cannot pray a tales till the plaintiff has made default. Athly, In 
ſome caſes tales ſhall be granted after a full jury appears and is 
ſworn ; as if a jury is charged, and afterwards before verdict given 
in court, one dies, a tales thall be awarded, and not a new ven. 
fac. And ſo is 12 H. 4. 10. a. So if any jurors impannelled die 
before appearance, and this appears by the ſheriff's rerun, a tales 
may be awarded, if need be. 10 Rep. 104. b. in DEensawp's 
caſe, in a nota of the reporter. | 

6. If a juror be withdrawn after a trial is commenced whereon a 
tales de circumſtantibus was awarded, and afterwards a new habeas 
corpora is taten out with a tales, it ſhall appoint ſuch tales to be 
added ta the jurors returned on the firſt venire, and alſo to thoſe re- 
turned on the tales de circumſtantibus, becauſe the Court above will 
take judicial notice of what is done at nifi prius being entered on 


record. 2 Hawk. Pl. C. 409. cap. 41. ſ. 17. 


(P. e) Tales. What ſball be done of the Tales when the 

Venire Facas is challenged and guaſhed, and when 

the other Proceſs. When the Habeas Corpora is 
quaſhed. 


[1. JF the wenire facias be good, and the habeas corpora, and all Trials per 
the proceſs after not good, if the principal pannel be affirmed, Pais, 62 
yet the tales returned is void; for in effect it is only a venire fa- 69.) 
cias returned, and then no tales. 34 H. 6. 20. b. Adjudged.] 
2. It was agreed in C. B. and ſaid to be adjudged in B. R. that p., g. pl. Ar. 
where a ſheriff returns a pannel which remains for default of ju- Mich. 6E. G. 


rors, and the ſame ſheriff returns alſo a tales, and afterwards the eee 


principal pannel is quoſhed for cgſinage in the ſheriff; now by this Ronxtz- 
without other trial the tales ſhall be quaſhed, though the tales be rox, S. c. 


made by another ſheriff z becauſe this tales depends on the firſt M 


jury. Dal. 11. pl. 13. Paſch. 7 E. 6. Anon. ed by the 

DE 2 | | Court, but 
at laſt at the peril of the plaintiff, as well the tales as the principal pannel was quaſhed. But ibid. 
pl. 42. cites RavrorD's caſe in appeal of murder, where the principal panne| was quaſhed for favour 
of the ſheriff, and yet the tales Rood and diſtringas awarded againſt them, and a precept to add 10 
tales de novo to the other 10 tales. 

The quaſhing the array of the principal pannel doth not quaſh that of the tales, but the inqueſt 
ſhall be taken on thoſe t eturned on the tales, if there be enow, and if not, others ſhall be added to 
them by a new tales. Vet it ſeems agreed, that if all the perjons returned on a babeas corpora be cbal- 
lengcd and drawn, there ſhall nor be a tales awarded, but a new venire facias ; for the word tales 


plainly 


2 1 5 8 


Nr 
N 


. 
2 


* HENCE Las tes, 
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plainly refers to fome others, to whom the perſons returned are to be like. Alſo it ſeems agreed, 
that if the firſt bateas cirpora be fuaſbed, the habeas corpora with a tales cannot but be quaſhed with 
' It, and the party muſt go on in the lame manner as if the venire had been only returned and no- 
thing done upon it; for where a proceſs is quaſhed, all that follows it and depends upon it ſeems of 
courſe to fall with it. 2 Hark. Pl. C. 409. cap. 41. 14. 


Fol. 672. 


8 
See (O. e) 


Pl. 2. 

Trials per 
Pais, 54+ 
(62x.) 62. 


(59. 


(P. e. 2) Tales with Proviſe. 


Dr. D 15 El. 318. 10. If the defendant has a habeas corpora 
juratorum with proviſo, yet the tales ought not to be 
granted with proviſo at the requeſt of the defendant before a de- 
fault in this requeſt of the tales appears in the demandant. By the 
opinion of the clerks. ] | 
2. In fecond deliverance, they were at iſſue, and of the venire 
facias the jury made default, and the avowant prayed 10 tales with 
proviſe, an becauſe the defendant after avowry made is become 


actor as well as defendant, therefore he had his petition and 


decem tales without proviſo ; quod nota bene inde. Br. Octo 


Tales, pl. 17. cites 21 H. 6. 22. 


A tales with proviſo was denied becauſe there was no default 
in the plaintiff ; for he was ready to fue with effect; quod nota. 
Br. Octo Tales, pl. 8. cites 14 H. 7. 7. 

4. In ejeAment the parties were at iſſue; only 5 jurors ap- 
peared, whereupon the defendant fbewwed to the Court, that H. 
the lefſor, by his friends, &c. had laboured the jury not to appear; 
and that for the further vexation of the defendant, who had 4 
verdicts in affirmance of his title, H. to procure the jury not to 
appcar, had falſely ſurmiſed to them that he and the defendant were 


in courſe of an agreement. And all this was depoſed in court, upon 


the oath of the defendant himſelf, and of one of the jurors; 
upon which the Court granted to the defendant a decem tales 
with proviſo, for his own expedition. 1 Le. 72. pl. 46. Mich. 
29 & 30. Eliz. Heydon's caie. 


(P. e. 3) Tales. Challenge to the Tales, and Excep- 


tions to the Return, c. 


1* 18 guare impedit by the carl of A. againſt the biſhop of C. they 
were at Yue, and the defendant challenged the array of the 
es tales after the challenge of the polls of the principal pannel, becauſe 
at the ventre facias he returned mandavi ballivo epiſcopt de C. and now 
he has returned that he himſelf returned the octo tales. And becauſe 
upon the venire facias ſome were returned becauſe they were t:nants of 
the biſbop, and ſome becauſe they were tenants of the earl, therefore 
upon this cauſe returned, and becauſe there were none within the 
franchiſe but thoſe who were tenants 4 the one or the ather ; therefare 
this challenge vas diſal/owed. Br. enge, pl. 52. cites 38E. 3. 


25. 


Trial. 


2. 'The ſheriff had returned a pannel, and afier a decem tales, the 
defendant challenged the array inaſmuch as it was made by B. under- 
meriff, at the denomination of the plaintiff. And per Port. by this 
the array of the tales is affirmed ; for this ſhall be intended the 
principal pannel, and not both pannels; and therefore he ought 
to have ſaid that he challenged the arrays; but Newton contra, 
therefore quære. Br. Challenge, pl. 63. cites 21 H. 6. 22. 

3. The array of the tales in attaint was challenged becauſe it 
was favourably made at the denomination of one of the petit jury, 
and a good challenge, and the friors of the principal pannel tried 
the array of the tales and the polls ; for they were ſworn upon the 
principal before, and therefore if there are ſeveral tales it ſhall 
not have other triors; quod nota. Br. Challenge, pl. 71. cites 


14 H. 7. | 
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Br. Octo 
ales, pl. 7. 
cites 14 H. 
7. 1. | But 
it ſhould be 
— 5+ 2s 
a. b. pl 6. 
S, . — 
It ſeem? 
by the ta. 


tute that none of the parties can challenge the array of the tales, but only to the poll. Trials per Hals, 


64. (71s) 


4. By 35 H. 8. cap. 6. the parties may have their challenges to 
the tales in the ſame manner as if they had been impannelled on the ve- 
nire facias. Rs | 

5. Judgment in dower was given in Wales, and error brought 
in B. R. The error aſſigned was, that a tales was awarded upon 
the diſtringas where none of the principal pannel appeared, notwith- 
ſtanding which the judgment was aſfirmed by all the juſtices upon 
conference with the clerks. Mo. 528. pl. 698. Trin. 38 Eliz, 
Broughton v. Randall. 


appeared ; but upon a habeas corpora- with a decem tales a trial was had with part of 


Cro. E. co2. 
pl. 24. Mich. 
37 & 38 
Eliz. B. R. 
S. C. that 
at the return 
of the ven. 
fac. none of 
the jurors 
the principal 


pannel, and part of the tales. The error aſſigned was, becauſe a habe1s corpora with a decem tales was 
awarded where none of the principal pannel appeared. Burt all the juſtices he'd that if upon a habeas 
corpora and diſtringas none of the jury appear, ye! a decem tales ſpall be azo ed, but not upon the wen. fac. 
and that this is the “ difference, and theretore as this caſe is, it is erroneous. And afterwards it was 


reverſed. 
The ſame difference is taken in Mo. 528. 


See (M. e) pl. 11. 


6. It was moved in arreſt of judgment that the fheriff”s name 
was not endorſed upon the return of the tales; fed non allocatur, 
becauſe this is not like a return of the ven. fac. for the ſtatute 
which gives the tales does not provide for ſuch return, but only 
that the tales returned ſhall be added to the former, which is done 
in the face of the Court; and ſo there can be no doubt but that 
the ſheriff made the return. Moor, 846. pl. 1144. Mich. 13 Jac. 
Roe v. Wood. | 

7. There were only 23 returned on the ven. fac. and the habeas cor- 


fora awas againſt thoſe 23, and one L. was added; and the faid J.. 
and 11 of the principal pannel were ſworn, and found for the 


plaintiff, and he had judgment; but the judgment was reverſe ; 
for the whole Court held it ill, and not aided by any ſtatute, be- 
cauſe one was ſworn who was not returned by the ſheriff. 


Jo. 302. pl. 6. Mich. 8 Car. B. R. Fines v. North. 


8. In an action of treſpaſs for taking away the plaintiff's money 
one of the tales was challenged, becauſe he was a common fg terer 
FI 


- 


Noy, 64. 3. 98 but 8. P. does not APPCAr. oo 


Cro. E. 278. 
pl. 18. Fines 
v. Norton, 
S. C. accord 
ingly. 


E Fe 8 * +47 6 . 
SSA To RET 


TI. 


nnn. 
WWWWWWWWWWWWWWWWG ENS OEM 


9 — — 3 ———— Dr 
—— — —ů— V—— pw un word efo oe war are 
= - —— 


2 


4 DA eh. 
2 8 


r 


* A4 
2228 — att 


S RAE 7 + Sa a 
_ G r 4 WI OS 2 r 
" N 6 4 N 


. uy 


> 
3 0 


— — 


L320 J 


Trial. 


of thieves, and dwelt in a ſuſpicious place, and of ill fame ; and held 


a good challenge. Trials per Pais, 64. (72.) 

9. A challenge may be taken 0 thoſe of the tales de circumſtanti- 
bys. Trials per Pais, 148. (177.) 

10. By 7 & 8 V. & M. cap. 32. . 3. tales men are to be taken 


owt of other juries returned, and either of the parties ſhall have his 


challenge. 


(P. e. 4) Proceſs ſerved. By whom. 


1. V HERE the ſheriff returns diſtreſt with tales, the bai- 
hf of the franchiſe ſhall not ſerve the tales, 
though the jury of the firſt pannel dwell in the guildable, 
and thoſe of the tales in the franchiſe. - Br. Proceſs, pl. 162. 
cites 2 H. 4. 1. | 
2. Error being aſhgned, viz. that the tales de circumſtantibus 
was returned 5y the plaintiff, who brought the action by the name of 
Feri of the fame county; and "6d, judgment was reverſed. 
Cro. E. 654. Hill. 41 Eliz. B. R. in Cam. Scacc. Stanton v. 


Suliard. 
(P. e. 5) What Perſons may be impannelled upon 
Tales, 


I. 1 error upon a judgment, upon the ſtatute of hue and cry, 
it was aſſigned that at the niſi privs 5, only appeared of the 


pannel, by which 7 de circumſtantibus were ſevorn, and after #400 of 


the panuel were drawn by conſent, and at the return all this awas cer- 
tified ; and one Towes, who was one of the de circumſtautibus ſavorn 
at the nil prius, was ſworn in C. B. where by the ſtatute he is to 
be oppoſed for trial before juſtices of niſi prius, & non allocatur ; 
for the ſtatute does not fay that he cannot be ſworn here, and 
common r2aſon is againſt it; for he ought to be added by the 
words of the ſtatute to the firſt pannel. And Haughton J. ſaid, 
that by conſent thoſe of the circumſtantibus cannot be drawn at 
the niſi prius, but only thoſe of the principal pannel ; and judg- 
ment was afhrmed, if no other cauſe be ſhewn. 2 Roll. 
Rep. 394. Mich, 21 Jac. B. R. The Inhabitants of Chelmsford 
v. Harvey. | | 
2. The ſheriffs upon the tales de circumſtantibus may impannel 
2 prieft or deacen, if he hath ſufficient freehold of lay-fee; but not an 
infant, nor one of the age of 80 years. Trials per Pais, 64. (71.) 
3. He may impannel coroners, capital miniſters of any corporation, 
forrefters, men blind, mute, (if ny have their underſtanding, but 
not deaf men, ) excommunicated perſons, but not out/awved or attaint, 
not aliens, nor clerks attainted, nor perſons attainted of falſe 
verdifs. Trials per Pais, 64. (71.) * 
4. The coroners may put the /beriF on the tales. Trials per 
Pais, 64. (71. ) - - 


Trial, 321 


(Q. e) Proceſs upon Iſſues. Tales. How many Ses (M. e). 
Furors ſhall be returned upon the Tales. 


LI. RE GULARLY there ſhall ot be /o many in the tales as —_— oo 
were in the principal pannel. * 37 H.-* 1] 1 

8. C. 

Br. Octo Tales, pl. 15. cites 47 Aſſ. 10. Ibid. pl. 8. cites 14 H. 7. 7. 8. P. 


unleſs it be in caſe of appeal. 10 Rep. 104. b. in DzxNBawd's caſe, in a nota of the re- 


rter. | 
a” capital caſes a tales may be granted for a larger number than the firſt proceſs, as for 60 or 40, or any 


other even number that the Court thinks proper, in order to prevent the delay which may be occaſioned 
by the defendanr's peremptory challenges. And, in this reſpect, the law, with regard to a tales in ca- 
pital caſes, is different from what it is in any other caſe, it being an allowed rule, that in all other caſes 
the tales muſt be for a leſs number than the firſt proceſs. 2 Hawk, Pl. C. 408. Cap. 41. f. 12. 
S. P. 2 H. Hiſt. Pl. C. 266. 


[ 2. In an attaint there ſhall not be a 40 tales, 37 H. 6. 12.] 22 
11. cite; 8. _ 


[3- [So] in an attaint there ſhall not be a 24 tales, becauſe it S. P. and 


is as many as are in the principal. 37 H. 6. 12.] | — > 


the venire facias is of 12, there the tales muſt be under 12. 10 Rep. 104. b. in Denbawd's caſe, in 
a nota of the reporter. | 


[4. But there may be a 20 tales in an attaint ; for this is under Br. Octo 
a 2 3 A £ 8 * Tales pl. 11. 
the number of the principal pannel. 37 H. 6. 12.] n + an 
It is not in experience, that a man can have 12 tales, unleſs in attaint. Br. Octo Tales, pl. 2 5. cites 
47 Aſſ. 10. | I | 


5. Part of the jury was returned by bailiff of the franchiſe, and 
part by the ſheriff, becauſe part was in the guildable, and part in the 
franchiſe ; and of the franchiſe 6 were ſworn, and of the guild- 
able but 4, and the reſt were challenged, and the plaintiff durſt 
not take the reſt of the franchiſe, viz. 8 of the franchiſe, and 4 of 
the guildable; but prayed tales, and had it, viz. 6 tales of the one, 
and 6 tales of the other; and ſo it ſeems that in this caſe, and 
where the jury is de medietate linguz, where an alien is party, 
the plaintiff is not bound to take jury but by 6 of the one and 6 
of the other. Br. Challenge, pl. 56. cites 7 H. 6. 40. 

6. It ſeems that the tales Hh always be an even number, 10 Rep, 
and not an odd one, as 7, 9, &c. Br. Octo Tales, pl. 11, 103. a. cites 
cites 37 H. 6. 12. 4 | * * 
now upon the act of 35 H. 8. a tales de circumſtantibus may be granted as well of an certain as of 
2 m- number, and this by force of the words of the ſaid act, viz. fo many, &c. as ſhall make up 
? St (except in appeal) the tales might be of an dd number, as quinque tales, or novem 
tales; but now ſince the ſtatute of 34 H. 8. the tales may be even or odd, as pleaſeth the party; per 

Cur. Godb. 204+ pl. 291. Mich. 11 Jac. C. B. in caſe of Norton v. Lyſter. 


7. A man was arraigned of felony, and of making of money, Br. Otto 
and pleaded not guilty, and challenged 31 jurors peremptorily, by Tales, pl. 6. 


which the inqueſt remained for default of jurors, and 40 tals Was 
: awar ded, 


cites $. C. 
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awarded, returnable 2 days after, quod nota, Br. Challenge, 
pl. 70. cites 15 E. 4. 32. 

To appeal 8. In appeal for ftealing 8 pigs, and ſo of murder, the defend- 

3 = ant pleaded not guilty; and at the venire facias returned, he chal- 

challenged, lenged 20 perſons, by which the inqueſt remained for default, by 

fo that the which diſireſs was awarded, and 24 tales; quod nota; & non ex- 

ue by Cipitur- The reaſon ſeems inaſmuch as in appeal the king has in- 

which the rere. Br. Octo Tales, pl. 19. cites 16 E. 4. 5. 

a 1 go tales, and had it, becauſe in appeal of murder, rape, or ſelony, wwhere life is in Jeopardy, 


there he ball bave as many in the tales as be will, by reaſon that the defendant may challenge 


peremptorily 35 jurors. Hut in all other actions berewween party and party, he ſhall not have 
tales. But upon the firſt number, viz. where 12 are returned, then under 12, as 10 tales, 
$ tales, 8 tales, 4 tales, &c. Br. Octo Tales, pl. 8. cites 14 H. 7. 7. 2 H. Hiſt. Pl. C. 266. 
cites S. C. | 

A man ball net have 12 tales, unleſs in appeal, which is there in favorem wite; per Juſtices of B. R. 
Br. Octo Tales, pl. 16. cites 18 E. 4. 6. — The appellant may have a decem tales, or a viginti, or 
a guadraginta tales. 1 Bulſt. 121. Paſch. 9 Jac. Vicaridge v. Gelſe. 

The reaſon why more may be granted in appeal of the part of the plaintiff, is, becauſe 
the defendant . may challenge peremptorily; and if default be in the plaintiff, then the de- 
fendant may pray a tales; and the reaſon is in favorem vitæ, and that he may expedite 
and free himſelf of vexation, and queſticn of his life, for fear leſt his witneſſes may die; 
and with this accords 14 H. 7. 7. a. 37 H. 6. 12. 2. 18 E. 4.5. b. (6.b) 16 E. 4. 6. b. and fo it 
feems that the 48 E. 3. 1. is miſprinted. 10 Rep. 10... b. 105. a. in Denbawd's caſe, in a nota of 


the reporter. 
*{ 322 J 


9. In artaint the jury remained for default, &c. and the plain- 
tiff prayed octo tales, and had it, quod nota. Br. Octo Tales, 
pl. 7. cites 14 f. 7. 1. : 

10. The ſheriff may return 24, 40, or any number upon the 
tales de circumſtantibus. Trials per Pais, 63. 


(Q. e. 2) How the Tales are to be returned with 
the principal Jurors. 


1. FJECT MENT upon demiſe at T. in Devonſhire, of lands 
in W. in the ſame county; the venire facias was from 
T. and at the cauſe's being carried down, and a view granted, 
there being a jury, and a decem tales, at the trial a pannel was 
returned promiſcuouſly of the jury, and decem tales ; and now for 
this irregularity a new trial was granted, 6 Mod. 265. Mich. 
3 Ann. B. R. Gree v. Sharp. 3 
2. Holt Ch. J. ſaid there is a difference between the practice of 
C. B. and B. R. in caſe of views granted. If upon a full jury in 
C. B. the view be granted, and a juror withdrawn, an entry is 
made of this, and proceſs continued againſt the jury, and a decem 
tales awarded on the roll; and there may be a command of a 
tales de circumſtantibus beſides. But in B. R. if a full jury ap- 


pear, and a view is granted, and a juror be withdrawn, they take 


no notice of it by entry, but only grant a new diſtringas againſt 
the ſame jury, except the juror withdrawn ; but if there be a de- 
cem tales awarded here, and a jury appears, and a view 1s granted, 


there they muſt take notice of it by-entry, and continue proceſs 
"s | againſt 


Mitte. eo 


according to 35 H. 8. cap. 6. D. 338 
Eliz. Anon. and cites S. P. Mich. 7 & 8 Eliz. Lady Maltravers v. . 5 
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againſt the jury and decem tales; otherwiſe the decem tales would 
be diſcharged, and the diſtringas of the decem tales muſt be the 
ſame decem tales returned upon the firſt writ; and to mix the per- 
fons returned on the principal pannel, and the decem tales in the pannel 
that tries the cauſe after the view, is irregular; therefore the ver- 
dict was ſet aſide, 6 Mod. 265. Gree v. Sharp, 


(R. e) Tales. What Tales ſhall be granted. [223 1 


„ 72 the common lau before the ſtatute by cuſſom of a court a Trials per 


tales de circumſtantibus might be granted; for it was a Pais, 62. (o.) 


good cuſtom. Dubitatur. P. 16 Ja. B. R. between GooDTERE >: pag 
AND ELWIN.] 3 
S. C. ſays, 


It is not a good cuſtom in an inferior court, which is not within 32 [35] H. 8. [eap. 6.] to grant a 


tales de circumſtantibus, becauſe this was againſt the law. Dubitatur, 
An afiom was brought on a policy of inſurance in the mayor's ceurt of Priſtal. The 


plaintiff had a verdi and judgment. On error brought it was infifted, that a jary being returncd 


and ſome nat appearing, ideo ſecundum conſuetudinem curiæ prædict. a jury is made out de circumſtuntilas 
fro undum flatitum in tali caſu provis', whereas the ſtatute 35 H. 8. c. 6. extends only to 
trials by niſi prius; and therefore a tales is not grantable at a trial at bar. Nor can this be 
made good. by the cuſtom; for the ſtatute is relied on; and beſides, the Court is ſet out 
to be held by patent, which deſiroys the cuſtom. But it was anſwered, that the cuſtom is made 
the warrant for awarding the tales, and then the ſecundum formam flatuti is ſurpluſage. Now 
the court is from time immemorial, and then the patent is a confirmation of the juriſdiction and 
of its cuſtoms. And ſo held the Court. Gibb. 274. pl. 18. Paſch. 4 Geo. 2. B. R. Ball v. 
Knight. | 
2. 23 H. 8. cap. 3. /. 7. enacts, That for want of /ufficient jurors 
in one county a tales ſhall be awarded into another county, at the diſcre- 
tion of the juſtices. 
3. At the niſi prius 12 jurors appeared, but no hundredor ; and up- 8. C. cited 
on challenge all the 12 were found præter hundredum ; whereup- tORep. 203. 
3 : n b. thut ail he 
on the plaintiff prayed a tales de circumſtantibus of hundredors ; and hundr- dor 
4 hundred:rs were returned and joined with the firſt 8 of the principal were _— 
turned upon 


pannel ; and it paſſed for the plaintiff. . fer if it be a lawful trial he es 
0. pl. 42. Mich. 16 & 17 Mo. 528. pl. 


Powell. 33 
TON v. 

RANDALL, has a nota at the end of the caſe, that judgment was affirmed by all the juſtices upon 

conference with the clecks, though no hundredor appeared. But it ſeems that tales may be cf 


hundredors. 
But Mich. 43 & 44 Eliz. in treſpaſs 15 jurors appeared, and all were challenged propter hundredum ; 


a tales de circumflantibus was awarded, and upon it 4 bundredors were ſeworn, and then > of the prin. 
cipal pannel; and found for the plaintiff, And it was now moved in ar reſt of judgment, that by the 
ſtatute 27 Eliz. there needs only two hundredors; and fo the trial ill, there being ſufficient of the 
principal pannel, and for this cauſe reſolved to be an ill trial; and a ven. fac, de novo was awa.d:2. 


Cro. E. 849, 8 50. pl. 4. B. R. Hutton v. Hun. 


4. The tales ought to be of the ſame quality as the principals are; Sex Cro. E. 


305. pl. 3. 


and therefore if the firſt are per medietatem linguæ of Engliſh and ch. 35 


aliens, the tales ought to be the ſame. 10 Rep. 105. a. in DEN- & 36 Eliz 
B. R. Dr. 


Bawp's caſe, in a nota by the reporter. 8 
| : far v. 
Curſing. ·— Poph. 35. 8. C. 10 Rep. 105. 2. S. C. cited in Denbawd's cale. 
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5. Ss if the principal come out of a franchiſe 5 and what- 
ever is required by law m the principals, is required - in 
the tales. Ibid. And cites 3 E. 4. 11. 7 H. 6. 40. a 
30 Aſſ. 42. | 


6. In an appeal, if the venire facins be joint, the tales muſt be 


joint. 2 H. Hitt. Pl. C. 254. cites 27 H. 6. 5, 6. 

7. It ſeems that in the cafe of an indictmem, though it be at 
the king's ſuit, if ance à venire facias i ſites joint, there cannot iſſue a 
ſeveral venire facias, nor a ſeueral tales, which in many caſes may 
much delay, if not fruſtrate the trial. But before juſtices of gaot 
delivery, where there is no precept, but only an award, though at 

{ 324 ] firſt the award be joint, and the pannel accordingly returned by the 
ſheriff, and the priſoners challenge peremptorily ſeverally, where- 
by there are not enough left upon the pannel to try them, and a 
tales is awarded returnable the next day, yet the Court may ſever the 

| firſt award, and alſo the Zales. And cites Plow. Com. 100. a. b. 
SALISBURY'S caſe adjudged. And Ld. Hale thinks this was in caſe 
of juſtices of gaol delivery, where there is neither writ nor precept 
but a command ore tenus; and when an award is made up, then 
an award- upon the roll, which the juſtices may model as they 
pleaſe at any time before the trial, and requires not ſuch ſtrict 
formality as a writ. 2 H. Hiſt. Pl. C. 264. cites 4 H. 5. In- 
queſt, 55. = 
8. At common lazv there uſed to be returned 24 upon the venire, and 
afterwards a habeas corpora with a decem taler; and if a full jury 
did not appear, or were challenged, then a difringas, with an acta 
tales, and ½ to the duo tales, it there were not a full jury. And 
this was the courſe until the ſtatute 35 H. 8. which gives the 
tales de circumſtantibus at the aſſiſes, &c. and by the ſtat. 
5 Ph. & M. cap. 7. where the king, queen, or informer, &c. are 
parties. Trials per Pais, 148. | 


(S. e) Tales. How many Jurors ſhall be re- 


turned upon the Tales. Tales after Tales. 


Ar firſt 10, [r. 17 a tales has been granted, and after another tales 


_— 8 is granted, there ought nat to be % many jurors in 
like. Ibid. the 2d tales as awere in the 1//, but fewer. Brook, Octo 


pl. 15. cites "Tales, 15.] 
47AR@10.— [2. As if a 12 tales has been granted, there ſhall not be 


Ibid. pl. 7. | 
8. F. cites granted afterwards a 12 tales again. 47 Af, 10. 


14 H. 7.1 [Z. [But] if a 12 tales be granted, there ſhall afterwards be 
eg #4 granted a 10 tales. 47 Afl. 10.] . 


Cites 1 

H. 3 10 Rep. 105. a. in Denbawd's caſe, in a nta of the reporter, that always 
in every new tales the number ſhall be diminiſhed ; and cites Br. Odo Tales, pl. 18. & 14 H. 7. 1. b. 
& 47 Aff 16. But that if the tales be awarded, and afterwards is quaſped ly challerge, he may have a 
new tales of the ſame number as before, and that with this accords 20 fl. 6. 4. a. Every ſubſe- 
guent tale, in capital as well as in all other caſes, muſt be for a leſs number thau the former, except the 
fermer wire quaſped ; in which caſe the next may be for the ſame number, 2 Hawk. Pl. C. 408. cap. 


41. 1. 13.—8. 2 2 H, Hit, Pl. C. 266, cites 20 H. 6. 40.4. 


4. After 


Trial. 


4. After thoſe of the ingqueſ} Was challenged, the array of the 
eo tales was challenged, and quaſhed, and writ ſent to the coro- 
ner for * 10 Zales, &c. Nota. 5 H. 5. 1. pl. 2. 
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The ſeve- 
ral editions 
of the V car- 
books are 
10 tales; 


but Brook, in abridgirg this caſe, tit. Procels, pl. 46. mentions only a 6 tales. 


If the tales do not amount to an inqueſt, a tales may be grant- 
ed to ſupply the former tales. 10 Rep. 105. a. Mich. 10 Jac. in 
DexnBawp's caſe, cites +36 H. 6. tit. Enq. 30. Font 


If a tales 
iſſue and 
they do not 
appear full, 
or be chals 


lenged off, ſo that thoſe: that appear upon the principal pannel and tales make not up a full jury, ano- 


ther tales may be granted. 2 H. Hitt. Pl. C. 266. cites 14 H. 7. 1 b. 


+ Fitzh. Enqueſt, pl. 30. cites Vaich. 34 H. 6. but no page, and - io this ſeems miſ printed. 


And, Staunf. Pl.. C. 155. b. cites P. 34 H. 6. | 


(r. e) Proceſs upon Iſſuer: Returns of Pro. 
cels. What ball be a good Return, 


[1. Fa venire facias be awarded to the coroners, and 2 coroners re- 

turn it, and 3 coroners return the diſtringas, whereas at the 
zime of return there were 4 coroners, it is not good; becauſe all the 
coroners ought to make the return, and to join in it, they being 
miniſters and not judges. Hobart's Reports, 97. between Laws 


AND WISEMAN agreed. } 


Ibid. 338. pl. 85. 8. C. 


1 
Fol. 673. 


Hob. 70. ↄl. 
83. but hei 
that it ;s 
made good 
by the ſta- 
tute of 
Jedfails. — 
Jenk. 294. 
pl. 44.— 


This ſhould have been taken by way of challenge at the tria, 


and therefore ſhail not now be aſſigned for error. But admitting it was error at comm. n law, 
vet now being after verdict it is aid d by the flatute which aids miſteturus and inſufficient returns, and 
this but a milreturnz ſo the judgment was affirmed in Cam. Scacc. per omnes præter Warburton, 


Cro. J. 383. pl. 12. Mich. 13 Jac. Cam. Scacc. Lambe v. Wiſeman. 
Pais, $1. (58.) 


[2. If one ſheriff of London makes a return without his compa- 


nion, it is not good. 4 Hobart's Reports, 97.] 


Tr1ai;' per 


Trials per 
als, 31. 
TIS 


t Hob. 70. pl. $3. that this is not holden by the ſtatute as being no return at all, or a return without 
the ſheriff's name ſubſcrioed; becauſe the Court knows that one ſheriff there is 2 perſons ; but it « y- 


peazs not to the Court that there are more coroners. 


| 3. In afjiſe, the ſheriff returned the pannel, and A. bailiff of the 


fee, came and ſhewed indenture whereby he returned certain names 


72 the ſheriff, and the ſheriff had returned other names in blemifhment of 


his bailiff, and prayed that the inquelt be not taken, & non alloca- 
tur. And ſo if bailiff of franchiſe was in ſuch caſe ; but he ſhall 
have action againſt the ſheriff. Br, Retorn de Briefs, pl. 73. cites 
30 All. 5. | 

4. In writ of right the ſheriff returned 2 knights and 2 ſerjeants 
becauſe there were no more in the ſame county who were not of 
affinity with the parties ; and an ill return, becauſe this ought to 
come in by challenge of the parties. Br, Retorn de Briefs, pl. 121. 


Cites 39 E. 3. 2. 


But return 
of 2 hnights 


ard 2 fer- 


reants, bee 
equje there 


are ns ere 


 Anights in 


the ſame county, is a good return, as it is ſaid there. Br. Retorn de Briefs, pl. 121. cies 


39 E. 3. 2. 
Aa? 


5. The 
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8. The N returned venire facias in an appeal, of the viſne of T. 
and after at the dijireſs a new /teriff came in, and aiftreſs with 
decem tales iſſued t9 him, and he returned the diftreſs ſerved and the 
decem tales, and that there was no fuch wiſne of T. in the ſame county 
And well per Cur. for he may return the diſtreſs ſerved, be there 
ſuch a vitne or not; for the names of the jury are in the 
writ. But to return decem tales of the viſne of T. where there 
is no ſuch viſne, this cannot be, and the return of the one ſheriff. 

Hall not conclude the other. Quod nota. Br Retorn de Briefs, pl. 5. 
cites 3 H. 6. 56. | | 

6. The ber F returned in iſſues at the diſtreſs 12d. where the 
ewrit is 13d. and becauſe he returned a leſs ſum in iſſues than the 
writ ie, therefore, per Forteſcue, in treſpaſs he was amerced, 
Quzre tamen; for, per Paſton, the party may take averment that 
the ſheriff might have returned greater iſſues, Br Retorn de 
Briefs, pl. 120. cites 19 H. 6. 8. | 

At in off ſe 7. Decem tales was awarded, and in the return there wanted 

- x7 manucaptores jurat”, and the verdict paſſed for the plaintiff, and 

ibidem am. verdict was given and writ of error thereof ſued, &c. And 

mon, and where the party ought * to have the jury here, there manucaptores 


N ought to be returned, per Littleton J. Br. Retorn de Briefs, pl. 


returned 5 3. Cites 9 E. 4. 13. 

manucagpt. 

ſummoniter, &c. Br. Retorn de Briefs, pl. 53. cites 9 E. 4. 13+ ; 
And þo in decem tali, the writ is appenat decem tales & illos habeas bie, but in the venire faciae 

the writ is habeas ibi nomina ſummon, &c. & adjornatur. Br. Retorn de Briefs, pl. 53. cites 


© E. 4- 11. 


* { 326 
326 8. Habeas corpora jurat. the ſheriff may return that every one of 


them are dead, and well; and if diſtreſt with decem tales iſſues, he 
may return that others of them are dead, and fo upon every writ, 
&c. Br. Retorn de Briefs, pl. 114. cites 20 E. 4. 11. 

9. Vemre facias, the ſheriff returned the names of 12 only upon the 
back of the writ, and not in a ſchedule as uſual, and he returned 
venire feci, and not executio iſtius brevis, And all the juſtices of 
both benches agreed that they would not change the ancient 
courſe for miſchief which might come, for if 12 only fball be 
returned, none ſhall have jury without a tales A5 any be challenged, 
by which they cauſed the ſheriff to amend the return in pain 
of amercement ; and yet the writ is venire facias 12 liberos, & 
legales homines, &c. Br. Retorn de Briefs, pl. 84. cites 2 H. 

8 | 


10. In Babeas corpora, the ſheriff ought 70 return attachment, and 
not quod Habet corpora eorum. Br. Retorn de Briefs, pl. 84. cites 
2 H. 7. 8. : 5 

11. In digreſt per emnes terras ſuat, ita quod habeas corpus ejus, 
the ſheriff ought to return ifſues & quod cepit terras, or quad nan 
cepit corpus, &c, Quod nota, Br. Retorn de Briefs, pl. 84. cites 
2 H. 7. 8. 

12. If the ſheriff returns iſſues upon 12 and not upon the reſt, 
and the jury be taken, this is not error; for the king has 


Trial. 


no loſs, and the taking of manucaptores is to the uſe of the 

king, per Huſſey Ch. J. But Brooke ſays, quære inde ; becauſe 

it ſeems to him that it is error if the return be not good, not- 

withſtanding the appearance. Br. Retoru de Briefs, pl. 86, cites 

3 H. 7.8. | | 
13. In treſpaſs, the iſſue 2was found for the plaintiff, and it was And per 


pleaded in arreſt of judgment, that upon the diſtreſs the ſheriff re- rar” ns 


turned manucapt. and not nomina plegior. manucapt. and the ſheriff ſheriff had 
was examined, who ſaid that his intent vas that the proceſs ſhould ve return d no 


well ſerved, by which by all the juſtices of both benches it was Bf —_ 
amended, and the plaintiff recovered. Br. Retorn de Briefs, pl. 86. the jury had 


cites 3 H. 7. 16. appear d 
3 7 they ſhould 
bave Leen ſworn ; for they had day by the roll, for no party is in damage. Br. Retorn de Briets, pl. 86. 
cites 3 H. 7. 16. 
So upon capias or diſtreſs againſt the party, per Huſſey quod Townſend c nceſſit, otherwiſe ie 
33 upon default, But Fairfax, Brian, and Swuhaid e contra, Br. Retora de Briefs, pl. 30. cites 
3 H. 7. 16. | 
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14. 3 Geo. 2. cap. 25. f. 8. enafts, That the writ of habeas 
corpora & diſtringas ſubſequent to the venire need not have in- 
. ferted in the bodies of ſuch writs the names of the perſons con- 
tained in ſuch pannel; but it ſball be ſufficient to inſert in 
Juch writs eorpora ſeparalium perſonarum in panelly huic brevt 
annexo nominatarum, or words of like import: and to annex to 
Such writs, pannels containing the names returned in the pannel to 
the venire. 
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. e. 2) Notice of Trial, and Counter mand. C 1 


1. JSSUE was joined in Trinity Term 1695, and notice then jea cauſe 
given for trial next aſjiſes, but no farther nor other pro- as lain at 

ecedings till Trinity vacation 1696, and then the — gave a Yee eee 4 

new notice of trial, viz. 14 days notice for next aſſiles, when Se — 


he accordingly tried the cauſe, and had a verdict; but becauſe re e ut 4 
there was no proceeding within a year after the firſt notice, it ** OO 5 
was ſet aſide. Sed nota, notice within the term had been a pro- a, ö 
ceeding within the year, and made notice for 14 days good notice excluding 
of trial. 2 Salk. 645. pl. 6. Mich. 8 Will. 3. B. R. Hatchell v. CO. : 
Griffiths. | | | 


ſue was 
joined, 2 U 
Salk. 650. pl. 28. Mich. 2 Ann. B. R. Aſhwin v. Corbill. S. P. 6 Mod, 18. Mich. 2 Ann. 
B. R. ſaid to be a rule of court, and ſeems to be 3. C. But notice of trial at any time within | 
the year, though afterwards countermanded, is a ſufiicient proceeding to bring the plaintiff out of i 
the rule. | 1 
Where proceedings had ftaid for 12 months a verdict was ſet afide, becauſe notice of trial was q 
not given before the efſvign. day of the term preceding the trial. See Barnes's Notes, 202. Paſch. 6 i! 
Geo. 2. C. B. Geale v. Chapman. — Rep. of Pract. in C. B. 65. S. C. but not 8. 959 = 
A rule was made, Paſch. 13 Geo. 2. ia C. B to explain the old rule for giving a term's notice, and [ 
ordered, that from and after the laſt day of that term in all caſes in which there have been no proceed- 
ings for 4 terms, exclufive of the term in which the laſt proceeding was had, the party who deſires to 
proceed again, ſhall give a term's notice to the other of ſuch proceeding ; that ſuch notice ſha'l be 
given before the effoign day of the 5th or other ſuoſ2queat term; that a judge s ſummons, if no or- 
ger be made thereupon, ſhall not be deemed a proceeding ; but that a notice of trial, though afterwards 
countermanded, ſhall be dc med a proceeding within the meaning of this rule» Rep. of Pratt. in C. B. 
Lait, 13 Geo. 2, 5 
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But where ie won joined more than a yay paſt, bu: the defendant had delayed the trial by bir privie 
F periament, the Court heid, that in uch cafe the plaintifF is not obliged to give a terin s no- 
te any more than where defendant Raid proceedings by an injunction out of Chancery; in wiich 
ca'e it had been adjudged that lle need not. Sid. 92. pl. 15. Mich. 14 Car. 2. B. R. Sir Hu. Povy's 
cal. \ : 


On motion 2. It was held by court and clerks, that the right and an- 

to fer aſide cient courſe was, that Hurteen days notice of trial was the old 

1 rule, where the alſiſes did nat happen within 14 days after term; 
1 , - . * 

for that the but that now they ule to give but 8 days notice, though the cauſe 

rx lay ever ſo remote, which the court ſaid was very miichievous, 

= Zed from and therefore it was ordered to obferve the old rule. 6 Mod. 18, 

ebe place Mich. 2 Annæ, B. R. Said to be a rule of court, 

evhere the 

tal ww, and yet that there wvas not 14 days notice given. The Ch. J. ſaid, that ſuch notice of trial 

i only requiſite to be given where the cat ſe is tried in London or Middleſex, and the defendant lives at 

40 miles diſtance from that place. And ſo tte motion was refuled. 2 Barnard. Rep. in B. R. 415. 

Paſch, 7. Geo, 2. Anon. 


3. A rule was made, that where a ne recipiatur is entered, the 
plaintiff muſt give alice the ſame fittings, aud before they art over, 
that he will proceed to trial the next fittings; and it was ſaid that 
it a cauſe be not entered 2 days before the ſittinge, the defendant 
may enter a ne recipiatur. 2 Salk. 653. pl. 33. Mich. 4 Ann. B. R. 
at the fittings, Highmore v. Walker. 

4. Four days is only allowed for corntermand of notice of trial, 
when the cauſe is in Middleſex, and 6 when it is in London. 
1 Barnard. Rep. in B. R. 221. Mich. 3 Geo. 2. Hilcock v. 

 Humphrys. | 

5. In Micbaelmas vacation the defendant received notice of trial 
for the firſt fittirg in Hill. term, 1} of Felruary ; but on that day 
received a countermand, with a coutinuance of the notice for the 2d 
fitting the 7th of Peoruary. On the 5th he received ancther coun- 
termand, ito a continuance for the laſt filling, an the 10th. On 

[ 328 3 the 915 he received a countermand for that likewife, with a continuance 
for the fitting afier term, and then the plaintiff brought on the cauſe, 
and the defendant made no defence. On motion the Court made 
a rule to ſhew caule why the verdict ſhould not be ſet aſide; and 
afterwards made it abſolute. 2 Barnard. Rep. in B. R. 125. Paſch. 
| 5 Geo. 2. Harris v. Myers. 
There a 6. An ect ment was to be tried at Warwick, and the afſiſe 
e ng day was the 19th of Auguſt laſt ; but the countermand was only 
and criſes given on the 16th. The court directed the maſter to allow the 
ear of it, defendant his coſis, for want of a ſufficient countermand. 2 
= your Barnard. Rep. in B, R. 213. Mich. 6 Geo. 2. Throgmorton v. 
given for the Norton. 


counter- | 
mand z but where the cauſe is laid in London, and ariſes in it, there need only be 2 days; 


per Cur, Said to be the ſtanding rule. 2 Barnard. Rep. in B. R. 21. Trin. 5 Geo. 2. Coſſet v 
Freemane | 


But whe 7. Notice of 8 days was given of a trial, It was moved 
* to ſet the verdict aſide, for that the defendant's _ 125 
of alo4e aut miles from the place where the afſſes were held; ſo that it was im- 
i= Ir:lard poſũble for him to have them there at the trial. However the 
git days © Bf: Pg Bros s Dy. War motion 


Trial. 
motion was refuſed. 2 Barnard. Rep. in B. R. 238. Paſch. 
6 Geo. 2. Anon. 


328 


notice of 
trial was held 
to be bad; 5 


and the verdict᷑ obtained by plaintiff without defence was ſet aide, Barnes's Notes in C. B. 210. Mich. 


8 Geo. 2. Gorman v. Boyle. 


8. Notice of trial for the laſt fitting within Eafter term was con- 
tinued till the fitting after that term, aud afterwards continued zill 
the firſt fitting within Trinity term. Defendant urged, that the 
notice could not be regularly continued a 2d time; and having 
made no defence, moved for a new trial, and obtained a rule 
nifi, Upon ſhewing cauſe, the Court was of opinion, that the 
plaintiff cannot continue his notice a 2d time; that is, he ſhall 
give ſhort notice but once; but this notice is objected to only 
becauſe it is a continuance, the full time being given by itz and 
had the wwerd { continue ) been out, defendant agrees the notice would 
be good ; fo that word ſpall not vitiate the notice, the full time being 
given, eſpecially as it is ſworn by plaintiff's attorney, that defend- 
ant's attorney requeſted him, after Eaſter term, to continue the 
notice till Trinity term. The rule was diſcharged. Barnes's 
Notes in C. B. 203. Trin. 6 & 7 Geo. 2. Boyes v. Twiſt and 
others. 

9. Proper notice of trial was given, JR” countermanded. A 24 
notice of trial was given ; but therein the name of the cauſe was 
omitted, The 2d notice was afterwards continued, and the name 
of the cauſe was inſerted in the continuance, and thereupon 
the cauſe was tried. The court was of opinion, that the 2d 
notice being bad, could not be helped by the continuance, 
and ſet aſide the verdict. Barnes's Notes in C. B. 211. Eaſt. 
8 Geo. 2. Jacob v. Marſh. 

10. Plaintiff's attorney gave notice as follows : 1 hereby coumter- 
mand my netice of trial given for the 24 fitting within this term, and 
continue the ſame till the 3d ſitting, &c. The defendant made no 
defence, and moved to ſet aſide the verdict. Per Cur. After a 
notice is countermanded it cannot be continued; the verdict muſt 
be ſet aſide. Barnes's Notes in C. B. 216, 217. Hill. 11 Geo. 2. 


Smith v. Hoff. 
11. If the action be laid in London or Middleſex, and the de efendant 


roſides within 20 miles of London, the notice to appear is to be avithin 


4 days ; and if the defendant reſides above 20 miles from London, 
the notice to appear is to be within 8 days. Rep. of Pract. in 


C. B. Hill, 11 Geo. 2. Reg. 3. 


Rep. of 
Pract. in 
| > B. 146. 
S. C. ac- 


cordinglys 
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329 Trial. 


(T. e. 3) Trial put off or flopt, In what 


Caſes. 


1. I an information for extortion an iſſue was joined; and 2 
day the jury were returned, the king ſent a writing under his 
fien-manual to the clerk of the crown, to enter a cafe of proſecution, 
And Palmer Att. General afhrmed, that the king might ftay 
proceedings; yet the Court proceeded to ſwear the jury, and ſaid 
they were not to delay for the great or little ſeal ; whereupon the 
attorney entered a nol: proſequi. 1 Vent. 33. Trin. 21 Car. 2. 
B. R. The King v. Benſon. | 
2. The day before a trial was to be at bar, the plaintiff moved 
to put it off, becauſe he wanted a witneſs to prove a deed. The 
Court denying the motion, zhe attorney the next day refuſed to bring 
in the ⁊urit, it being a contrivance to prevent a nonſuit. . Where- 
upon the Court ordered the roll to be brought in, that they might 
take notice there was ſuch a writ; and that being done, the at- 
terney wvas committed; as was formerly done by Hale Ch. Juſt. 
4 Mod. 367. Mich. 6 W. & M. B. R. Jones v. Larl of 
Bath. 
ue — 3. In an action by an adminiſtrator it was moved to put off the 
333 trial, till a ſuit pending in the ſpiritual court, concerning the right 
7. Proctor, of adminiſtration, was determined, which was ready for ſentence. 
i D. P.-—- But it was denied; for B. R. cannot take notice of ſuits in 
3 4 thoſe courts. 2 Salk. 646. pl. 10. Hill. 8 W. 3. B. R. Saliſbury 
iſſue was, v. Proctor. | 
Farricd or | P 
wet married; and the ſame thing was R A, and ready to be determined in the ſpiritual court, 
This was held no cauſc to put off the trial; fur the Court cannot take notice of that. 2 Salk. 649. 
PI- 22. Anon. | 


Reynolds J. 4. Affidavit for putting off trial was, that one of the defendant's 
w 4 4 witneſſes ⁊ꝛubas gone to New-York, and the other was lately become 
impoſitle a bankrupt, and abſconded. It was objected, that the defendant 
to ſwezr, ought to have ſworn when he believed bis firſt witneſs would be back, 
when he be- and that bis 2d would oppear ; for at this rate a trial might be put 


lerer dn off for ever. But the Ch. Juſtice ſaid, as this was the firſt time 


witneſs wi 
be backs; as the defendant had moved to put it off, he did not fee but ſuch an 
r * athdavit would do. But for ſome other defect in the affidavit 
Aber day, the Court did not grant the motion in this caſe. 1 Barnard, 


when 2 — Rep. in B. . 39 Hill. 1 Geo. 2. Anon. 
was put © : | 
ee we of one of the defendant's wirngſſs being gene 20ith Sir Charles Woper's feet; in which = 
caſe, he ſaid, it was impoſſible to ſevear when a man belicyes be would be back, unleſs you could know 
what the orders from the government were. Ibid. | | 


5. It was moved that the plaintiff might net go on to trial without 


firſt paying the cefts of a ee notice. The Court ſeemed to think 
that the defendant ought to have applied by way of attachment for 


the plaintiff's not paying coſts, But it appeared the plaintiff was 
| EY already 


Trial. 


ꝛlready in cuſtody, ſo that the attachment would be but of little 
ſervice, the Court made a rule to ſhew cauſe, and afterwards made 
it abſolute. 1 Barnard, Rep, in B. R. 44. Paſch. 1 Geo. 2. Smith 
v. Lidcote. 

6. A motion was made in Eaſter term to put off a trial to Mich. 
term; but denied as a thing never done; for with the fame 
reaſon it may be put off for 10 terms, and at that rate the plaintiff 
might be delayed for ever : but on ſhewing a precedent in a 
cauſe between DicuTox axpD ELL1s, Mich. 12 Geo, 1. where a 
trial was reſpited from Michaelmas to Eaſter term, and upon ur- 
ging the neceſſity of the caſe, the Court granted a rule to ſhew cauſe 
and afterwards the trial was reſpited * accordingly, * but at the 
peril of paying cle, if the defendant then defired further 
time, Rep. of Pract. in C. B. 45. Trin. 2 Geo. 2. Williams v. 
French. 


of Prack. in C. B. 119, Trin. $ & 9 Ceo, 2. Stratford v. Marſhall. 
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Alke mo. 
tion was 
made, and 
granted ace 
cordingly 
upon thewe 
ing cauſe, 
though it 
was declared 
the common 
practice was 
only to put 
off trials 
from one 
de m co 28 
other. Rep. 


This was granted upon 


gu is that a materiil wwitnejs for the defendant was gore to ſca, and Was nut expected beme till Auguſt 


next. Barnes's Notes in C. EB. 319. Faich. 8 Geo. 2. S. C. 


7. On motion to put off a trial, becauſe a material vit- 
neſs to @ died ⁊bas beyond fea, it was objected that this might 
be proved by parity of hands. But the Ch. Juſtice denied 
it, becauſe the delivery of a deed muſt be proved. To 
which it was ſaid, that it was only an ordinary writing. But 
the Court ſai it was all the fame; and the motion was granted. 
1 Barnard. Rep. in B. R. 346. Trin. 3 Geo. 2. Smith v. Cap- 
tan | 

8. Aſhdavit to put off trial was, that ne of the defendant's 
material witneſſes was taken dangerouſly ill this morning ; fo that he 
could not atterd at the trial. He had an ofrdavit likewiſe, that 
notice of this motion was left at the attorney's chambers. But the 
Court ſaid, as it does nat appear that any body was in the chambers, 
that notice was not ſuſficient. Accordingly the motion was diſ- 
allowed, Ch. J. abſent. 2 Barnard. Rep. in B. R. 58. Mich. 
5 Geo. 2. Anon. | 

9. Affidavit for putting off trial for the abſence of a witneſs, 
was only that the witneſs awauld not be back till Auguſt, but not 
when he would be back certainly; and ſo a rule made was diſ- 
charged. But upon producing another afhdavit, that it was 
verily believed the witnss would be back in September, the Court 
held this affidavit to be ſufficient, and made a rule for. ſhewing 
cauſe why the trial ſhould not be put off, on payment of coſts. 
They ſaid that theſe rules are always drawn up on payment of 
coits, whether there be any coſts that the other fide are at, or 
not. 2 Barnard. Rep. in B. R. 294. Trin. 6 Geo. 2. Elliot v. 


Criſp. 


*[ 339] 


The affida. 
vit mention- 
ed, that be- 
fore notice 
oftrialgiven, 
the witneſs 
ent over 19 
Rean in 
N:rmardye 
But the 
plaintiff 's 
counſel ob- 
ſerved, that 
Roan was 
net much 


farther e 
2 


than York , and therefore the plaintiff might have had him over by the time of the trial, if he 
thought proper. Judge Probyn ſaid the plaintiff could have mo proceſs to bring bim Eitber ; accordingly 
the rule was made abſolute. 2 Barnard, Rep. in B. R. 30g. S. C. | | 
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330 | Trial. 
10. A motion to put off a trial was upon affidavit of /everal 


witneſſes being wanting, who were ſworn to be material witneſſes, 

as he believes. The motion was denied, becauſe it is not ſworn 
poſitively that they are material, which is always required; 
for that the Court will not delay the plaintiff without maniſeſt 
cauſe. Rep. of Pract. in C. B. 81. Mich. 6 Geo. 2. Welberry 
v. Liſter. | 


— 2 11. Rule was made for plaintiff to ſhew cauſe why a trial ſhould 


dvi, not be put off upon the davit of defendant's wife, that defendant 
Warte bis aba gone o ſea; and A. B. a material witneſs, as ſbe believed, with 


— him. Court, upon ſhewing cauſe, diſcharged the rule, the aſſi- 


material davit not being ſuſſicient. Barnes's Notes in C. B. 314. Eaſt. 
witneſs ſor 

de dend. 7 Geo. 2. Gray v. Hallion. 

ant. And thereupon it was moved to put off the trial; but the Court refuſed to make any rule upon 
this affidavit, becauſe nne but tte party bin ſelf can ſabcar to any perſon's being a material wwitneſss 
Barnes's Notes in C. B. 313. Mich. 7 Geo. 2. Carter » Uppington. 

So on a motion to put off a trial, upon the defendant's aftorney's affidavits, that T. Af. 
n a material witneſs, and was beyond York; and that be cou/d mit bade bim in London time 
eneugh to give bis evidence upon the trial. The Court faid the ſettled rule is, that the de- 
fendant muſt make affidavit himſelf, without which the trial is never put off; therefore 
the motion was denied. Rep. of Pract. in C. B. 95. Hm. 7 Geo. 2. Price and another v. 
Warren. | | 


*[ 331], 
Barnes's 12. On a motion to put off a trial, it was declared by the 


8.37.80 Court, that all mztions fer reſpiting trials ſhould be made 2 days at 


The defend leaſt before the day of trial ; and in the preſent caſe, the motion 
axe tad being made but one day before the trial, it was denied. 
22 2 Rep. of Pract. in C. B. 98, 99. Eaſt. 7 Geo. 2. Roberts v. 


det, ans Downes. 

the witne/s | 

vors to be abſent was material as to that matter erly. The Court were of opinion, that that being a 
collateral defence, and as no trial had been hitherto put off upon that account, the rule mult be diſcharged. 
och a motion was denied, becauſc by the courſe of the Court theſe motions mult be made at :eaſt 


2 days before the day of trial, and becauſe it appeared by the affidavit whereon the motion was grounded | 


that ebe Twitneſs wvent out of toon after notice of trial given fo that had the motion been made in proper 
wc 8 could not have been granted, Barnes's Notes in C. B. 322. Trin. 10 Geo. 2. Bourne v. 
S. P. Barnes's Notes in C. B. 315. Trin. 7 & 3 Geo. 2. Roberts v. Ld. Hillſborough S. P. 
Rep. of Pract. in C. B. 105. Trin. 7 & 8 Geo. 2. Agar v. Hill. S. P. Barnes's Notes in 
C. B. 325. Trin. 11 & 12 Ges. 2. Sellon v. Chamberlayne. Rep. of Pract. in C. B. 150. S. C. 
by name of Selen v. Chamberlain. Batnes's Notes in C. B. 325, 326. Hill. 12 Geo. 2. Mar- 
Undale v. Shipman. | 8 


b 


(T. e. 4) Trial put off or ſtopt. In what Caſes, 
though the Fury are ready. 


Br. Venire 1. TIN treſpaſs after iſſue, the defendant has aid and venire facias 
— hank againſt the jurors, and proceſs to warn the prayee, if ar 
"the day the ſheriff returns the jury, and returns the prayee nihil, the 
inqueſt ſhall not ſtay ti!l other proceſs againſt the prayee, but 

ſhall be taken immediately; and ſo it was. Br. Enqueſt, pl. 13 


cites 7 H. 4. 31, 32. 
| h 2. Engugſt 


Trial. 331 


2. Enqueſt was ſworn between the king and a felon upon am indict- 
ment, and becauſe the roll theregf was not ready in court, they were 
ſuffered to go at large; and the next day, when the record came, 
they were | vhs again, as if they had not appeared before. 


Pr. Jurors, pl. 6. cites 7 H. 4. 39. 

3. Where the jury appear full, the parties by afſent cannot have 
day given over to the jury; but may have them demanded again and 
cauſe one to make default, and then day thall be given over. Nota. 


Br. Jurors, pl. 15. cites 4 H. 6. 6. 


4. Precipe quod reddat by 2 againſt A. who are at iſſue, and af 8. P. in ee. 
ſinage; for 


the day of the mnqueſt the tenant pleaded a releaſe of the one of all acriono, 8 
and prayed that the inqueſt ſhould itay againſt the other. Sed only to the 


non allocatur ; for the one may be ſummoned and ſevered ; and there- 12 2 
nqueſt, 


fore the releate ſhall not prejudice the other. Br. Enqueſt, pl. 87. „ des 8 


cites 10 H. 6. 95 10. H. 6. 9 
and Fitzh, Inqueſt, pl. 24. 


5. Note, it was held, that where in was caft upon bill in 
euſloaja mareſchalli at the alias venire facias, ſo that the Court 
ab, adviſe fan deubl, there the jury ſhall not attend it, but 
mall depart and ſhall * come again by proceſs at another day * Orig. is 
when they are reſolved. And it ſeems that day /ball be (recovers). 
continued againſt them by the roll, Br. Enqueſt, pl. 36. cites 


5 E. An» 70. 

6. In treſpaſs againſt 2, the one pleaded nat guilty, and the other So where , 
3 80 . - . 8 - . - L * ON þ hy 
pleaded excommunication in the plaintiff after the laſt continuance, br. 4 gh 


judgment if he ſhall be anſwered, there, notwithſtanding that 5 
the jury be ready upon the iſſue, it ſhall not be taken, but ſhall ung in che 
be reſpited zi/l the giſability of the perſen be tried. Br. Treſpaſs, pl. . = 


165. cites 15 E. 4. 25. Per Choke and Littleton. "inns ths 


od theſe pleas go to the perſon ; per Choke and Littleton, Pr. Treſpaſs, pl. 165. cites 15 E. 4. 2 " BY 


+ But where the one pl:ads to the iſſue a plea which goes to parcel, and proceſs conti-ues to the habeas cor- 
fus, and then the other appears and pleads a plea which goes to all; yet the proceſs ſhall be continued 
againſt the firſt jurors, notwithſtanding the plea goes to all; per Choke and Littleton, Br. Treſpaſs. 


pl. 165. cites 15 E. 4. 25. 
| . : . pe T L 332 ] 
7. Treſpaſs upon 5 N. 2. they were at iſſue, and the 28 
and the inqueſt appeared, and it was fſhewwn for the defendant that he 


was in priſon in London upon plaint, and prayed reſpite till the 
next day : and becauſe it was true, and the matter great, it was 


granted ex afſenſu partium & juratorum. Br. Inqueſt, pl. 46. cites 


21 E 4. 18. 
8. No exception ſhall be allowed for ſtaying the inqueſt unleſs 


it be an apparent fault, and not a doubt only. Arg. 3 Le. 237. 
pl. 326. in caſe of Broughton v. Prince. 
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=—_ | Trial. 


(U. e) Ingugſi. In what Caſes the Inqueſt remains 
for Default of Furors. 


® Br. Tan- [I. FF an iſſue be to be tried by 2 counties, if only one of one county 
. appears, though a full inqueſt appears from the other, yet the 
Trials per inqueſt ſhall remain for default; for they cannot try this which 
6153 71. is in the other county. 48 E. 3. 30. 48 Aſſ. 5. Ad- 
judged. ] | es 
Trials per 2. [And] when an iſſue is to be tried by 2 counties, there 
— ought to be 6 jurors of one county and 6 of the other to try it. 
A ee — 2 4 30. 49 E. 3. 1. b. 48 Af, 5. 149 Aſſ. 1. Ad- 
— f 
I= the inqueſt ſhall not be taken til ſo many of the one county and fo many of the other appear and 
gre ſworn. Br. Enqueſt, pl. 66. cites 49 Ad. 1. ard 30 Afl. 424 . 


[3- But ſee contra 4 H. 4. 1. Quære, whether 4 of one county 

and the reſidue of the other will ferve. ] 
Trials per LA. And ſee 7 H. 6. 40. Admitted that where one inqueſt 
* Aa was returned out of a franchife, and the other out of guildable, that 
. 4 of the guildable and 8 of the franchiſe are ſufficient. But 
wbe6 out there he prayed a 6 tales, becauſe he dared not to take the 


ef the fran- 
N remnant. ] 


out of the guildable. 
[5. If an inqueſt be returned for land in guildable, if it appears 
by examination that part of the array was returned by a bailtff of a 
franchiſe, by which it is e becauſe the ſheriff does not men- 
tion it, all the pannel ſhall b 

of the reſidue. 17 E. 3, 50.] | 


Br. Enqueſt, [G. If 2 pannels are returned in aſſiſe by ſeveral bailiffs of fran” 


5x Dh chiſes to try an iſſue, and one pannel makes default, the iſſue ſhall 


Trials per not be tried by the other pannel only; for the jurors in one 


425 71. franchiſe cannot make the view in the other franchiſe, 30 Aſſ. 42. 


b Adjudged.] 


7. If aſſiſe remains for default of jurors, there if the plaintiff 
teftifies that the jurors are in the will which were ſummoned to be 
in this aſtſe, and proves it by oath of the bailiff, they ſhall be favorn 
notwithſtanding that they were not firſt impannelled ; quere inde at 
this day. Br. Jurors, pl. 24. cites 26 E. 3. 1. | 
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247- are the þy a uicecames non miſit breve ; but if a niſi prius be awarded, and 
3 ſome of the jury appear, and the panne! be not full ſo that the trial 
is not carried on, they _ enter thoſe of the jury that appeared, et 
alii non venerunt ide reſpectuentur to the next term, pro defeftu jur'; 
and at the day in the next term they award an alias diſtringas 
to the next aſſiſes with a niſi prius till the next term. G. Hiſt, 

C. B. 66. 5 


8 quaſhed, and the inqueſt not taken | 


8. If a venire is awarded, and they do not go to trial the next | 
3 New. Abr. aſſiſes, but it lies for ſeveral terms, the continuance may be made 


Trial, 


(X. e) Furors, Inqueſt. Hou many Jurors ought 
to be returned. And by how many Furors the ¶ ſue 
ought to be tried. 


Ct. ] N attaint, if the iſſue be upon a matter out of the point of the 
attaint, as upon a plea of non-tenure, the trial ſhall be by 
12 jurors. 21 E. 3. 10. b.] | | 


485. 


2. In a writ to inquire of ⁊vaſte, the ſheriff may inquire of it by 
13 jurors; for it is but an inqueſt of office. Mich. 11 Car. B. R. 
between FTCHñ anD RINGE. Adjudged in writ of error as to this 
point. Intratur. 9 Car. Rot. 213. 


333 


Br, Trials, 
pl. 33. cites 
3.6 

S. P. But 
the jury in 


attaint, called the grand jury, muſt be 24. Trials per Pais, 72. (82.) cites Finch. 4:2. and 


Cre. 414. 
pl. 1. King 
v. FITCH. 
Mich. 11 
Car. B. R. 
S. C. and 


S. P. affigned for error; for that it is not like to other writs of inquiry, where it is uſual to have more 
than 12 at the ſheriff's pleaſure, becauſe that is but a mere inqueſt of office; but here it is a verdict, and 
In nature of a. verdict, whereof an attaint lies, and cites 3 H. 6. 29. Sed adjornatur, nothing being 


ſaid to it by the Court. IIbid. 452. pl. 24. Hill. 11 Car. B. R. S. C. but nothing mentioned as 


to this point, 


[3- [And] upon ſuch writ, the ſheriff may inquire by 6 
or 8 jurors, or any other number under 12. Fitzh, Na. Br. 
107. (C.)] | 

[A. In a writ of right, if the iſue be joined upon the mere right 
the 4 nights who are the eliſors, may elect and return 20 more to 

themſelves, though the writ of venire facias ts to ele de ſcigſis & als 
12, c. for ſo it is in every ordinary venire facias 12, &c. and 
yet 24 are uſed to be returned: P. 15 Car, B. R. between * the 
KixG anD DRIDEN, and others. Per Curiam adjudged good, and 
then divers precedents ſhewn accordingly, ſcilicet, P. 31 El. be- 
tween PicorT anD CHarMan, Br. 94. Mich. 43 & 44 EL. B. 
between ANDREWS AND CROMWELL. Rot. 176. 22 El. the diſ- 
ſtringas between FoL1aMBE AND LEEKE. Old Book of En- 

tries, 103. Droit de Advowſon, 5.) 


Ibid. 583. pl. 10. S. C. but S. P. does not appear. Jo. 452. pl. 5. Hill. 15 Car. 
v. KiNGSMILD, DZ Y DEN, & al. S. C. but S. P. does not appear. 


| (5. But Old Entries, title Diſclaimer, 2. there ſhall be] only 
16 with the 4 efliors, ſcilicet, 12 to them; and there, title 
Droit, 1. the efliors elect to them 12, &c. and ſo Fitzh. 
Droit, 66. | | 


[6. In a writ of right, if the iſſue be joined upon the mere 
right, there may be any number of jurors jrvorn above 12, not eæ- 
ceeding 24 (as it ſeems) to try the ifſue. P. 15 Car. B. R. between 
the KING AND DRIDEN, and others, in writ of right of advowſon, 
the 4 knights electors, and 12 more of the pannel, in all 16, ſworn 


muſt be 16 (viz.) 4 knights and 12 others. Trials per Pai 


— ns) 
Fol. 674. 


* Cro. S 
511. pl. 5. 
Mich. 14 
Car. B. R. 
S. C. and 
S. P. but 
thereof the 
Court would 
adviſe 
Ibid. 574. 
pl. 16. Hill, 
15 Car. 

B. Ro SC 
but S. P, 
does not ap- 


pear. 
The KIN8 e 


To mak? a 
jury in a 
writ of right 
which is cal- 
led the grand 
aſſiſe, there 
3, 72, (82. 


See the notes 
on pl. ++ 
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334 Trial, 
to try the iſſue, and they tried it accordingly z and adjudged good. 
Intratur.]J | 
[. And the Court ſaid if there are only 12 ſworn they may 
75 it, and / if mare than 16. But the uſual courſe is try. it 
16.] | | 
8. Inqueſt ought to be full without the witneſſes, and if any of 
the witneilcs are returned upon the inqueſt, they ſhall be outted 
and if the inquelt and the witneſſes cannot agree, the verdict of 
the inqueſt only ſhall be taken. Br. Enqueſt, pl. 61. cites 
23 Aﬀl. 11. | 
9. Grand jury ſhall be always more than 12, as it ſeems. Br. 
Droit de Recto, pl. 18. cites 39 E. 3. 2. 


10. In athſe it appears that ce wiſne is awarded of te 


counties, that each fberiff ſhall return 24; for it is ſaid there tha 
the theriffs of both counties ſhould have returncd a full panncl, 
and of the one county came 16, and of the other county came 
but one; and ſo it ſeems that each ſheriff ſhall return 24; and 
it appears there, that 6 of the one county and 6 of the other 
county ſhall be ſworn to try the iſſue. Br. Pannel, pl. 15. cites 
48 Ail. 5. | X | E 
8. P. Jenk. 11. In venire facias the ſheriff returned the names of 12 only, 
272+ Pl. 38. upon the back of the awrit, and nat in a ſchedule as uſual, and he 
Jo "exe returned verire feci, and not executio 1/izus brevis; and all the 
exception Juſtices of both places agreed, that they would not change 
was taken the ancient courſe for miſchief which might come; for if 12 
8 8 only ſhould be returned, none fhould have jury without a tales, if 
turned a pan - any were challenged ; by which they cauſed the ſheriff to amend 
nel of 12 en. the return in pain of amercement, and yet the writ is venire fac. 
3 12 liberos & legales homines, &c. Br, Retorn de Briefs, pl. 84. 
or the fa- Cites 2 H. 7. 8. 1 


tute ſays the 
Heri foall return no more than 24, and does not ſay be ſpall not return leſs ; and before that ſtatute the 


number was indefinite, and not aſcercained. 2 Show. 309. pl. 317. Itin. 35 Car. 2. B. R. Stop- 


ford v. Haughton 


- | | we | 
But Bend- 12. The 4 knights ought not to return sf the grand afſiſe mare 


— than 11 perſons beſides themſelves ; by all the juſticcs. Dal. 68. 
14 ceturnes pl. 36. 6 Eliz. Squirrey v. Reade. | 


of the grand | | | 
aſſiſe, beſides the efliors. Ibid. 69. Mo. £7. pl. 181. S. C. that they ouglit to return 12 only, 


befides the mſelves; and that Bendlowes faid he had ſeen 14 returned. 


13. In the ven. fac. there were 25 returned, and at the niſi 
rius 12 were ſworn, whereof the 25th perſon was one. It was 
held that this was a miſ-trial, and not aided by the ſtatute of 
jeofails ; but if the 25th perſon had not been ſworn the trial 
had been well enough, and aided by the ſtatute. Cro. J. 647. 

pl. 14. Mich. 20 Jac. B. R. Calthrop v. Newton. | 
Cro.C. 2:3. 14. Upon the ven, fac. 23 only were returned, and a tales 
=_ 3 was awarded, and 12 ſworn. The plaintiff had a verdict, and 
was by 10 it was held well; for according to TIRREL AND GARDINER'S CASE, 
of the prin- 5 Rep. [37. a.] if 12 of the principal pannel appeared, the 
Spa! Fangel trial had been helped by the ſtatute 18 Eliz, and there is no dif- 
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ference in the tales, becauſe it is the default of the ſheriff, and tales. ang 
the verdict is by 12. Jo. 245. pl. 4. Trin. 7 Car. B. R. Sanckill Crooke J. 


v. Stocker. 


Was of opi- 
nion at firſt, 


that where the trial is by 12 of the principal, it is good; but if 12 of them were not ſworn, it is not 


| good, But afterwards, upon conference with the judges, the greater part of whom conceived it to be 


only a miſreturn, and aided by the ſtatute of 18 Eliz, and 21 Jac. it was adjudged for the 


plaintit?, 


15. An ue in debt, in an inferior court in Cornwall, was tried 121 


only by 6 jurors, and upon a writ of error brought it was inſiſted, 
that the trial was returned to be made ſecundum conſuetudinem 
curiæ a tempore, &c. and ſo no error. But all the Court held 
the cuſtom void, and againſt the common law ; and Jones ſaid, 
that though zn jome E Wales ſuch trials are by 6 only, that is 
by reaſon of an act of 34 H. 8. which appoints that trials may be by 
6 only, where the cuſtom has been ſo ; which proves that when 
they were united to England, and to be governed by the laws here, 
ſuch trials could not be, unleſs provided for by parliament, and 
fo judgment was reverſed. Cro. C. 259. pl. 3. Trin. 8 Car. B. R. 
Tredymmock v. Perryman. | EY | 

16. Error upon a judgment given in the court of Newcaſtle, 
exception was taken, that the venire factas is awarded to return 
24 jurors, and 12 fried the iſſue, It was adjudged per Cur. 


that this trial was lawful, and if 23 had been returned, and 12 


tried the iſſue, this had been good; and judgment afhrmed by 
Parkely and Croke, (abſente Jones,) and he conſented to it. 
Jo. 357. pl. 7. Hill. 10 Car. B. R. Gibſon v. Linly. _ 

17. On a writ of error to reverſe a judgment in aſſumpſit, 
it was aſſigned for error, that there were 18 returned upon the 
jury, and but 2 75 them tried the iſſue ; and judgment was reverſed 
e _ niſi cauſa, &c, Styl. 33. Trin. 23 Car. Chadly v. 

tinch, | 

18. If 13 jurors are by miſtake- turn, the ſwearing of the 
laſt of the 13 is void, and the other 12 ſhall ſerve. 2 H. Hiſt. 
Pl. C. 206. 

19. If only 11 be ſworn by miſtake, no verdict can be 
taken of the 11, and if it be, it is error; and fo in a pre- 
ſentment. But if 12 be recorded ſworn, no averment hes 
that one was unſworn. 2 H. Hiſt. Pl. C. 296. cites Lamb. Juſ- 
tice, 395. | 

20. 3 Geo. 2. cap. 25. ,. 8. enats, That the number of jurors 
to be returned for trial of iſſues at the afſiſcs in England ſhall 
not be leſs than 48, nor more than 752, without direction of the 


judges appointed to go the circuit, or one of them, by order under their 


hands. © 


S. 9. That in the grand ſeſſons in Wales the number ſhall not be 


liſe than 10, er more than 15, without the direction of the judge of 
the grand ſeſſions, by rule of court. 


S. 10. That in the counties palatine of Cheſler, Lancaſter, and 
Durham, the number ſhall not be leſs than 48, nor mare than 72, 


without direction of the judges. 
I 5 21. The 
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335 | Trial. 
Rep. of 21. The ſherifs of Worceſter had returned to the venire fa- 


1 — 8. . Cias the names of 24 jurors only, though 48 at leaſt are required 5 
* accordingly. by the ſtatute 3 Geo. 2. But before the habeas corpus returned, a] 
| perceiving their miſtake, returned to it the names of 48 jurors, le 
and plaintiff proceeded to trial. Defendant made no defence, but * 
g moved to ſet aſide the verdict. Per Cur. though imperfect re- 4 
| turns may be helped by the ſtatute, yet here the fault is in the * 
matter of fact; the return of the habeas corpus muſt be of the V 

fame jurors ſummoned on the venire facias. The verdict was ſet 

aſide. Barnes's Notes in C. B. 343, 344. Trin. 11 & 12 Geo. 2. 
Penrice v. Jackſon. ( 
336 (l. e. 2) Jurors ſworn. [How.] f 


; | fr. TH REE jurors, in the beginning of the pannel, were not re- 
| turned by negligence of the ſheriff, and 4 after them were 
ſworn, and then by advice the ſheriff puts in the 3, of whom one 
appears: yet becauſe they were paſt the 3 who were left out, they 
go on with the pannel to 11, and there were no more after the 
| ; name of him who appears; and therefore they began de novo from 
| the head of the pannel, and were ſworn, and then he who ap- 
| peared was ſworn alſo. 37 H. 6. 12. b.] 
Trials per 2. If a pannel be returned out of 2 counties, when one of one 
ag 7% county is ſworn, another of the other county /ball be ſworn, and 
ſo interchangeably till the 12 are ſworn. 4 H. 4. 1. 11 H, 
; 4. 63.} 
Trials per 27 [S2] if one pannel be returned by the bailif of a franchiſe, 
Part, 7% and another pannel by the ſheriff, there ſhall be one ſworn 
* of the franchiſe, and then of the guildable, and fo on, &c. 
! 7 H. 6. 40.] | | | 
| Br. Enquet, {4+ If the ingugſt be ſivorn, and becauſe the roll of the entry is not 
pl. 18. cites in court, if the jury be ſuffered to go at large till another day, they 
j | . ſhall be /worn de nove. 7 H. 4. 39. 
indictment 
of felony, and the record was not in court. Trials per Pais, 72. (Sa.) 


[5. A man brings ſeveral formedons again/? one man, of ſeve- 
ral maieties, as heir to ſeveral anceſtors upon one gift, and the iſſus 
for bath was upin the gift, and the jury was choſen, tried, and 
. ſworn upon the one, and at another time demanded upon the L 
| other iſſue choſen, tried, and ſworn. 21 E. 4. 25.] 7 

6. A. is indicted of high treaſ5n, and arraigned upon it, and ? 
feme of the jurors ſworn ; and becauſe there was not a full jury, 
they were adjeurned to another asf. at that day a full jury ap- 

t 


1 
err „ ET — 


peared ; they who were ſworn before ſhall be ſworn again. 
| jenk. 110. pl. 10. | 
ö 7. In cafe of trial by medietas linguæ, the denizens and 
| the aliens cught to be ſworn alternately, beginning with a de- 
nizen. Cro. E. 818. pl. 10. Paſch. 43 Eliz. . B. R. Goodwin v. 
Mountenaigh. 


8. On 


4 WW 90 & '% 


Trial. 


9. On an indictment 11 jurors appeared and were ſeborn, but 


ene "vas challenged by the priſoner, and the trial put off. At 


another day upon a tales one of the jurors ſworn before was chal- 


lenged for the queen for a cauſe in efſe the firſt day; and therefore 
was not allowed. It was agreed that the jurors ſhall be favorr 


as they land in the pannel, without having any reſpeCt to thoſe that 
were ſworn before. Yelv. 23. Mich. 44 & 45 Eliz. B. R. 
W larton's caſe. 


(X. e. 3) Jurors. Paid by whom, and in what 


Caſes. 


. IN an action on the ſtatute of hue and cry, the jurors gave 

a ſpecial verdlict, by reaſon of a doubt which they conceived 
upon the miſtaking of the parith in the plaintiff's declaration 
the Court ordered that the plaintifF atone ſhould pay the charges 
for the matter which here is found ſpecially, is not any doubt, 
but is out of all queſtion, it being clear that the action is 
well brought; and fince the hundred is charged, the miſtaking 
of the pariſh ſhall not hurt. 2 Le. 174, 175. pl. 212. Paſch. 
29 Eliz. C. B. Shrewſbury v. Aſhton Hundred, 

2. Ejectment was appointed for trial at bar by a jury of Wilts, 
and a venire returned, and the jury ſummoned ; but before the day 
the parties agree the ſummons not being countermanded, ſeveral of 
the jury appeared. It was moved that they might have their charges; 
and thereupon ordered that the attornies on both ſides ſhould pay 


them between them, as was uſual in other like caſes, as the 
Court ſaid. 2 Show. 248. pl. 252. Mich. 34 Car. 2. B. R. 


Caldicot v. Pembroke. 

3. Where a juror is withdrawn, both parties ought to pay the 
coſts equally; but on a nenſuit the plaintiff pays all the coſts. 
Per Cur. Comb. 75. Hill. 3 & 4 Jac: 2. B. R. Anon. 

4. The jurors that appear at a trial ſhould not have their charges 
allowed them, if the cauſe be not tried for want of jurors. Paſch, 
1652. B. S. For their appearance is of no benefit to any body; 
and therefore it is no reaſon they ſhould receive any recompence. 
2 L. P.R. 125. tit. Jury and Jurors. 

5. A day being appointed for a trial at bar by a Dorſetſhire jury, 
the /beriff, by the order of the plaintiff, countermanded all the jury- 
men againſt the gree of the defendant, who now prayed a trial, 
which was now impoſſible, for the Court in ſuch caſe will not 
ſupply the jury with a tales de circumſtantibus, but offered to 
nonſuit the plaintiff on record; and directed that the defendant 
ſhould contribute to ſatisfy the 3 jurors, who appeared to the 
intent that they ſhould continue to be indifferent between the 
parties, and referred it to the ſecondary to examine and tax colts 
for the defendant, in ſatisfaction of his trouble and expences. 
2 Sid. 77. Paſch. 1658. B. R. Hunt v. Hollis. 
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4 Le. 18, 
19. pl. 63s 
S. C. but 
not 8. P. 
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—_ Trial. 


(X. e 4) Jurors withdrawn; in what Caſes. 
And of a new Diſtringas, and to what Perſons. 


— — 1. a Juror was challenged, and withdrawn ; and upon a zaler 
9 awarded, and proceſs againſt the other jurors, he appeared 
teaged, and àmongſt them, and was ſworn and tried the iſſue ; and this being 
E e- moved in arreſt of judgment it was held erroneous, and the 
ne . . . . . 

r . judgment was ſtaid. Cro. Eliz. 188. pl. 15. Trin. 32 Eliz. B. R. 
rator', and Hungate v. Hammond. 

a:terwards | 
a new diftringas with a nifi prius was awarded againſt the ſame jurors who were withdrawn bee 
tore; and ſeme of them obo were withdrawn appeared and tricd it. All the juſtices held 
ciearly that it was a miſtrial, and not aided by any of the ſtatutes of jeofails z whereupcn.a venire 
25:25 de novo was awarced to have a new trial. Cro. E. 430. pl. 34+ Mich. 37 & 38 Eliz. B. R. 
$7007 zv. Vaughan. | 


2. But in ejectment at niſi prius 6 of the jurors were challenged, 
and withdrawn, and the jury remained pro defectu juratorum. 
At the next aſſiſes a new diftringas was awarded egainff all the 
firft jurors; and at the niſi prius the trial wvas, by ſome of the 
jurors, returned on the old pannel, and by others returned on the tales ; 
but none of thoſe withdrawn before did try it. It was moved that 
the diſtringas was mifawarded; for it ought not to have been 
of any of thoſe who were withdrawn. But the Court held, 
that this being only a judicial proceſs which was awarded, 
againſt them where it ſhould not, is only the default of the 
Court, and ſhall not prejudice the plaintiff; that the trial was 
good at the common law, it being by lawful jurors, and it 1s 
helped by the ſtatute of jeofails, it being only a miſawarding of 
pes. Cro. Ekz. 429. pl. 33. Mich. 37 & 38 Eliz. B. R. 

hitby v. Marſhall. 

[338] 3. A juror was ſworn, and heard part of the evidence, and then 
fell fick, and then another was favorn by conſent of the plaintiff and 
defendant, and the ſick juror was withdrawn. Palm. 411. Paſch. 
1 Car. B. R. Jeffrys v. Tindall. | 

4. In capital caſes a juror cannot be withdrawn, though all 
parties conſent to it. But in criminal caſes, not capital, a juror 
may be withdrawn if both parties conſent, but not otherwiſe. 
And in all civil cauſes a juror cannot be withdrawn but by 
conſent of all parties. Carth. 465. Mich. 10 W. 3. B. R. in 
caſe of ChEDWick v. Hochs, ſaid by Holt Ch. J. to have 
been the opinion of all the judges of England upon a debate 
between them at the ſittings in Weſtm. 9 Nov. 1698. in a 
caſe of perjury tried before him, between the King and 
Perkins. 

In this caſe 5. A juror was withdrawn from the pannel by conſent of 
=o 1M both parties, with intent that the trial might for that time go off 
(which ſes pro defectu juratorum ; and the reaſon was, that it was neceſ- 
ſupra in the ſary for the jury 10 have a view, and ſo he being the laſt in the 


— 0 pannel was withdrawn, and this reaſon was entered on the 5 
| cord, 


- 
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cord. Upon trial of the cauſe at a ſubſequent time the /ame — 
juror was upon the pannel, and tried the cauſe. In writ of error —_ 3 
brought on the judgment, this matter was aſſigned; but the was anſver- 


Court were clear in opinion, that it was not error; and judg- ed that that 


caſe diftered 
vaſtly from 
this ; for 

| | | | : | that was the 
cafe of a perſon challenged as not indifferent, and that challenge allowed of by the Court, which 
amounts to a kind of judgment; and therefore as long as it ſtood, though the cauſe upon which 
that challenge was founded ceaſed, the perſon was incapable to try the cauſe; whereas here the juror 
is withdrawn from the pannel by conſent of both ſides, for no other reaſon but that the cauſe 
may be put off, pro defectu juratorum; and therefore a perſon ſo withdrawn is to be conſidered 


ment was affirmed. 10 Mod. 390. Trin. 3 Geo. 1. B. R. Huet 
v. Bainard. | | | 


as if he had never been returned, and conſequently no more unfit to try the cauſe than any other. 


10 Mod. 390, 39, 


(X. e. 5) Jurors diſcharged, by another I ſue being 
pleaded, and ſo the firſt Iſſue waived. - 


1. WAY HERE they are at ue in precipe quod reddat, and the Br. Enqueſt, 


jury appears, and the tenant pleads that the demandant has Way Cites 
entered into part of the land in demand pending the writ after the . 


| laſt continuance, the inqueſt ſhall be diſcharged ; for by this new 


iflue the firſt iſſue is waived. Br. Waiver de Choſes, pl. 23. cites 
6 E. 4. 116. | 

2. Debt upon obligation of 20. againſt executors, who plead- 
ed plene adminiſtravit, and ſo to iſſue; and at the niſi privs in 
pais, the defendant ſaid that the plaintiff has received 10 J. parcel of his 
demand, after the laſt continuance ; judgment of the writ ; and the 
juſtices recorded the plea, and diſcharged the inqueſt. Br. En- 
queſt, pl. 39. cites 5 E. 4. 138. 

3- If four are received in default of the tenant for life, and 
join iſſue, and after the one dies before venire facias returned, 
the iſſue is not waived, but ſhall ſtand, and a new venire 
facias ſhall iſſue. Br. Waiver de Choſes, pl. 34. cites 19 


K 4. 


(X. e. 6) Jurors puniſhed for Miſbehaviour. [ 339] 


1. 5 £d, 3. 2 any juror take a bribe, either of the one fide or 
cap. 10. 4 the other, he ſhall be diſabled to be in any aſjiſes, 


Juries, or inqueſt, and be impriſoned, and ranſomed at the king's will ; 


and the juſtice, before whom ſuch aſſiſes, &c. ſhall paſs, are impower= 
ed to hear and determine the ſaid offence. | x 

2. A juror returned upon a venire facias appears, and after- If 12 jurers 
wards withdraws himſelf without leave of the Court, he. ſhall for- are fangs, 


feit for his offence one year's revenue of his land. Jenk. 88. bis — 2 


- pl. 71. cites 20 Al. pl. 11. cretly, after 


; that they are 
ſent fogetber to treat upon their werdif, he ſhall be imprifoned, and ſhall make fine, and another ſhall 
be ſworn in his place. But Books ſays, it ſeems that at this day another ſpall not be ſrvorm in bis places 
Br. Jurors, pl. 46. Cites 34 Ms To and Fitzh. Office de Court, 12. 2 H. Hiſt. Pl. Co 309. 


Cites 8. C. and that though the withdrawing be before he his ſworn, the Court may Nt a fine upan him 
| | SS at 
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at their diſcretion, ——$ if 2 juryman be called, and refuſes to apprar ; or if he be eba/lenged, and 

| bite ebe cba, is trying Withdraws bimfelf, and the cha/lenge is upon the trial difallowed, and he 

preſent to be tun. the Court may fet a fine upon him at their diſcretion. 2 II. Hiſt. PL C. 309. 

1 G 35 H. 6. 27. and fays, ſee the ſtatute 35 H. N. cap. 6. But if a temp, or ſome dreadful 
Sr, compels him to wittdraw himſelf, he ſhall be excuſed, Jenk. 88. pl. 71. cites Pl. Com. 

1 Fogaiia's cafe. | 

1 Nos x ; 


| 3. Jurors gave a true verdift, and afterwards tot money, and 
' net by covenant before; every one were put to the fine of half a 
mark; but were not impriſoned according to the ſtatute of 
decies tantum. Br. Impriſonment, pl. 92. cites 30 Afl. 10. 
| 4. If a man that is one of the indicters be returned upon the petit 
} Jury, and do not challenge himſelf, he ſhall be fined. 2 I. Hiſt. 
ii Pl. C. 309g. cites 40 Aff. 10. ; 
: 2 H. Hiſt, 5. In appeal of murder the evidence was pregnant againſt the 
rn 3:7 defendant. Eight of the jury agreed to find him net guilty ; but the 
and ſays that Other 4 with ecd them, and would not find it but to be murder. 
the fine was 'The next morning 2 of the 4 agreed with the 8 to find him not 
be n guilty; and afterwards the ether 2 conſented in this manner, that 
practice, and They fhould bring in and offer their verdict of nat guilty ; and if the 
not for the Court diſliked thereof, that then they all ſhould change their verdict, 
8 and find him guilty. And upon this agreement they came to tlie 
bar, and the foreman pronounced the verdict, that the defendant 
was not guilty. Upon examination this whole agreement came 
out, and they were fined and impriſoned. Cro. L. 778, 779. 
p!. 12. Mich. 42 & 43 Eliz. B. R. Watts v. Braius. 
Noy, 48. 6. Upon an indid ment of murder the jury found the defendants 
S. ©. favs, nt guy, at which the judges were very angry, and committed 
the verciQt and fined the jury, and bound them to their good behaviour. 
was contraty 7 = 


to evident Yely. 23. Mich. 44 & 45 Eliz. Wharton's caſe. 


proof, and 
that it was ſuſpefF-d the jurors rere corrupted by the friends of the priſoners. And cites ſeveral caſes 
where jurors were fined. 
18 1 ems 7. T. was plaintiff in an action againſt F. makes a breviat of 
l Clear,  - the cauſe, and delivers it to me of the jurors before their appearance 


for their inſtruction. And the plaintif, after evidence, was 
nonſuited; and for that he fucs them. And now reſolved 
by the Lord Keeper and the two Ch. J. that the party himſelf 
cannot inſtruct or promiſe reward for or before appearance; for 
1 that is embracery, a fortiori, in a ſtranger; and the defendants 

. were fined and cenſured. Noy, 102. Anon. 
i: [340] , * The judge put back the jury twice, becauſe they offered 
| their verdict contrary to their evidence, as he held, and ſet 100 l. 
fine upon one of the jury who had departed from his companions, but 
after upon examination it was taken off again, for that it did ap- 
pear it was only by reaſon of the crowd, and Hs of his fellows were 
always with him. Clayt. 31, 32. pl. 54. Auguſt, 11 Car. Lee 

v. Savile. | 

Ss upon in- 9. Leech, and 5 more of a jury at the Old Bailey, reif 
Amen for to find certain Quakers guilty according to evidence, and upon this 
— 7 ve they were bound to appear in B. R. which they did, and the 
jury at che Court directed an information to be drawn againſt them, — 
| | | | | they 


A viz as co 


* 


1 


Trial. 
they were thereupon fined. Raym. 98. Trin. 16 Car. 2. B. R. 


Leech's caſe. | 


340 


Old Bailey 
refuſed to 
and the par- 


ties guilty, thcugh the evidence in the judge's of inion Tas full. Upon this the Court nnad them 
100 marks a piece, and to be impriſoned till they paid their fines; they brought an habens corpus, 


and all this matier appearing upon the return, they were remanded, Raym. 
17 Car. 2, B. R. The King v. Wagitafte. 
at coruingly. | 


10, Jurors were fined for finding manſiaughter contrary to the 
direction of the Court. Kelyng. 50. Lent Circuit, 18 Car. 2. 


Hood's cafe. 
11. In BusHEL's caſe it was reſolved that a judge could not 


fine a jury for giving verdict contrary to evidence. And Vaughan 


Ch, J. who delivered the opinion of the Court ſaid, that the jury 
being returned of the vicinage, 1. The la ſuppgſeth them thence 
to have ſuſſicient &nowledge to try the matter in iſſue (and ſo they 
muit) though no evidence were given on either {ide in court; but 
to this evidence the judge is a ſtranger. 2diy, They may have 
evidence from their own perſonal knowledge, by which they may be 
aſſured, and ſometimes are, that what is depoſed in court is 
abſolutely falſe; but to this the judge is a ſtranger, and he 
knoweth no more of the fact than he hath learned in court, and 
perhaps by falſe depoſitions; and conſequently knows nothing. 
zdly, The jury may know the witneſſes to be ſtigmatized and infa- 
mous, Which may be unknown to the parties, and conſequently to 
the Cqurt, 4thly, In _ caſes the jury are to have view nece/- 
farily, and in many by conſent, for their better information; to 
this evidence likewiſe the judge 1s a ſtranger, Vaugh. 147. 
22 Car. 2. C. B. 


138. rin. 


Sid. 272. pl. 30. Trin. 17 Car. 2. B. K. 5. C. 


2 Jo. 13. 
8 
jud ged. 
S. P. ad- 
judged. 2 
Mod. 218. 
Paich. 29 
.. 
betucen 
Hammond 
and Hiowel. 
Same 
Caſes cited 
by tion Ch. 
J. 12 Mod. 
391. ch. 
12 W. 3. in 
caſe of DR. 
GzrENVILL 
V. THE 
CorLLEGE 
OF PHYSI- 
clans, And 
that in 
BoskELI's 


caſe it was held by all the juſtices of England, except one, that à jury could not be fined for giving a 


verdict againſt evidence, becauſe they are judges of the fact. 


S. P. and though it was interte© in 


the fine that it was contra direftionem curia in materia legis, this mended not the matter; for it was 
impoſſible that any matter in law could come in queſtion till the matter in fact was ſettled, and ſtated, 


and agreed by the jury; and of ſuch matter of fact they were the only competent ju ges. 


PL . 313. 


2 H. Hiſt. 


But Serjeant Hawkins ſays, that if it ſhall /in appear in any caſe that jurors are perfectly 
ſatisfied of the truth of fut, whereupon they declare to the Corrt et thy find it in ſuch 4 


rticular manner, and the Court directly tells them, that upon the tact 15 tound, as they have agterd 


N to be, the judgment of the law is ſuch or ſuch, and therefore that they ought to give a vere. 
accordingly, yet they 2bſtinately inſiſt upon a werdift :ontrary to ſuch a direflicu. I. ſeems agreeable 
to the general reaſon of the law, that the jurors are finable by the Court in ſuch a calc, umeſs wn 
attaint lies againſt them; for otherwiſe they would be diſpuniſhable for fo palpabie a partiaiity, in 
taking upon them to judge of matters of law, which they have nothing to do with, au are precumed 
to be ignorant of, contrary to the expreis direction of one who by the law is appointed to direct 
them in ſuch matters, and is to be preſumed of ability to do it. = Hawk. Pl. C. 148. c 22. 


6G 21. 


And if a judge, tor the better direction and information of a jury, foal! aſi them their opinions con- 


cerning ſuch a particu/ar fa#, and they ſhall refuſe to anſrver him, ard obſiinorely infift e ver in their 
verdict as they think fit, contrary to his direction, it ſeems queſtionable ve cher they may no be ane in 
ſuch a caſe alſo, unleſs an attaint lies againſt them; for that it is the duty of jurors to take the ad- 
vice and information of the Court in order to be governed by it, as far as ſhall be conliltent with their 


conſciences- 2 Hawk. PL C. 149+ cap. 22. ſ. 22, 
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3411 (TJ. e) Jurors. The Power of the Fudge upon 


Fol. 675. = Diſagreement, or other Matter. 


Trialsper LI. IF 11 jurors are ſeuorn and the 12th is challenged, and the 
Pais, 59- Jurors cannot agree in the challenge, for 10 are that it is a 
657.) true challenge, and the other e contra, though the party Who 
| does not take the challenge will not agree that the 11 who 
are ſworn ſhall chooſe another to them in lieu of him who is 
challenged, yet the Court may do it. 29 E. 3. 33. b. per Curiam. 


Adjudged.] 
Trials per [2. If a challenge be taken to the array before any juror is ſworn, 
Pais, 59» and triors are choſe who cannit agree, yet they ſhall not be com- 
(67+, manded into ward, inaſmuch as they were never ſworn upon 


the principal. 43 Aſſ. 36. Adjudged.] 
[3. But the Court may diſcharge them, and chogſe other triors. 
43 Aff. 36. Adjudged.} 

Trias per LA. It the jurors /ay upon demand of the Court that they are agreed, 
Pais, 60. 5 N 
(67.) and after when they are oppoſed, they /ay the contrary in any 
Br. Fu- matter, they may be amerced for it. * 29 Aﬀe. 27.] | 
cveft, pl. 30. 
cites 8. C. thus, viz. In B. R. the inqueſt came to give their verdict, Shad demanded if they 
were agreed, who faid, yes; and then demanded who ſhould fay the verdict for them, and they 
faid that W. ſhould ; whegeupon the Court awarded that R. ſhould ſay it; to which they anſwered, 
that of this they ate not agreed. Then Shard told them that they ſaid they were agreed, and 
now they ſay the contrary, and ſhall be amerced; quæte, &c. and commanded them into ward till 
they ſhould be agreed, quod mirum ; for the practice is now otherwiſe. ———2 H. Hitt. Pl. C. 309. 
cites S. C. | 


2 HF. His. 5. In treſpaſs a jury was ſworn, and 11 were agreed, and the 


WW IF twelfth would not agree, and the Court tack the verdict of the II, 


cites . C. and committed the twelfth to priſen ; Brooke ſays, nota, his is not 
13 ufual at this day. Br. Jurors, pl. 53. cites 3 E. 3. Itin. Not. 
þ - 4: Fitzh. Verdict, 40. , 
cempanicns, the juftices may aſſeſs fines upon him, &c. Pr. Jurors, pl. 51. cites Doct. and Stud. 
lid. 2. fol. 126. A juror who flayed bis companicns by one day and a night, without reaſon and 
epichcut 4 14 to them, was committed to the Fleet, and after was admitted to bail tiii the Court ſhould 
adviſe. Br. Impriſonment, pl. 35. cites 8 Aſſ. 35. Er. Jurors, pl. 21. Cites 8 E. 3. 35» S. C. 
———— H. Hift. Pl. C. 30g. cites S. C. 

But lord Hale ſays, that if there 11 agre:d and but one diſſenting, who ſays he 20i/! rather die in pri- 
fer, yet the verde ſpall not be taken by the 11, no nor yet the refuler fined or impriſoned, and therefore 
where ſech a verdict was taken by 11, and the 12th fined and impriſoned, it was upon great advice 
ruled, the verdict was void, and the 12th man delivered, and a new wenire auvard:d, and Cites 
41 Ail. 11. For men are not to be forced to give their verdict againſt their judgment. 2 Hi. Hit. 
Pl. C. 297. cites P. 20 E. Rot. 43. Nerf. coram rrege,—S. FP. For it may be that ch 12th was 
in the right, yet howſoever his conſcience is not in this manner to be forced, and therefore precedents 
of this kind have been diſallowed. 2 H. Hitt, Pl. C. 30g. cites 41 E. 3. 11. a. 41 Aff. 11. 
But ibid. 267. in the notes there (c] the editor aſks whether jt is not a force when any of the jury are 
obliged to comply under the peri/ of being flarwed to death; for how can it be expected that 12 con- 
fidering men ſhould in all cafes happen to be of the ſame ſentiments ? and therefore ancicnily it was not 
neceſſary {at leaſt in civil cauſes) that all the 12 ſhould agree; but in caſe of a difierence among the 
jury, the method wwas to ſeparate one fart from the aber, and then to examine each of them at to their 
reaſ.ns of their differing in opinion, and if after ſuch examination both fides perſiſted in their former 
opinions, the Court cauſed both verdicts to be fully and diſtinctly recorded; and then judgment was given 
ex difto majoris partis juratorum. And cites the caſe of the AB BOT or KiixsTEDE v. EDw. DE 
EyncovaT, 56 H. 3. Rot. 29. in Dorſo; and the caſe of Tz15TRAM v. SIMENEL, Faſch. 14 E. 1. 


Coram rege. 
6. If 


F 


Trial. „ 


6. If the inqueſt in the King's Bench do not agree before the re- 2 H. Hil. . 
moving of the bench, they ſhall be carried with them in“ carts; 1555 8 8 


ſo of a jury before juſtices of + aſſiſe. Br. Judges, pl. 25. cites Ar af. 
19 Afl, 6. 21. And 
avs that the 


judge may take and record their verdict in a foreign county. Bot adds, quære, whether in ſuch caſet 


the ſeſſions may be adjourned before the verdict taken. 

S. P. til: they are agreed. Br, Jurors, pl. 29. cites 40 E. 3. 11. —8. P. Br. Verdict, 
pl. 49. cites 41 Aſt. 11. 85 "ws | 
+ S. P. For a verdict of the 11, without the 12th, ſhall not be accepted. Br, Trial, pl. 65. citey 


$9 Ail. 1. | : 
| . | 3 913421 
7. Fleven jurors gave their verdict qwithout aſſent of the tavelfth 
in writ of conſpiracy, the foreman who was one of the indictors 
was committed, and the other 10 were fined each half a mart, 


for giving their verdict before they were agreed, Br. Jurors, pl. 28, 


cites 40 E. 3. 10. 8 
8. The juſtices have power when the jury comes and gives their 


verdict to ſuffer them to go together again to be better adviſed, 
if the verdict ſeems ill to them quod nota bene. Br. Judges, pl. 3. 


cites 11 H. 4. 2. 
9. The jury came into court and ſaid they were all agreed but 


one, and he had eat and drank, by which he would not agree, where- 
upon they were ſent back, and found for the plaintiff. The 
plaintiff had his judgment, but the juror was committed, and 
afterwards found ſurety to pay a fine to be ſet upon him; and 
he was afterwards fined 20s. Dy. 218. pl. 4. Mich. 4 & 5 Eliz. 


Anon. 


(V. e. 2) Jurors diſcharged. ni. 


(1. HERE 14 jurors are :mpannel/ed for the king, the judge 
| cannot diſcharge any of them after their oath, unleſs they 
will not agree with their companions. 20 H. 6. 34.] 

[2. If the array be challenged, and 3 triors choſen who will not 
agree, the Court cannot take a verdict trom the 2 and command 


the other to priſon. Contra, 29 Af, 4. But Quzre.] 
3. The /amelaw in cafe of a verdict upon an iſſue. Contra, 29 


M. J. 

6 4. F the jury apt ears, and the ſheriff does net return the writ, 
the jury ſhall not be taken. Br. Inqueſt, pl. 101. cites 27 E. 
3. 86. and Fitzh, Enqueſt, 44. | 

5. Upon not guilty pleaded 12 zurors are ſworn to try the iſſue. 
After their departure, A. one of the 12 leaves his companions, which 
being diſcovered to the Court, by conſent of all parties, B. another 
of the pannel is ſworn in the place of A. and afterwards A. returns 
to his company, which being made known to the Court, A. is 
called, and examined why he departed. He anſwered to drink 
and being examined whether he had ſpoken with the defendant, 
denied it upon his oath; wherevpon B. was diſcharged from 


giving any verdict, and the verdict taken of A. and the ather 11, and 
1 IM Bb 4 | A. fined 


2 
"JH 
£3 

* 
4 
4 ni 

.: 

Y 

+ 

3 3 
i 

'Y 
1 
* 
TY 
&Y 
t $41 
Fil 
. 
* 
27 
-BY 
+] 
ob 
* 
1 
* 


W CONS 
4 8 1 1 1 n * F : ; N — # : 4 24 e 
—. — GaN <4 > bo 


CY 


8 Ls n 8 5 
= LIVES q s s 2 Wr 
Deere n 


LENS 3 18 2 e n n 


n 


A 

* 
7 

5 : 


9 SY 8 8 IF PIES 


n r 
3 


D aa aan 


Trial. 


A, fined for his contempt. 2 H. Hiſt. Pl. C. 296. cites 34 E. 3. 
Office de Court, 12. in Treſpaſs. | 
6. Debt againſt 4 by joint præcipe, who were obliged in toto, and 
2 appeared and denied the deed, and were at iſſue without the other 2, 
where they ought not to plead to iſſue upou joint præcipe till the 
others come, or that proceſs be determined againſt them; and 
therefore the inqueſt was diſcharged ex ofhicio. Br. Enqueſt, 
pl. 48. cites 48 E. 3. 21. | . 
7. Treſpaſs in D. againſt 2, the one pleaded not guilty, and the 
other pleaded a releaſe made to S. and wiſne was returned of D. only, 
end nit of S. The inqueſt appeared, and for this cauſe were 
diſcharged ; and the ſame it ſeems of every jeofail. Br. Enqueſt, 
pl. 68. cites 50 E. 3. 1. 
f 243] 8. Where a jury paſs and give verdig?, there they are diſcharged. 
Br. Venirz Contra, it ſeems to be clearly, if they had remained for defuult of 
Facias, fl. jarort. Br. Enqueſt, pl. 23. cites 21 H. 6. 20. | 
pony pang 9. Bull againſt one in cuſtodia mareſchalli, at the venire facias the 
defendant caſt e/ſoin de ſervitio regis. And by ſome, the jury Hall 
not attend the diſcuſſing of the doubt, but oe gs and came again by 
preceſs when the doubt is diſcuſſed, Br, Eſſoin, pl. 106. cites 
5 E. 4. 70. 
10. Iſſue upon a deed denied, one juror was ſevorn upon the principal, 
and the deed was at 5. Bartholomew in cuſtodia cuſtodis bre- 
vium; and becauſe one was ſworn upon the principal, it was 
ſajd that they cannot diſcharge the jury without putting the 
arty to a new venire facias ; and when the jury is ſworn, then if 
the deed be not come, they ſhall be diſcharged, becauſe the deed 
is wanting. Br. Inqueſt, pl. 47. cites 21 E. 4. 26. 27. 
Br. Lieu, 11. Note, that where it was ſurmiſed that J. N. had broke the 
Ac. Pl. 49+ peace at B. upon which they were at iſſue between the king and 
Fe im, and becauſe it war not alledged in what county B. was, 
therefore the jury who appeared were diſmiſſed. Quod nora. . 
Br. Pleadings, pl. 73. cites 4 H. 7. 8. Ns 
12. In treſpaſs 15 jurors appeared. Both porties, and the jurors 
alſo, aſented that adjournment be made till 15 Michaelmas next. 
The prothonotaries ſaid that it could not be adjourned but in ſuch 
manner, viz. quod jurat' reman' pro defectu juratorum aut hun- 
dredorum ; but if the adjournment had been at one day in the 
term to another in the ſame term, the cuſtom is to do fo from 
day to day; but from one term to another term it cannot be, un- 
lefs the entry be pro defectu juratorum aut hundredorum. 
Whereupon two of the jury were ſworn. Keilw, 167. b. pl. 1, 
Trin. 5 H. 8. The Prior of Tunbridge v. Cooper. 
8. C. cited 13. When an inque/? is once ſworn, and gives a verdi?, they 
Br. e Wk Hall never be ſworn again upon the ſame iſſue. Br. N. C. 2 Mar, 


pl. 26 1. 
An ingueſt 457» 
diſcharger 
after verdict gipen, and entered or diſcharged before verdict, ſhall not be charged again. Jenk. 6. pl. 9. 
cites S. C. Where a jury is diſcharged, it cannot be re- charged without 2 new venire facias. 
Jenk. 283. pl. 13. | 

— | 14. A 
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14. A jury ſworn and charged in caſe of life and member, cannot But Mich. 


be diſcharged by the Court, or any other; but they ought to give OS | 
a verdict. Co. Litt. 227. b. 1 . A. 
the juſtices, 


in an information for torgery, that though the jury be charged and ſworn in the caſe of a plen 
"of the crown, yei a Juror may be drawn, or the jury ditmifled, contrary to common tradition, 
which hath been eld by many earned in the Jaw. Raym. 84. B. R. Ferrar's caſe. ——— 
And yet Paich. 2 Car. 2. it was held per Cur, that the &ing cannot draw a juror after cui- 
dence given, but betore he may; or after evidence the Court may on his prayer «diſcharge the 
jury, though Maynard had infiited that the king might do it as well after evidence as be- 
tore; and cited 3 H. 7. and that N did fo in the caſe of the Ld. Moxun in the Exchequer z 
and that he had a piecedent ©! the hand-writing of Hobart Attorney- general, of ſuch a drawing 
2 juror againit all. 2 Keb. 500, 5c”. pl. $1. B. R. The King v. Pierce. Vent. 28. S. P. 
inſiſted upon by Maynard, and feems i» be in S. C. But nothing is mentioned as ſaid by the Court. 
Where one was indifFed for ſtealing of ſeveral things, and pleaded not gailty, a jury wvas ſworn 
to try her; and the witneſs met appenrring, were ſuſpected to he tampered wwith by the priſoner 5 and 
therefore the jury were diickargee, and the tria! put off, Vent. 69. Paſch. 22 Car. 2. B. R. The 
King v. Jane ). 
Serjeant Hawkins 1ays, it ſeems to have been anciently an uncontroverted rule, and hath been al- 
lowed, even by thole of a contrary opinion, to have been the general tradition of the law, that a jury 
ſworn and charged in a capitai cate, cannot be diſchazged (without the priſoners conjent } till they have 
given a verdict. And notwiin tanding ſome authorities to the contrary, in the reign of king Charles 2. 
this has been hoden + clear law, both in the reign of king James 2. and fince the revolution. 
2 Hawk. Pl. C. 439. b. 47. f. 1. Lord Ch. J. Hale ſays, that this was the ancient law ; but 
yet he lays the contrary courte hath for a long time obtained at Newgate ; and nothing more ordinary 
than after the her, (worn, and charged with a priſoner, and evidence given, it may appear to the 
Court, that lon:* ; the evidence is kept back, or talen off, or that there may be a further diſcovery, 
and the offence 1ictorious, 3 2:urder or burglary, and that the evidence, though not ſuffered to con- 
vict the priloner, yet gives ne Court a great and ſtrong ſulpicion of his guilt, the Court may charge 
the jury of the priſoner, and remit him to the gaol tur tarther evidence; and accordingly it hath been 
practiſed in moſt irc. vi England; for otherwiſe many notorious murders and * burglaries may 
pais unpuniſhed, by © - acquittal of a perſon probably guilty, where the full evidence is not 
ſearc ed out or give: 2 H. Hiſt. Pl. C. 296. But the editor, in his note on this paragraph - 
(c) iays, that hoo matter was as to the ancient law, which he inſiſts was otherwiſe, yet that it 
has bowever been :0.4cn tor law, that a jury once charged in a capital caſe, cannot be diſcharged till 
they have given their verdict ; and that it having been done in WHITEBREAD's caſe, was thought very 


extraordinary. | 
*[ 344] 


14. In ejectment the jury was charged with the evidence, 
and afterwards Ward Ch. B. being judge of aſſiſe, upon the petirion 
and conſent of both parties made a rule, that the cauſe for dith- 
culty ihould be adjourned into the bench, and that the jurors 
ſhould appear in Bank tres Mich. ſub pœna 501. to give their 
verdict, ſi juſticiariis ita placuerit. It was moved that this ſhould 
be made a rule of court, but denied, becauſe the judge could 
not adjourn the jury after they were ſworn and charged with the 
evidence, nor could inflict a penalty upon the jurors. Ld. Raym. 
Rep. 129. Mich. 8 W. 3. Dawſon v. Howard. 


ſeems to - 


(Y. e. 3) Evidence. This letter 


contain a- 


{2. ONE is not ſufficient] teſtimony by 48 Af. 5. 48 E. bundance of 
3. 30. But 2 men are ſufficient proof, as it ſeems by ſcemblieg 
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7 R. 2. Bar, 241. and Tr. 9 El, accordingly, by the juſtices of ** 3 3 
Common Bench.) , 1 toy prove I 
eads, but A 


Aa 


huddled together under the general title of evidence, thongh many of them do not belong to that title ; 
and ſuch as do, would have been more properly diſtributed under different heads or ſubdivifions : ſo that 
I ſhall add no caſes at the end of the letter, becauſe it would add till more to the confuſion. And to 
bing hither the ſeveral diviſions of title evidence, to add them as notes to the pleas which — 

| , vino. 


N * 
5 
* 2 
* r 
2 TT. 
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divifions, would be taking them from the proper places to which they belong, under title (Evidence), 
and where gentlemen will readily find them, to place them where no reader will think of looking for 


[2. In gager of lau there ſhall be 20 challenge of favour, nor of 
non-ſufficiency, by Priſot. 33 H. 6. 8. And this by Needham 
countervails a jury, and has no proceſs againſt them, and cannot 
compel any man to ſwear with him, and there are 11 beſides him- 


2 

Tf a 2 [3- In native habend», in Fitzherbert, 78. he ought to bring 2 
chaſes 2 : e - . 

parcnales.® of his bleed; for one is no proof. But by 47 H. 3. Villeinage, 39. 
another to ane is good proof.] 
him and his | | 
heirs, and the villein runs from him, he ſhall not have a writ de native habendo, becauſe 
he hath no proof of his blood, who will confeſs themſelves 'to be villeins unto the plaintiff; 
and if he bring men of the villein's blood, who confeſs themſelves to be villeins to a ſtranger, and 
not to the plaintiff, the ſame is not ſufficient proof. Quære tamen. F. N. B. 79. (B) Sce 


L 1. and 3. 


23 H. 6. 33 [. One ourtlatwed ſhall not be ſaid probus & legalis homo. 
and 33 H. 6. [And] one attainted in attaint ſhall never be ſworn in no court of 
jurors. And the king, nor ſhall make his law in debt. 33 H. 6. 32. and 
24 E. 3. 34. 33 H. 6. 55. A man attainted in attaint or conſpiracy, ſhall not 
2 pe 34] be ſworn in court of the king. Otherwife it is of forgery of deeds, 


, per , 

that if at 24 E. 3. 34-] 

the ſuit of ; 

the king a man be attaint of confpiracy, he ſhall have the villein, [or a villanous] judgment, viz. 
That be ſhall not be admitted as a witneſs to teſtify the truth or approach the Court; but it is not 


ſo at the ſuit of the party. | | 2 


L345 
. ' +604 5. One witneſs is good, by Atkins. And Hoke ſaid there 


* Fol. 676. ought to be 2 at leaſt where it is tried by witneſſes, as in the civil 


eu, and jurors * ſuper viſum corporis ſhall ſay + who killed him 
4 '* where one is acquitted; and where witneſſes are joined to the in- 
5 , and they cannot agree, the verdict of 12 ſhall be taken, 


une ou un 75 
eſt acquit). and the witneſſes ſhall be rejected by 2 E. 6. 12. Father may 
TIThisfeems be 2 witneſs by 19 E. 2. f Aﬀ, 409. And no challenge ſhall 


to mean 


Aff. 33 be taken to the witneſſes who ſhall try the fact.] 

Pl. C. 12. 

Paſch. 4 E. 6. in caſe of Rr x10 TIE v. FocassA, it was admitted by Brooke Arg. that there ought to be 
2 witneſies at leaſt 0er: the matter is to be ted hy witneſs only, as matters is the cia lazy 
are; but where the iſſue is to be tried by 12 men, witnefſes are not neceſſary; ſor in many caſes 
jury ſhall give a preciſe verdict, though there are neither witneſſes, nor any evidence given to. 
them. As if it be found ſuper viſum corporis, that J. 8. killed the deceaſed, and he is arraigned 
and acquitted, the inqueſt ſhall ſay who killed him, though they have no witneffes; ſo that witneſſes 
are not neceſſary but where the matter is to be tried by witneſſes only; for if they were fo neceſſaty, 
the jurors could not give verdict contrary to the witneſſe; whereas the law is quite otherwiſe; 
for when the witneſſes for trial of the fact are 5 joined to the inqueſt, if they cannot agree 
with the jurors, the verdict of the 12 ſhall be taken, and the witnefies ſhall be rejected. 
& See Pl. C. 8. b. . - 7 

5 Br. Appeal, pl. 42+ cites 14 H. 7. 2. Ibid. pl. 122. cites 37 H. 8. S. P. Br. Co- 
rone, pl. 52. cites 14 H. 7. 2.——Ibid. pl. 32. cites 11 H. 4. 93+ S. P. —Ibid. pl. 39. 


cites 24 E. 3. 17. S. P. F 7 
As to ber many witneſſes are neceſſary, See title Ebidence, under that diviſion, 


Br. Chal [6. 23 Aff. 12. Challenge was becauſe he was couſin. Et non 
lengh, p33: allocatur. 7 H. 4. 1. Sn and heir apparent may try the array, but 
There can fhall not poſs as the principal. 


be no ex- 
ception to a witneſs who is couſin to the party, to hinder his evidence in our law; per Hutton J. to 


£7. By 


which all agreed. Het}, 137. Palch, 5 Cat. C. B. in fir Rich. Moor's caſe. 


to. 


7 


Trial. 


[7. By the juſtices. The jury after their departure from the 
bar to inquire of their verdict, and before verdict, may come back 
again to hear their evidence of any thing of which they are in doubt ; 
and ſo it was done de novo. 26 H. 8. 5.1 

[8. If a man pleads feoffment, he can not give in evidence a grant 


in rever/ion ; but leaſe for years, and releaſe is otherwiſe. 20 H. 


7. 5+) 
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H. Hiſt. Pho 
Cr. 307. 


If a man 
pleads a 
feoffment, 
and gives in 
evidence a 


leaſe for term of life, and grant of reverſion or leaſe for term of life to another, with remainder to the 


defendant; quzre if this is good, or leaſe and releaſe, this does not ſtand with the iſſue, 
a. in pl. 2. Trin. 20 H. 7. per Fineux. 
* Brown's Anal. 16. S. P. — Ste (D. f) pl. 3. 5. 


[9. Iſſue upon preſcription; the jurors ſay their anceſtors do not 


Tuo the contr. ary, nor have information to the contrary, and find 


the preſcription it is a good verdict. Prifot and Danby faig . 
attaint lies thereupon. 34 H. 6. 36. 

Lo. In dower may ſay feiſed — dowwer, and give releaſe in evi- 
dence, + 11 H. 4. 83. 33 H. 6. 51. And /o of a ſurrender 
by 50 E. 3. 15. And fo of an aduſan, or rent granted and 
demanded before day of pa 5 ment or preſentment happened, By 11 Hl. 

88. 

3 1 5 A man has 2 manors of D. and levies a fine of the manor 
of D. circun/fances may be given in evidence to prove what 
manor he intends. Mountague, 6, 7 E. 6. 85. } 12 H. 


7. 6.) 


And ſays that 47 E. 5 is accordingly. 
ich. 12 H. 7. 6.— 
Strange. — See tit. ne (0. 6). 


Keilw. 64. 


+ Br. Gene. 
ral IiTue, pl. 
48. cites 

S. C. 


7 Br. Fines 


levied, &c. 
Pls 28. cies 


5. 6... 


cites 8. "i 


Br. Noſme, &c. " 63. S. P. cites 47 E. 3. 17. and 
S. C. cited PI. C. 85. b. 86. Hill. 6& E. 6. in cale of Partridge v. 


If a man has manors of Dale, and he levies a fine of his manor of Dale, he ſhall by averment 
aſcertain which of them it was. Per Cur, 6 Mod. 235. Mich. 3 Ann. B. R. in caſe of Davenant 


v. Ratter. 
[ 346]. 
ſ12. 18 H. 6. 16. Iſſue was joined whether the defendant PI. C. 7. b. 
| holds for life, or not, and deed of leaſe for life was given in evi- ns 2 
dence where no livery was made, and does not warrant the ifſue. Renxices 
22 7+] v. Focas- 
: SA, Cite 
18 H. 6. 16. S. P. Fitzh. tit. Feoffments and Faits, pl. 101. cites S. C. 
[13- 14 E. 3. Upon traverſe of the gift in tail, the e Pl. a * b. 
prove that another made the gift ; and this does not warrant the iſſue. R_—_ 4 
2 E. 6. T1 Fogaſſa, 
cites 14 E. 3. 
(14. In treſpaſs || defendant pleads not 3 and gives 515 {| Org. is 
cence in evidence, or in formedon in the diſcender upon gift in __ 8 
Faulmarriage, gift is traverſed, and deed fhewwn of a gift, the re- 14. Hill. 4 
mainder over in fee ; or upon traverſe upon leaſe fer years without E 6: in caſe 
deed, and a deed is fhewn in evidence; this does not warrant the | Fogaſa, 
ive, 2 E. 6. 14. Harry's P. 46. accordingly, of a licence. —þ In this 
Contra Rede. 21 H. 7. 28. Po. 46. Contra.) 3 


vot ſhew licence to prove that there was no treſpaſs, becauſe though the licence makes it no 


treſpaſs, 


3 Oy I Rr EE EA RINSE , 


r 
n a a + 2 
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— 2 he ſhews that licence to an improper juriſdition. G. Hift. of C. B. 52.— See 
15 . LEA . 


= pl. 14 [g. In treſpaſs a licence is good juſtification 3 ſo in evidence. 
* 21 H. 7. 28. Rede.] 


See tit. [16. 20 H. 7. 4, 5. Cup of gold [was] in pledge, and the 
— executors | plead] that they redeemed it with their own money ; by 
Bo 22 the the better opinion [it is] good evidence, and recovery againſt them 
notes there. ought to be pleaded and nt given in evidence ; and beſides this [they 
= _ 1) pleaded] fully adminiflered.) | 

7. and the notes there. 


(17. 21 H. 7. 16. DDefendant] gave in evidence, that he be- 
ing fberiff, in action brought againſt him upon the ſtatute of ex- 
fortion, took it for bar fee of one cih was acquitted; and good 
evidence. ] | 

PI. C.qrz. [18. Evidence pal be appli-7 as he intends to his avail, and he 
a. by all the ought not to ſhew by preſumption a thing againſt himſelf, though 
3 . in writ or declaration, or in pleading, certainty ought to be ſhewn ; 
& 14 Ele. for the party ſhall anſwer to it, and the Court ought to judge of 
in caſe of jt, 13, 14 El. Newys AGAINST LARKE, which is, that a found- 
Newys 330 ation upon which the Court ſhall adjudge ought to be certain; other- 


© 22 wife the party ſhall anſwer to uncertainty, and the Court ſhall 


judge accordingly.) 
® Orig. is [19. Paſſeſſion continuing, ſhall make a man able to diftrain the 
(tant). zegſt of one baving no title, though he has no gſtate in right , and 
this taking is in reſpect + of the poſſeſſion rather than of a good 


Fol. 6 
2 title. Between SMITH AND STAPLETON, 15 El.] 
Pl. . 431. 


Arg. Paich. 15 Eliz in caſe of Smith v. Stapleton. See tit. Pſſcflion, (F) (C). 


Pr. Barre, [ zo. In debt againſt 2, and they plead non & factum, it is 
found the deed of the one, but not of the other, yet he fhall recover. 
See judg- 40 E. 3. 35-] 
ment (O. 2)» ; | 

In 4: fs {21. One had leaſe for years of land of a ſtranger, rendering 
rent, upon rent, and for the arrearages brought debt. The detendant pleads 
chat he owes him nothing, and [he] may give in evidence that he 


E r . never was ſeiſed of the land. This is good evidence. But if he 


ze in cui. pleads riens arrear, or levied by diſireſs, he cannot give in evidence 
— * Soy as before, as it ſeems. 7 El. Tr. 9 H. 7. 3. may ſay ne laſa 
hb; which the PAS] 
aefendurt | 
agreed ta bal fir one year, rendering rent of 151. and in fot be wwas grantee of a reverſion expectant 
n an eftate for life, which life vas dead at the time of the giving of the nate, which grant 
war 40 years before, and be wwas newer in poſſeſſion, but the tenant for life was all the time in poſſeilion, 
dating his lite. The defendant gave in evidence a privy grant of the ſaid reverfion. And it was 
ruled by Holt Ch. J. that the defendant in this caſe may give in evidence nil babuit in tene- 
mentis, the plaintiff having never been in poſſeſſion, notwithſtanding the note ſigned by the defendant, by 
which he agiced to hold, &c. Put if the plaintiff bad been in p:ſſſſir, though but tenant at will, &c. 
then the defendant could not have given this in evidence, without having been evicted. Lent-aſſiſes 
| 06 ih 13 W. 3. 1701. And the plaintiff was nonſuited, Ld, Raym, Rep. 746. Chettle v. 
ue, 5 


©1247] | [22, Leaſe 


Trial. 

F22. * Leaſe at will cannot be given in evidence upon net 
guilty, and in afſiſe and treſpaſs the jury] may give verdict at large, 
as becauſe there is no title comprehended ; not in reſcue, becauſe 
tenure is comprehended. +9 I. 7. 3. Contra in debt, and reſ- 


cue quere. I Witneſſes ſhall /ay nothing but that which they ſaw or 
Beard. 23 Al. 11,] | 


347 


* . P. But 
contra of a 
leale for 

years. Bt. 
General Iſ- 


Br. Reſ- 


cons, pl. 28. cites S. C. Br. Confeſſion, pl. 31. cites S. C.——-Br, Verdict, pl. 56. cites 


8. C. 


t Br. Teſtmoignes, pl. 12. cites S. C. & S. P. their oath is to ſay the truth, without ſaying to 


their belief. ä 


C23. In iſſue upon par/ſon or not parſon, [a man] may 
give in evidence g reſignation, though it be in other county, and ſpi- 
ritual. S§⸗ upon divorce in abatement of writ : but if it had 
been pleaded in bar, it ſhould be fried by the biſhop, Oc. 

E. 4. 16:1 | 
{ ras In debt pon obligation he pleads nen et fatum ; upon 
which they were at ifiue, and the witneſſes ſay that it was de- 
livered at York, which is another place than where it bears date, it 
does not warrant the iſſue. 2 E. 6. 7. 31 H.6.] 


GASSA'; for the delivery ſhall be intended where the dee4 bears date; but now the witn 


contrary, and fo the evidence does not warrant the iſſue. 


§S. P. Br. 
Scire Facias, 
pl. 133. cites 
9 E. 4. 49 


8. C. cited 
Pl. C. 7. b. 


Hill. 4 E. 6. 


in caſe of 
RENIGEA 
V. Fo- 


eſſes ſay the 
Trials per Pais, 376. (467.) cites S. C. 


But ſays, that ſurely if this be found, the plaintiff ſhall have judgment as well as upon a bond delivered 


before the date. 


| (ag. Deed is pleaded in bar, and ſays that nothing paſſed by the A minwho 
deed, he may give in evidence that it is net his deed. Erice — wed 
and Keble, 5 H. 7. 8. Contra, Bracton, fol. 3.] 8 


not give in 


evidence that nem off fatum; for by the pleading the deed is confeſſed; per Brian. Quod nota, 
and quzre. Br. General iſſue, pl. 79. cites 5 H. 7. 3.——— But afterwards in the ſame term 
Brian ſaid otherwiſe, viz. that he may give in evidence non eſt factum; and ſo it was held 
by Keble. Br. General Iſſue, pl. 38. cites 5 H. 7. 8. and ſays, ideo quære; for videtut 
quod non. | 


26. 20 H. 6. 24. In account before auditors [defendant IS. c. cited 
pleads that] he owes him nothing, he may give in evidence ns ſuch per Fineun, 


account. But upon riens arrear in debt, © include tenure dont de Vac” 
rien culpable. 9 H. 7. 3-] 1 
| tranflate 


this; but the meaning ſeems to be, that the defendant's ple ling riens arrear includes or admits a te- 
nure, ſo that he is concluded to ſay he does not hold of the plaintiff; yet he may ſay that he owes him 
nothing; ſo that if plaintiff diſtrains, and defendant makes reſcous, the defendant may plead not 
guilty. See the Year-book, 3. b. 4. a. Per Fineux, —— Br. Confeſſion, pl. 31. cites S. C. that riens 
arrear is not a denial of the tenure; for it is a negative which includes in it an affirmative, ==—_—_—_—_—_ 
Br. General Iſſue, pl 9. cites S. C. 


| [27. Evidence is not given but to inform them [the jury] in their — Verdict, 
ccniſc ience of the right ; {and] though no evidence was given of L* 07 1 


any part, or they will not give evidence, yet they are to give S. P. See 


verdict of one ſide or other. Vaviſor, 14 H. 7. 29. = . 7 
| pl. r. 
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343 Trial. 
1128. Licence may be given in evidence in treſpaſ7, upon not 
2 * guilty. Rede, 21 H. 7. 28. a. Contra, 14 KH. 8. 1. 


8. contra, viz. that it ought to be pleaded 


—8. P. Br. General Iſſue, pl. 46. cites 


12 H. S. 1, and therefore it ſeems that the 14 H. 8. in Roll is a miſtake, —Sce pl. 14. in the 


Bu there. 


3. C. cites 


x Falk. 385. 


Mich. 11 
Ann. ia 

caſe of the 
QuUrEN Ys 


 Canaxace, 
which caſe 


was thus, 
vi. indit- 
ment that 


C29. The jury ſhall be charged upon the point which is tra- 
verſed. 13 H. 7. 11. a. Frowike.] 


(Z. e) Evidence. What Thing ought to be proved 
| | in Evidence. | 
Ur. I N a treſpaſt for entry into his cloſe in Calvering, in a certain 
 ® Place called Calverfield, Cabutting] on the ſouth part upon a 
mill in the tenicre of J. S. if the defendant pleads nt guzity, upon 
which the parties are at ifſue, the plaintiff ought to prove his 
abutment, H. 37 El. B. R. between NowEL AND SANDS, per 
Curiam and counſel admitted.) 
[2. And in this caſe he ought to prove all the abutment ; for it 
is not ſufficient to prove the mill to be of the ſouth part, but he 


the defend- Ought alfo to prove that this at ſome time or other was in the te- 
ant bee nure of J. S. otherwiſe it is not good. H. 37 El. B. R. between 
— — NoweEL AxD SaNbs, per Curiam. Upon which the plaintiff was 
of St. Giles nonſuited. ] 

in the Fields, / | | 

riotouſly aſſembled, & quoddam cubiculum cujuſdam Sarz S. in domo manſionali cujuſdam Saræ James, 
Gegit & incravit, and thirty yards of ftuff took and carried away. Upon evidence it appeared to be the 
manſion-houſe of David Jamion, and not James; and the Ch. J. held that this did not maintain 
the indictment like this caſe of Roll; for in the principal caſe part is local, part not local, the cu- 
biculum js local, the taking and carrying away is not local; but then all is put together as one entire 
fact under one deſcription, ana yuu cannot divide them. | 


3. The caſe upon the evidence was thus; the plaintiff had a 
legacy given him. by the will of J. S. of a larger aſſiſe than the 
defendant did like of; and the defendant, in conſideration the 
plaintiff world forbear to move teflator to make an alteration of his 
will, did promiſe the plaintiff 101. and he averred he did forbear, 
&c. and did aver the teſtator had goods to the value of 1001, and 
he was conſtrained to prove this as part of his cafe ; quod nota, 
though it be a greater ſum averred than needed. Clayt. 139, New- 
ſom's caſe. | ; 

4. In caſe for falſely and fraudulently ſelling a horſe to the plain- 
tiff, as the proper horſe of the defendant, ubi revera, it was the 
horſe of Sir J. L. becauſe the plaintiff could not prove that the de- 
fendant knew it not to be his own horſe, (for the declaration muſt be 
that he did it fraudulently, or knowing it to be not his own horſe, ) 
the defendant having bought the horſe in Smithfield, but not le- 
gally tolled, the plaintiff was nonſuited. Aleyn, 91. Mich. 
24 Car. B. R. Sprigwell v. Allen. 


3 2 


5. In 


Trial. E 348 


5. In caſe the declaration was for delivering un-merchan- Skin. 66. 
dizable goods, nbi them to be nought, yet the knowledge need Bzvixc- 


not be proved in evidence. Per Curiam. Vent. 365, 366. Mich. Nr 
34 Car. 2. B. R. Deniſon v. Ralphſon. S. C. And 
that if in 


this caſe it could not be proved upon evidence that the party was knowing that the goods were unmer- 
chandizable, yet the plaintiff ſhould have a verdict; and that ſo it had been ruled in a demurrer 
upon evidence. 2 Show. 250. pl. 256. BENIN CGSACE v. RALPHSON, S. C. but S. P. does 


not appear. | 
6. In cafe for reſcuing goods which the plaintiff had diftrained [ 349 ] 


for rent, the plaintiff declared that he was ſeiſed in fee of a cer- 
tain meſſuage, &c. and ſo ſeiſed demiſed it to J. S. fer a year, and 
% from year to year as long as beth parties ſhould pleaſe, by a parol 
demiſe, reſerving rent; and for rent arrear he diſtrained, and the 
diſtreſs was reſcued from him by the defendant for which the ac- 
tion was brought. And here the plaintiff having laid a ſeiſin in 
fee in himſelf, was fain to prove it. 6 Mod. 215. Trin. 3 Ann. 
B. R. Dod v. Monger. | 


(AF Evidence. How the Progf ſhall be made, Fal. 678. 


Li. I a treſpaſs for entry into a cloſe in Calvering, in a certain See (Z. e) 
I place called Calverfield, abutting on the ſouth part upon a mill, Pl. 1s 2. 
&c. it is ſufficient proof of this abuttal, zbat the mill lies on this 

part of the land, but that a highway is between the mill and the 

land. H. 37 El. B. R. between NowEL anD SaxDs, per Curiam 
adudged.] | | 

{2. If the buttal be aſſigned to be towards the eaſt, though it lies 
north, yet if it inclines to the eaſt, that is to ſay, if it be towards 
the caſt, it is ſufficient proof of the buttal. P. 7 Ja. B. between 
MiLDpMuAT and DEAN, per Curiam.] | 

[3- Upon fully adminiſtered pleaded, the account given to the or- 
dinary ſhall not be given in evidence, nor any reſpect had to it. 

P. 7 Ja. B. ToRvIE's caſe, per Curiam.] 

4. If a man enters into a bond for payment of a ſum certain at a * It ſeems 
day certain, the obligee ſhall not be put to prove “ the bond. chat it 
Toth. go. cites Novemb. 1629. Per Ld. Keeper. Mainwayring — vE 
V. James and Moie. not be put 
| to prove the 

conſideration of the bond. 


5. In an action on the cafe, for the profits of the office of maſ- New 
ter of the king's wardrobe, the plaintiff declared that king u en 
Charles the zd in the 23d year of his reign, granted him a pa- of this na- 
tent to hold the ſaid office for life, reciting a former grant thereof ture, that it 
to the earl of Sandwich, and the ſurrender of that grant. 2 
And that the defendant, by colour of a patent granted to him c Parti- 
in the firſt year of the late king James, had entered upon the ©" ſum 


office, and taken the profits, and had deprived the plaintiff 204 ewes 
14 
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= But the whole benefit and profit of the office. Upon not guilty 
wad pleaded, it came to a trial at the bar; and it was infiſted 
te the da- for the defendant, that the plaintiff's patent having recited a 
wage t former grant, that they muff prove that grant to have been ſur- 
2 4 * rendered. To which it was anſwered, that f they took aduan- 
ce com. tage of the recital, they muſt admit all that was recited, as well 
max 4n- the ſurrender as the grant. And of chat opinion was the 
3-0. Eat Court. Then the defendant produced the earl of Sandwich's 
of Moun- patent; and this the Court held would put the plaintiff to 
mage. 14. prove a ſurrender. And a ſurrender was ſhewn in evidence ac- 
” cordingly. Vent. 170. Paſch. 2 W. & M. C. B. The Earl of 
Mountague v. Ld. Preſton. 
6. It ſeems there is a difference between pleas of performance 
and pleas in excuſe; that in pleas of excuſe he is bound to 
[ 359 ] prove it as he pleaded it ; but otherwiſe in pleas of performance. 
See 10 Mod. 303. 306, 307. Paſch. 1 Geo. 1. B. R. Weddat 


vr. the Manucaptors of Jocar. 


G. f) Evidence. What Things ſhall be given in 
Evidence, or ſhall be good Evidence, 


Jo» 555: pL Fr. JF aman deviſes land by his awill in zuriting, by force of the 
7- S. C. but ſtatute of wills, or at common law by cuſtom, and this 
_ - do's will is proved in the ſpiritual court per teſtes, yet the probate of 
4 5 "lg this will, nor the witnefſes who were ſworn for the = dh of it, 
only vgs are to be given in evidence at common law to prove the will and 
g_ the deviſe of the land; becauſe this probate as e rhe land, which 
the proving is a matter of franktenement, was coram non judice, though the 
tuen will ia probate was good as to the perſonal eſtate deviſed by the ſame 
the e will. Hill. 10 Car, B. R. between BRETT NETTA , AND STE- 


—_ C. PHEN BRETT, refolved per Curiam.] 


I. - 
2 ST, S. P. . P. Sti. 10. Paſch. 23 Car. Betſworth V. Betſworth. See tit. 
Prohibiticn, (F. 2) pl. 3. S. C. and the notes there. And alſo ſee (E. a) there, pl. 6. and the 


notes. 


® Cro. C. [L If the letter: patents of the king are ſhewn in evidence, 
—_ in which it is recited that the office was before granted - | 
Cas. 2. S- C. letters patents to J. S. and that he has ſurrendered it, whic 
but S. F. the king accepted; and then in conſideration of this ſurrender, 
zart the king granted the office to J. D. it is not ſufficient evidence 
— 1920" to ſhew thoſe letters patents, without ſhewing the letters patents 
S. C.but themſelves made to J. S. and his ſurrender by matter of record, 
S. P. does >. 4 . 
yrs becauſe it is not to be tried or proved by the country, but by 
appear- 1 - g 
A. /) matter of record, being things of record. Mich. 13 Car. 
K 5. B. R. between * Six JohN Meare and SR WILLIAu LEN- 
THALL, in an aCticn upon the caſe, for the office of marſhal 
of B. R. Refolved per Curiam, upon evidence at a trial at 
bar, and fir John Mead nonſuited for want of proving it, 
(Ie ſeems it is not neceſſary to ſhew the record, but it is = 


Trial. 


fit to be permitted to prove it in ſuch manner, without ſhewing 
the record, or a ſrue copy of it. But it ſeems the jury might well 
find it, if they believe it to be true. Witneſſes examined to prove a 
ſurmiſe in a prohibition in B. R. or B. or other court of record, 
ſhall not be given in evidence on a trial in another action upon the 
ſame cuftom, becauſe the defendant in the prohibition cannot 
croſs-examine. Mich. 13 Car. B. R. between the EAML or + SaL1s- 
BURY and SIR BROKET OPENCER. Per Curiam, reſolved upon 
evidence in a trial at bar.] 


3. If upon a writ of diem clauſit extremum, evidence be given at 


the bar in the court of wards, to ſind an office for the king, and 
the jury after evidence are agreed to find a verdlict againſt the king ; 
but before the verdict given they are diſcharged : in an actian after 
for the title of the land, between thoſe who make title to the 
land, if one of the fir jury is brought to give evidence that the 
jury was agreed to find againf? the king, it ſhall not be admitted 
without ſhewing of a copy of the writ, or ſome order for it, it 
being a matter of record. P. 16 Car. B. R. between RoBerTs and 
SIR SIMON HARCouRT, per Curiam reſolved, but after admitted 
by conſent. 


W. 3. Anon. — And Ibid. 565. Mich. 13 W. 3. one cannot give “ evidence of any thi 


former trial, without producing the record of the former trial, 


[A. In a ſuit in the Star-chamber, witneſſes were examined to 
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— — 
+ Fol. 679. 
— nnnnned 


See pl. 10, 
II. None 
can be ad- 
mitted to 
give evi- 
dence of 
what was 
done at a 
former trial, 
unleſs the 
proceedings 
at the ſame 
be proved. 
12 Mod. 5 5 5. 
Trin. 13 
ng done at a 


1 


prove what was depoſed concerning a will in court chriſtian, yet 
becauſe the depgſitions are not allowed in the Star-chamber taken in 
anther court, thoſe depoſitions were rejected, as a crafty device 
to introduce depoſitions againſt the rule. Hobart's Reports, 159.]J 

5. Witneſſes examined in court chriſtian, in a ſuit for tithes, Teſtimony 
though they are dead, ſhall be given in evidence in an action at Wanne 1B 
common law, where the ſame cuſtom is in queſtion which was which is 
in the court chriſtian. Mich. 13 Car. B. R. between the EARL” not of te- 
OF SALISBURY and SIR BROKET SPENCER, per Curiam reſolved e e 


upon a trial at bar, ] court is, 


though it be 


in a caſe whererf they have juriſd cr ion, ſhall not be read here; per Hutton J. but the other 3 juſtices. 


contra. But afterwards they agreed to Hutton; and becauſe it never had been done, they would not 
make this a precedent. Litt. Rep. 167. Mich. 4 Car. C. B. in a caſe of evidence. þ 

It was moved, that depoſitions taken in the ecc/c/ia/tical court, might be given in evidence in a trial 
in this court; and the court was againſt it, becaute they were not taken in a court of record. And 
they ſaid, although the parties were dead yet they ought not to be allowed. And by Banks Ch. Juſtice, 
no depoſitions ought to be allowed which are not taken in a court of record, And Foſter and Reeve 
were of opinion, that although the parties would afſent to it, yet they ought not to be given in evi- 
dence againſt the conſtant rule in ſuch caſe. Crawley contrary; for he faid, that a writing, which 
by the law is not evidence, might be admitted as evidence by the conſent of the parties. Mar. 120, 121. 
pl. 198. Mich. 17 Car. Anon. 


Proofs in the ſpiritual court, in order to a deprivation for ſimony, were offered to be read, but was not 


allowed; for thoſe courts are no courts of record. But the ſentences of deprivation were ſuffe. ed to 
be read. Freem, Rep. 84. pl. 103. Paſch. 1673. Philips v. Crawley. 


[6. A ſentence given in the court chriſtian touching tithes, may be See the note 
ven in evidence in an action at the common law; for this is a md 5 
judicial act. Mich. 13 Car. B. R. betwen the EarL or SALISBURY 
and SIR BROKET SPENCER, Per Curiam. | 
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Hob. 112. [/. Depoſition: taken in the court of the council of York, touching 
ple 13% & De title of land, ought not to be given in evidence, becauſe the 


„C. t . k . i 
Sch reſolu.. ſaid court is not competent in a caſe of this nature. Hobart's 


tion or rea- Reports, 155, 156. between the King and Loxo HuNspon plain- 


rr tiffs, and the CounTrss oF ARUNDELL and Lord HowarD de- 


that thoſe fendants. Per Curiam reſolved.] 
depobitions were allowed and given in evicence by the lord Coke then attorney general, in 36 Eliz. 
upon an office at Carliſle, taken before my lord chancellor then matter of the rolls, upon the 
attainder of Francis Dacres, which was alſo confirmed by my lord Coke: yet that moved us 
| Hittle, both ,becauſe the caſe differs much between an inqueſt of :ffice, which admits a traverſe, and 
this hearing, which is final And alſo becauie it is now contradicted, and put to the judgment of the 
Court, which muſt give an:wer judicially, which before paſſed in ſilence. 
Depofitions taken is the dutcty, and exemplified, were offered in evidence, but rejected, becauſe the 
anſwer of the defendant was not alſo exemplified ; fo that it may appear to be the ſame matter and 
title. Ard by this it ſeems then they might have been allowed. Clayt. 9. pl. 17. Aldbroke's caſe. 
Depaß tium taken in the council of York, or marches of Wales, ſhail not be received here. Agrecd 
per tot. Cui. Lit. Rep. 167. Mich. 4 Car. C. B. in a caſe of evidence. 


Hob. 112. [S. Depoſitions taken in a ſuit betaveen other perſons, ſhall not be 


oy 3 given in evidence againſt him who does not claim under any of the | 


Elution or ſaid perſons. Hobart's Reports, 155. in the ſaid caſe of THE KING 


rzafon.—lt and LoR Y HowarD. Reſolved. ] 
was agreed, | - | 
that depoſitions taken in a cauſe tobere terant for life only wwas party cannet be made uſe of as evidence 
again the reverfioner or remainder-man. And loid keeper declaied his opinion, that depoſitions 
taken in a ſuit where tenant in tai was party, could net be made uſe of againſt the ie of tenant in 
tail, becauſe he comes in by a title paramount per formam dont; and although tenant in tail has a 
over the eſtate, and may diſpoſe of it, yet if he in a bond binds himielf and his heirs, the iſſue 
In tail is not bound; but if tenant in fee is party to a ſuit, the depoſitions taken in ſuch a *cauſe 
may be read againſt the heir. 2 Freem. Rep. 264. pl. 333. Mich. 2702. Lord Peterborough v. Lady 
Dutcheſs of Norfolk. | 
= 
[352] 5 | | 
In trover [o. Depoſitions taken by commiſſioners upon a commiſſion of bank- 
* rupts, ſhall not be given in evidence in a ſuit, in which it comes 
puptcy, c. in queſtion whether he was bankrupt or not, or to prove any mat- 
1 —_— ter depending upon it, becauſe the other party could not crofs- 
; but the : i 3 
| quetim amine the party ſworn. This is the common courſe.] 
was upon 2 bill of ſale of 189 pipes of wine to a name-fake of the bankrupt's, whether the ſame 
was fraudulent or not. The evidence offered was the depohtion of the bankrupt himtelf before the 
commiſſioners, and the Court held ir good enough. Kut this being oppoſed by the defendant's coun- 
fel, proof was made viva voce, of whe the bankrupt confeſicd. 2 Keb. 348. pi. 31. Laich. 20 Car. 2. 
B. R. Bents v. Micoe. | 


See pl. 3. 11. [10. In an information for the king by his attorney-general, after 
evidence given, if the jury are agreed to give their verdict, and 
when they are ready to give their verdif in court, the attorney-ge- 
neral ſaid that he will not proceed, but will have a juror drawn, (as 
he may, ) and it is ſo done, and ſo no verdict given. In a new in- 
formation by the attorney-general for the king, none of the firſt ju- 
rors ſball be admitted upon trial of the iflue in this new informa- 
tion, to give evidence that the firſt jury auas agreed to give a verditt 
againſi the king, becauſe inaſmuch as it ought not to be diſcovered . | 
againſt the wy in the firft information, by the ſame reaſon it 


* ſhall not be diſcovered againſt the king in this new information; | 
-14- in 


Fees there, for if it ſhould be, then no benefit would accrue to the king by 
his prerogative to + draw a juror before verdict. P. 16 Car. | 


® Fol. 680. B. R. in an action * between RopzkTs AND Sik SIMON HAR- | 
—— + COURT, 


— — 


death of J. 8. if the jury impanelled to find it be adjourned out 9 
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COURT, upon a trial at bar. Said by juſtice Jones to be the 
courſe, and agreed by Sir John Banks, the attorney-general:] _ 

11. In writ of diem clauſit extremum to find an office after the — 10. 
— dee 
the country to hear their evidence at the bar at Weſtminſter, in the 14. in the 
court of wwards ; and there, after evidence heard, they go together notes there; 
to conſider of their evidence, and after are agreed to give a ver- 
dict againſt the king; and then, before their verdict given, they are 
diſcharged, fo that no verdict is recorded, yet one of the jury ſhall 
be admitted to give evidence, that they were agreed to give their 
verdict againlt the king. P. 16 Car. B. R. between RoßERR TSC 
AND SIR SIMON HartcourT, upon a trial at bar. Reſolved per 
Curiam. And the evidence permitted to be given accordingly in 
this action, which concerned the title of the land between them: 

But this trial did not concern the king. | | 

12. Always when a man pleads a general iſſue, if his evidence 
lands with his iſſue, and proves it to all intents, the evidence is good; 
but if the evidence does not prove the iſſue, as where in treſpaſs 
2 man pleads not guilty, and ſhews in evidence a releaſe or arbitre- 
ment, quzre of this, if good; per Fineux. Kelw. 64. a. in pl. 2. 

Trin. 20 H. 7. | | | 

13. In an action upon the caſe, for taking the profits of the un- 
der clert of the treaſury, a note obtained by the lord Finch, maſter 
of that office formerly, F the officers ſubſcription, that they were but 
ſervants, was offered in evidence, which was inſiſted to be no 
more than ſome pariſhioners ſubſcription to pay tithe in kind, 
which will not bind others; which the Court agreed to, and re- 
fuſed to let it be given in evidence, eſpecially part being cut off. 

Keb. 258, 259: pl. 36. Paſch. 14 Car: 2. B. R. Whitchurch and 
Paget _. | Es : 33 
14. Upon a fegffinem pleaded by deed, evidence cannot be given [ 353] 
without or by other deed. Brown's Anal. 16. | 
15. Chiragraph of a fine is prima facie good evidence, and is 
evidence of fo high a nature, as that no parol evidence ſhall be 
allowed to falſify it. Admitted Arg. 10 Mod. 42. in Lord 
Say and Seal's caſe, 


See the ſame diviſion at tit. Evidence, with its ſeveral ſubdiviſions: 


(C. f) Evidence. What Things may be given in 
Evidence upon a Special Iſſue. 


Ii. 1 action of debt for rent reſerved upon a leaſe fir years, if If the leaſe 
defendant pleads non dimiſit, he may give in evidence that 3 
lefſor had nothing in the land at the time of the demiſe; Co. Litt. dented, both 
47. b. | : parties are 
8 | concluded; 
but if it be by deed poll, the leſſee is not eflopped to ſay that the leſſor had nothing at che time of 
the leaſe made. Co. Litt. 47. b. 

Iſſue was joined upon a traverſe of a leaſe for years by parol, viz, abſque hoc quod talis dimifit. It 
was argued, that he may ſay that the leſſor had nothing in the land at the time of the demiſe. The 
Court at firſt doubted, but afterwards thought it good evidence, D. 122. b. pl. 23- Mich. 2 & 3 Ph. 
& M. Martaine v. Hardy. | 

| C C — [ 2, If 


(v. e. 2) pl. 
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Br. General [2. If an ifſue be whether A. and all thoſe whoſe eftate he has, in 


> 95; 4 6 © a houſe, &c. have had commen for ſo many beaſts, &c. time whereof 


memory, &c. it is not any maintenance of the preſcription to give 


in evidence a common for cauſe of vicinage, becauſe this common 
does not commence only by the preſcription, but with the pre- 
ſcription, and the conſideration that the other ſhall have common 
in his land. 13 H. 7. 13. b. | | 
See (K. f) [Z. In an action of aut and battery, if the defendant juſtifies 
pl 4 Go of the aſſault of the plaintiff himſelf, and the miſchief which he had, 
15. Mice, &c. To which the plamtif replies de ſon tort demeſne, without ſuch 
24Car.B.R. cauſe ; upon which iſſue is joined. If there was a treſpaſs done at 


TrxoxxTON another day than that which the plaintiff has aſſigned, and which the 


v.LysTes, 


S. C. fays, defendant has aſſigned upon the plaintif, and another upon the defend- 
that iſſue aut by the plaintiff, it ſeems that the verdict ought to be found for 


was joined the defendant ; for when the defendant makes a ſpecial juſtifica- 


he de- " , 8 
8 tion, and plaintiff replies de ſon tort, &c. if the defendant can 


juſtification, prove any ſuch treſpaſs done upon him by the plaintiff, it ought 


andgarein to be found for him, though it was at another day than he has 


22 — a alleged; for the day is not material, but upon ſuch ſpecial juſtifi- 


battery by cation the defendant has liberty to prove his plea at any time; 


2 3 and the plaintiff might have made a new aſſignment at another time, 
Cir. before, and then he ſhould have election to prove any aſſault upon him at 


and that it any time; for peradventure there may be ſeveral treſpaſſes at ſeve- 


99 ral [times,] for which the defendant may have ſeveral anſwers; 


and pro- and therefore if ſuch manner of pleading ſhould not be allowed, 
duced wit=" and ſuch evidence, the defendant cannot know how to aid himſelf, 


— „nor can know for what treſpaſs the action is brought. 


The plaintiff [A. Contra Mich. 14 Car. between THoRN TON AND Lis TER, per 


_— that Curiam, Ruled upon evidence at bar. But note Jones heſitated, 
attery 


he intends and would have it found ſpecially. Intratur, Trin. 14 Car. 
was upon the Rot. 843-] | 

9th of July, 

13 Car. and produced witneſſes to prove that. It * was inſiſted, that this was no evidence; for that 
the plaintiff ſhould have replied ſpecially, and ſhen that ſpecial matter. But per tot. Cur. he need 
not; and had he ſhewn another day in his replication, it had been a departure; and his chewing his evi- 
dence at another day, fans fon aſſault, is ſufficient ; for the day is not material- Jones ſaid, if they had 
both agreed on one day, it ſhould have been ſpecialiy pleaded. Bur Brampton heid it all one, and as it 
is now pleaded to be at ſeveral days, it is clearly unneceſlaty. And the Court faid it was fo clear, that 
they denied to have it found ſpecially. 

In an aſſault ard battery, (at the nifi prius in Middleſex,) the def-ndant juftified ; and the plaintiff 
replied de injuria ſua propria, and iſſue thereupon. The d-fndant proves hs juſtification at one time. 
Now, per Thompfon, the plaintif cannot, withcut a ſpecial replica ion, give in evidence a battery at 
emtber time. And the Ch. J. was of the ſame opinion, and therefore the plaincitt was nonſuited. 
Comb. 50. Paſch. 3 Jac. 2. B. R. Anon. | | 


*[ 354] 


F Fol. 681. by + letters [ patents}, ſurrendered this e/tate to the king; it ſeems it 


5. If the iſſue be whether A. being a /efſee for life of the king, 


Hob. 203, 


20g. pl. a 50. other letters patents, by which the king, in conſideration of the ſur- 


Trin. 14 render of the ſaid eſtate, regranted it to A. for this ſurrender in 
A in caſe Jau is ſufficient to prove the iſſue, that he ſurrendered his eſtate. 
G Wain vs i 


Holman, Dubitatur. Hobart's Reports, 276. ] 


ae. 7. (6. In an action upon the ca/e, if the plaintiff ceclares that where 


J. S. was indebted to the plaintiff in 113091. afterwards he m_ 


5. C. 


may be given in evidence upon this iſſue, that the leſſee accepted 


F K f ² . ¾ a 5. the. an ao th a. 


wood ends 


F . 


S alto JV, 


- Trial. 


the defendant to pay to the plaintiff 11141. in part ſatigfaction of 
the ſaid debt; and that after J. S. paid to the plaintiff 105ol. parcel 
of it ; and after in conſideration that {he would flay for] the ſaid Gl. 
reſidue of the 11141. till J. D. ſhould pay to him the ſaid ſum, being 
due to him, aſſumed and promiſed to pay the faid 641. and averred 
performance accordingly ; and alleged that F. D. paid to the defend- 
ant the ſaid 64]. To which the defendant pleaded non aſſumgſit. 
If the promiſe be proved, the defendant cannot give in evidence 
that J. D. has not yet paid the ſaid 641. becauſe the iſſue is only upon 
the promiſe, though there is not any cauſe of damage, nor of action, 
if he has not received the money of J. S. Mich. 16 Car. B. R. be- 
tween HoLDpiTCH anD BRODRIDGE, adjudged upon advice of all 
the juſtices of Serjeants-inn in Fleet-ſtreet, beſides juſtice Jones 
and lord Littleton, who ſeemed e contra; and they ſaid that this 
is like to an action of covenant; though I urged, that in all ac- 
tions there is a general iſſue to be taken, which will put in iſſue 
all the declaration, and that there is not any general iſſue but this 
to be taken; for he cannot plead not guilty. But of the other 
part it was faid that the payment of the 641. by J. D. might be tra- 
verſed, and then the promiſe had been confeſſed.) 


7. In a writ of right, if the tenant joins the miſe upon the mere 


right, he cannot give in evidence a collateral warranty ; for he has 
not any right by it, and therefore it ought to have been pleaded. 
Co. Litt. 283. a. 

8. Treſpaſs, the defendant pleads that the place where, &c. is his 
freehold, and gives in evidence a fine with proclamations, it is good 
evidence, becauſe it is a title. Brown's Anal. 16. | 

9. In falſe impriſonment, if the defendant juſtifies by warrant made 
after the arreſt, the plaintiff may reply de injuria ſua propria, abſque 
hoc that he had any warrant, and give the matter in evidence. 
Brown's Anal. 18. | 


(D. f) Evidence. The Efed of the Iſue. 


þ JF advowſen be pleaded to be granted by deed, and iſſue is taken 

by a „ranger to the deed that he did not grant by the deed, 
If it can be proved that he granted it without deed, as 1t may be 
(as there is held) or by other deed, it is good, becauſe the deed 7s 
ſurplus, and the effect of the iſſue is wpon the grant and not the 
deed. 43 E. 3. 1. b. 2.) ; 

\ [2. If an impriſonment by dureſs at D. be alleged in avoidance of 
deed, upon which they are at iſſue, it ſhall not be given in evidenc 
that he who is ſuppoſed to be impriſoned at D. never was at D. 
for the place is not traverſable; but the effect of the iſſue is whe- 
ther it was made by dureſs. 14 H. 4. 35. Adjudged.] 

[3- In an afſiſe if the tenant pleads a feoffinent made to him by 
J. S. a ftranger by deed, bearing date, &c. and plaintiff makes title 


and traverſes without that that J. S. enfeoffed the tenant by deed, If].S. 
it may be given in evidence, that he enfeoffed him by other deed © 


er without deed; for the effect of the iſſue is hn the feo _ him, and 
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355 Trial, 
gives in evi- and not upon the deed. 43 E. 3. 1. b. 2. will prove this. Contra 
dence that it 12 E. . b.] 3 - P 


was a fine 
(which is a feoffment of record) it is god evidence. Brown's Anal. 17. 


See Eſcape, [. In an action againſt a gaz/er upon an eſcape of a priſoner, in 
* execution, if the iſſue be whether the gaoler immediately after the 
One in ex - Elcape made ſroſb ſuit after the priſoner, & c. and evidence is given 
ecution got that a priſoner eſcaped from the priſon by negligence of the keeper 
_ I is abſent by a day and a night, and the keeper did not know o 
corpus to re- and is abſent by a day a night, and the keeper dic | 
it (having ſeveral other priſoners under his care) but when he had 
Fol. 682. notice * of it, he immediately afterwards made freſh ſuit after him, 
— — and reica him, this is an immediate freſh ſuit to maintain the 
_ mim: iſſue; for convenient purſuit is an immediate freſh ſuit in law. 
elf, and eſ- . . * 
caped to Tr. 10 Car. B. R. reſolved per Curiam upon evidence at bar be- 
London, and tween HINTON AND SIR Joan LENTHALL Marſhal of B. R. and 
in taker fo upon ſuch iſſue reſolved. Pe 11 Car. B. R. between ELrox 
a SIR Jonxn LENTHALL, reſolved per Curiam upon evidence 
bailif cook at bar, where the evidence was, that he eſcaped at g of the clock 
3 in the night, and the notice and freſh ſuit upon which he was re- 
tion of falſe taken was in the next morning at 5 of the clock.] 


impriſonment againſt the bailiff, tie Court held, that the freſh ſuit had been good though he had not 
taken him in the end of the year, if inquiry was made after him, and conſeguentiy the action not 
maintainable. Godb. 177. pl. 247. Mich. 8 Jac. C. B. Stone's caſe. 


See pl. 2. [5. Defendant pleads a feaſmeni made to him by deed by F. S. a 
ſtranger to the plaintiff, and plaintiff makes title to him, and 


traverſes without that that J. S. enfeoffed the defendant modo & 
Forma, it may be found in evidence that he enfeoffed him by other 


deed or without deed, for the effect of the ifſue is upon the feoffs 
ment. Contra 12 E. 4. 4. per Litt.] 


And becauſe [G. If a man leaſes land by indenture dated 30 Aug. 23 H. 8. 10 


„e have from the feaſt of St. Michael next enſuing for 21 years, and 
leaſe made the ſame leſſor by indenture reciting the ſaid leaſe, and that it bore 
to this 24 date the 6th of Aug. 23 fl. 8., &c. leaſes it for years to commence from, 
1 ® the expiration of the firſt leaſe, and it is pleaded that he leaſed by in- 
end of 30 denture dated 30 Aug. 23 H. 8. as above, and after by other indenture 
years then reciting that he had demiſed it by indenture dated the 3oth of Aug, 
ag eue 23H. 8. demiſed it, @c. as.above, and iſſue is taken that he non di- 
ier the de- miſit modo & forma. The laſt indenture may be given in evidence 
miſe, and in- though the date of the firſt indenture be miſtaken; for it is not 
dentureef the material, but the effect of the iſſue is upon the demiſe, D, 2, 3. 


ſaid leffee 


Folly ended, Ma. 116. 70. Adjudged.] 
Sec. and | 


were not to hate after the ſaid demiſe and indenture of the ſaid firſt leaſe fully ended; the ſaid leaſe made 
to the 2d leſſee is good, notwithſtanding this falſe recital of the 6th day of Aug. mentioned in the ſaid 
indenture, and that this recital was as void, and the ſaid leaſe made to the 2d leſſee toolc effect by the 


Br. fade 7. In aſſiſe, the — vouched, the vouchee pleads that heretofore. 
« 9 the plaintiff brought an aſſiſe againſt his father, who pleaded that 
c. the plaintiff did infeoff him by his deed; and that it was fo found — 

ſo. 11 N e 
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Trial. 


the alſiſe, and he demanded judgment, and upon iſſue nul tiel re- 
cord, the record was, that the ſaid aſſiſe was againſt the father and 
mother, and yet adjudged no failure; but the wverdic? muſt not 
wholly depart from the words of the iſſue. Hob. 55. in cafe of For- 
ſter v. Jackſon, cites 16 Afl. 19. 

8. If a zreſpaſs be alleged to be done on the 5th or the 1/7 of May, 
and at ſuch a time no treſpaſs was done, yet if it falleth out upon 
the evidence that the treſpaſs 2was done before the action brought, it is 
ſuihcient. Co. Litt. 283. a. at the bottom. 8 

9. If the point in iſſue be a bare agreement, or ſimple contract 
without any complex matter, and the evidence prove it to be an 
agreement ſpecial, this will be good. Heath's Max. 85. cites 
PLC. 8. | 

10. So if it be of a LS ab/clute, and the proof be of a 
feoffment conditional. Heath's Max. 85. cites Pl. C. 8. 

11. In avowry, the defendant alleged ſeiſin within 50 years by the 
hands of F. S. the plaintiff traverſcd abſque hoc that he was ſeiſed 
modo & forma. Jury found that he was ſeiſed within fifty years 
by the hands of F. D. and adjudged for the avowant. D. 116. b. 
Marg. pl. 70. cites P. 37 El. C. B. Skinner v. Gray and Giles. 

12. A deed of feoffment without livery may be given in evidence 


ar a releaſe, per Barkley J. Clayt. 32. Ballard v. Sitwell. 


13. In aſſunipſit for money due, the plaintiff laid it in his de- 
claration to be payable on reguęſt, and by his witneſs it did appear 
that a fortnight's time was given for the payment of it, and though this 
fortnight's time was paſt long before this action brought, yet now 
it was held a failure in the proof of the plaintiff's caſe, as he had 
laid it. Clayt. 115. pl. 199. Auguſt 1647. Anon. 

14. On a declaration for words ſpoken in the preſence of A. B. 
and others, in evidence, it is ſufficient to prove that they were 
ſpoken in the preſence FA others only. Trials per Pais, 180. (390.) 


_ cites Lent Aſſizes, Norfolk, 1662. Per Hale Chief Baron. Wink- 


field v. Coot. 


15. Debt on bond to perform an award, ita quod the award, be At the ſame 


delivered to the parties. If in evidence, delivery be proved to the 
wife, it is ſufficient for the jury to preſume the delivery to the 
party himſelf. Per Hale. Norfolk Summer Aſſizes, 1665. Trials 


per Pais, 188. Trice v. Pratt. | 


16. Debt on bond. An award was to pay money in, or at the | 357 ] 


houſe of F. S. The plaintiff ſaith it was not paid at the houſe ; 
which per Cur. is well enough; and if it were paid in the houſe, 
it may be given in evidence on ifſue, that it was paid at, &c. Judge 
ment for the plaintiff, 1 Keb. 753. pl. 49. Trin. 16 Car. 2. B. 
Fitzherbert v. Hine. . | 

17. Where a demiſe is pleaded to huſband and wife, a fine ſur 


Anal. 16. Ne 
18. In an action on the caſe by the hu/band, of an aſſumpſit made 
to him, if evidence be given that the ſame was made to his wife, 


aud that he did agree te it, it is good. Brown's Anal. 17, 


Cc 4 


aſliſes, per 
Moreton 
Juſtice, 
delivery to 


the party's. 
fon is good 
evidence. Trials per Pais, 188. Violet v. Cook. 


releaſe to them, is no evidence to prove the ſame. Brown's 


» tac. » 
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(E. f) Evidence. What Thing may be given in 
Evidence upon the General ¶ſue pleaded. 


He muſt [I. IF a man pleads the general iſſue as net guilty, he cannot 


plead the give in evidence à matter juſtifiable, which will be a confeſſion 


ial mat- 2 . 
— of the aft ; for it is contrary to the iſſue. 11 H. 4. 65.] 


confeſs and juſtify the act. Co, Litt. 282. b. ad finem. 


He maꝝ juſ- [ 2. As in treſpaſs of battery upon not guilty pleaded, he can- 


tify the ſame 3 » K | 
tobe done of not give in evidence that it ves de for aſſault demeſne. 11 H. 4. 65.1 
the plaintiff s own aſſault, but then he muſt pl ead it ſpecially. Co. Litt. 282. b. ad finem.— Br. Ge- 


neral Iſſue, pl. 19. S. P., cites 22 f. 6, 33. 


S. P. And [3. In an action of 2waſe in an houſe, if defendant pleads 20 


9 · abe done, he cannot give in evidence that it «vas Suffeciently re- 


dence - paired before the writ purchaſed, becauſe the waſte is acknowledged 


E urs ahh at one time; and therefore he ought to plead it in bar. D. 
pairing 8 7 | 

the houſe, 10 El. 276. 51. Co. 5. Whelp. 119. b.] 

Kc. is, but he my give in evidence any thing which proves it mo waſte, as by tempeſt, lightning, 
enemies, &c. Co. Litt. 233. a. (d) (c).—Nor can he give a releaſe in evidence; for the evidence 


7 


is repugnant to the plea. Jenk. 19. pl. 35. 


— | [4. If my ſervant puts my beaſts into the land of a ſtranger without 
— my aſſent, and a treſpaſt is brought by him againſt me, I may plead 


pl. 12. and nt guilty, and give this matter in evidence; for now I am not 

the notes guilty, but my ſervant; for by the putting of the beaſts into the 
land he has gained a ſpecial property. Contra, 12 Hf. 7. 3. b. 
Kelloway.] 

Rall. Rep. IS In treſpaſs of battery of his ſervant per quod ſervitium amiſit, 

354+ Pl. 15. the defendant may plead nat guilty, and give in evidence a juftifi- 

bs 3 K. cation of ſuch battery, which tis not any leſs of ſervice, as a thruflin 

= Coke away. My Reports, 14 Ja.] | 
Ch. J. at the end of the caſe of Norris v. Baker. 


13581 . 3 
[6, In a parco fracte, if defendant pleads nt guilty, he may ſhew 
Fol. 683. in evidence that it is nat any park. 18 H. 6. 21. b.] 


Br. General Iſſue, pl. 94. cites S. C. and Fitzh. Action ſur Statute, 4. Brown's Anal. 15. S. P. 
Heath's Max. 77. cites S. C. S. P. 19 H. 8. 9. a. pl. 2. it was objected that the trial ſhould 
be between the king and the plaintiff in a quo warranto, whether he had a park or not, and not be- 
teen the parties; as in treſpaſs for entry into his warren, it is no plea to ſay that he has no war- 
ren, but he ought to ſay not guilty, and give in evidence that he has no park. But Englefield beld 
it all one. 


See (V. e. 3) [/. In debt upon arrearages of account, if defendant pleads that 


pl. e he owes him nothing, he may give in evidence that there aever wag 
Iſſue, pl- 7- fuch account, 20 H. 6. 24.] - 


cites S. C. 


Per Newton. 80 in debt upon account before auditors, Br. General Iſſue, pl. 39+ cites 9 H. 7. 3. 


Per Fingux, [who cited the eaſe of 20 H, 6. 24.] | 


Bee tit. [8. In debt upon obligation, if defendant pleads generally non | 


beat. (0), ell. faflum, he may give in evidence ſpecial matter to prove 2 


Trial, 358 


| this never was his deed, as to ſay that he ſealed it, and commanded Br. General 
B. to keep it till conditions performed, and plaintiff took it before * dies- 
conditions performed ; for it never was his deed. 9 H. 6. 38. 14H.8. 28. 


Quere.] ; | | 1 
[9. In a detinue of a pledge, if the defendant pleads non detinet, Br. Deti- 
he ſhall not give in evidence Joi it is his pledge; for this is ſpe- due, Pl- 19. 


cial matter. 20H. 7. 5. * 22 H. 6. 33. b. 9 H. J. 4. b. For e de- 
the property continues generally in the pledger.] ant may 
give in ev 


dence a gift from the plaintiff; for that proves that he detains not the plaintiff's goods. Co. Litt. 283. 
A. in principio. 


[10. In an action upon a penal lab, if the defendant pleads nat In an infor- 
guilty contra formam ſtatuti, if he be diſcharged by any proviſo in the maten upon 


3 282 the ſtatu 
ſame flatute, he may give it in evidence upon this iſſue; for he is 3 


not guilty contra formam ſtatuti. M. 15 Car. B. R. held by 25. fora. 

; | oh groſſing bar- 
Juſtice Jones.] ö Np 
queſtion was, whether the defendant might plead the general iſſue of not guilty, and give in evi- 
dence the ſpecial matter, viz. that he had converted it into malt, or whether he ought to plead 
the ſpecial matter. And by Clench J. he may plead not guilty, &c. For the proviſo is parcel, and with. 
in the body of the ſtatute. Godb. 144. pl. 180. Mich. 29 Eliz. B. R. Anon. 

In an indiQment againſt a fiſhmonger for ingroſſing fiſh ea intentione to ſell to others, contra 
formam ſtatuti, the defendant pleaded not guilty, and found againſt him. It was moved in arreſt of 
judgment, that by the proviſo a fiſhmonger may, by way of ingrofling, buy fiſh for his trade to ſell to 
ethers at reaſonable pr ces, ſo as it be not by way of foreſtalment; and that he was a fiſhmonger, 
and bought them not by way of foreſtalment. But the whole Court held, that the proviſo did not 
aid him, becauſe it is found generally tha: he is guilty ; but ſuppoſing it true, the ſame had been 
good evidence. Jo. 320. pl. 4. Trin. 9 Car, B. R. the King v. Pen. Cro. C. 314. pl. 6. 
Penn's caſe, S. C. and that he might have taken advantage of the proviſo, by giving it in evidence 
without formal pleading thereof; but ſince he is found guilty, it ſhall be intended that he ingroſſed 
contra formam ſtatuti. And judgment for the king. 


[II. Upon an information upon the ſtatute of 5 E. 6. for ingroſ- But 2 Roll. 
ſing, if the defendant pleads the general iſſue, he cannot give in _ 92. 
evidence a licence according to the proviſo of the flatute. P. 12 Ja. La 
B. between PrE AND BoreR, and ſaid to be the courſe of the was doubted 


whether a 
Exchequer. ] 2 
on an information brought againſt him on the 2 E. 6. for ingroſſing, might plead non culp. and give 
a licence from the juſtices of peace in evidence; for it may be ſaid, that if he has ſuch matter to ex- 
cuſe himſelf, he ought to plead it in juſtification. And on the other part it may be ſaid generally that 
the plea is not good; but that it ſhould be not guilty, contra formam ſtatuti. But there is alſo a 
_ clauſe in the ſtatute, that if he has a licence he ſhall be out of the penalty and proviſion of the ſta- 
tute, and therefore not guilty. Quzre. 

When an information or aFion is brought upon any flatute, if the defendant be diſcharged by any pro- 
wiſo therein, he may give it in evidence; but if it be any foreign matter, even though it be a licence pure 
ſuant to a proviſo of that ſtatute, he muſt plead it; per Turner J. and cited 2 Roll's Abr. 632. [which 
ſeems to intend this caſe.] But Hale ſaid, that a licence purſuant to a proviſo is all one as a 
proviſo, and ſo might be given in evidence. Freem. Rep. 129. pl. 150. Mich. 1673. Thomas v. 


Tolmarſh, 
*[ 359] 
(12. In an action of debt upon the fatute of 21 f. 8. of taking Br. General 


land to farm by a ſpiritual perſon, if the defendant pleads non ha- Iflue, pl. 2. 


5 y i 8 cites 27H. 8. 
buit ſeu tenuit ad firmam, contra formam flatuti, upon which iſſue is 20. © Pr 


joined, the defendant may give in evidence a taking to farm, for om 450 
in pl. 180. 


maintenance of his houſe, according to the proviſo of the ſtatute; Cncn J: | 
8. 


for this is not againſt the ſtatute. 27 H. 8. 21. b.] cites27 
| | 1 | | 2. [butit 
ſhould be 27 H. 8. 21. b. pl. 12. according to Roll] that was ſo holden by Fitzherbert, LG 
ſanding the ſtatute in the premiles reſtraigs every ſpizitual perſon, [ If 

f 8 0 13. 


+ md. aa. 
r 
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C13. If an action or information be brought upon a penal ſfarute, 
and there is another ſtatute which exempts or diſcharges him from the 
penalty of this ſtatute, upon the general ifſue pleaded, without 
pleading the ſtatute, he cannot give in evidence this laſt ſtatute, 
| though it is in nature of a proviſo, becauſe it is not in the ſame 
"= ſtatute which gives the penalty, but in another ſtatute, and there- 

1 fore ought to be pleaded. M. 15 Car. B. R. by Jones ſaid to be 
ſo reſolved in the Exchequer.] 
14. In reſcous the plaintiff counted, that the defendant held of him 
by fealty, and tos. payable at Michaelmas and Eaſter, and for the rent 
arrear the plaintiff diſtrained, and the defendant made reſcous ad dam- 
num, &c. And the defendant pleaded nit guilty. A leaſe at will 
cannot be given in evidence, by reaſon that the defendant has pleaded 
not guilty. Quære. Br. Reſcous, pl. 28. cites 9 H. 7. 3. 
15. In an afjiſe, if the tenant pleads ns tert, no difſeifin, he can- 
not give in evidence a releaſe after the diſſciſin; but he may give 
in evidence a releaſe before the diſſeiſin ; for then upon the matter 
there is no diſſeiſin. Co. Litt. 283. a. . 
16. In treſpaſt brought by the warden of the Fleet, and not guilty 
leaded, it is good evidence to ſay that he is not warden, Brown's 
P 8 | * 
16. 5 | 
So gen nes 17. In an ain on the cafe, founded upon an injury done by the 
ſump, defendant to the plaintiff's damage, every thing that ſbewws that the 
—_— non defendant did what he might 3 do, may be given in evidence 
setinet be- upon not guilty pleaded; for that proves that he had done no in- 
ing in fue, jury; per Holt Ch. ]. Comyns's Rep. 274. Paſch. 4 Geo. 1. in 


every thin F 
may begivea B. in an anonymous caſe, 


0 40> eee 


AK 


in evidence, | 
wwhich diſaſfirms the contra; for that goes to the gift of the action, ſince there be no contract 
to be performed at the commencement of the action, there could be no treſpaſs for non- performance 
of it; and therefore a releaſe goes to the gift of this action; for it ſhews there was no contract 
at the time the action was commenced; for as in trover he muſt have a right to the thing 
declared on, therefore every thing that ſhews the contract to be void, as nonage, or more money loſt 
at play than the ſtatute allows, may be given in evidence on the general iſſue; for on a void con- 
tract the plaintiff has no right to any; therefore this and the like goes to the gift of the action. 
Note, that the gift of the action is the fraud and delufion that the defendant hath offered the plain- 
tiff, in not performing the promiſe he had made, and on relying on which the plaintiff is hurt; and 
what goes to ſhew that there was no contract, or that it was performed, or paid, or releaſed, 
or that there was no confideration, and diſcharged, goes to the gift of the action; becauſe there could 
be no deluſion or fraud to the plaintifF at the time of the action brought, nor could he rely on that which 
had no being ; and therefore theſe matters need not be pleaded, but may be given in evidence on the ge- 
neral iſſue. G. Hiſt. of C. B. 53, 54. : g | 


C 3 


L 360 3 (F. f) In what Caſes a Special Matter may be given 
in Evidence, pon a General Iſſue. 


+4 EHI deliver [I. IN a writ of account as his receiver, if the defendant pleads 
I * | arg Gag never his receiver, &c. he cannot give in evidence that the 


28 Se. „„ 4d me *% 4 hand A a 


and — plaintiſf bailed to him the money to deliver over to J. S. the which he 
does not do þas done accordingly, &c. Though this ſpecial matter proves that 
. he is not accountable, becauſe upon the delivery he was account- 
me; but if able conditionally, (that is to ſay,) if he did not deliver it over. 


—.— D. 3 El. 196. 43. between 8iR GEO. SPEAKE AND HUNGERFORD. ] 


he is not; for he may plead this in bar of the action, and that ſo the defendant might have * 


8 


„ 


ae. EE. 


"Crit: 366 


the principal caſe where in account againſt C. as receiver of 2001. depoſited by B. on a wager, which 
He had delivered to A. ſuppoſing A. had won the wager, B. brought action for it, C. pleaded ne unques 


Ss,” Sw» A» © 3 EO ST oO 


law.) 


but the Court reſolved that it is not material whether the defendant had aſſets or not at t 


the plaintiff by ſuch ſhewing would have deſtroyed his action. 


receiver, and might have given the ſpecial matter in evidence, Per Roll Ch. J. Sty. 353+ 355e 


Mich. 1652. Baynton v. Cheeke, 


[2. If A. recovers debt or damage againſt B. who dies, and a 
ſcire facias is after uſed againſ! the tertenants, and the ſheriff returns 
C. à tertenant, and comes and pleads that before the judgment given 
B. enfeeffed him of the land, alſque boc that B. was ſeiſed of the 
land tempore judicii z and plaintiff maintains that he was ſeiſed, &c. 
upon this iſſue it may be given in evidence, that the feoffment 
made before the judgment was made fraudulently, to defraud the 
judgment, though it was not pleaded ; for this iſſue upon the mat- 
ter is the general iſſue; for the iſſue is not upon the feoffment, 


but upon the ſeiſin, and the feoffment only alleged by way of in- 


Hob.72. pl. 
36.—Jenk. 
295+ Pl. 45s 


ducement. +M, 13 Ja. B. between HUMBERSTONE AND How- Þ Fol. 684. 
GILL, adjudged. Hobart's Reports, 99. Same caſe.] — 
[Z. But otherwiſe it had been, if the ifſue had been upon the feoff- 5 os 72 · pl. 
ment, as was agreed in the ſaid caſe of HuMBERSTONE, Hobart's 2 
Reports, 99. : 
7 In = action of debt upon an obligation againſt an heir, if de- I Mich. 32 
fendant pleads riens per diſcent, and plaintiff maintains that be has = 2 
aſſets, it may well be given in evidence that the defendant, before tween Rous 
the writ purchaſed, aliened the aſſels by fraud and covin to defeat the 4 —_ 


plaintiff, and ſo it is void by the ſtatute of 13 El. though it was 
not pleaded, becauſe it is upon the general iſſue. Co. 5. Goocne's 
CASE, 60. Adjudged. M. 13 Ja. B. aforeſaid. Agreed per 
Curiam,] 


Hob. 72. in 
caſe of 
tiumberiton 
Vs Rowygi!l. 
If che drſ- 


ſeiſer aliens to perſons unknown, and in an aſſic brought againſt the diſſeiſor, he pleads no tenant 
of the frantenement named in the writ, & i trove ne ſoit, nul tort, nul difſeiſin ; the plaintiff may 
give in evidence that the ſaid alienation was made to defraud the plaintiff of bis action, and that the diſ- 
ſeiſor took the prefits, in which caſe he is to be relieves by the ſtatutes of 1 R. 2. 4 H. 4. and 11 H. 6. 


2 Inſt. 445. 


5. In action upon the caſe again? an executor, upon an aſſiumpſit 
made by the executor himſelf to pay the debt of the teſtator in cer- 
tain, / the debtee will not moleſt him till Michaelmas ; if defendant 
pleads non aſſumpſit, and the truth be that there was not any debt 
due ; or if there was a debt, and the executor had nothing in his 
hands at the time of the promiſe, he may give it in evidence, and 
ſhall be aided. Co. 9. Bax, 94. by Coke. (It ſeems this is not 


* 
% 


This is 
Banzs's 
caſe, Hill, 

0 Jac. B. R. 
—8. C. cited 
Vent. 121. 
Paſch. 23 
Car. 2. B. R. 
in caſe of 
Davis v. 
WrrGnrT; 


he time “of 


the promiſe; for the promiſe cauſed the plaintiff to detiſt, who peradventure at that time was prepared 
to prove aſſets; and the relying upon the vromiſe might prejudice him much, if he could not afterwards 
recover upon it. But the Ch. J. ſaid, if it had appeared upon the declaration that there were no aſſets, 


24 Car. B. R. Joux SON v. WHiTCHCoTT, contra to Banes's caſe, 


See tit. Actions (U) pl. 33, Mich. 


By the 29 Car. 2. cap. 3» ſuch promiſe will not charge the executor to anſwer it out of his own eftate, 


unleſs it be in writing. 5 
[s. In an action of treſpaſs P is taking 0 „ of corn, if the de- 
fendant pleads not guilty, and the jury finds him guilty of 5 quar- 
ters of grain provenientibus of parcel of the ſaid flack, this is good 
evidence and a good verdict. P. 10 Car. B. R. betwen Axcuisn 
e * ? | Mrs 
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I Trial. | 

axp MrTnoLD, adjudged, it being moved in arreſt of judgment. 

The declaration was, that he took unumacervum filiginis, Anglice 

a goalfeſteade or ſtack of rye. And the jury, as to 8 combes and 

2 buſhels filiginis de infraſcripto acervo ſiliginis in narratione 

ſpecificatos, found the defendants guilty, and for the reſidue not 

_ guilty, and this adjudged good evidence, and a good verdict ; and 

this afterwards, Trin. 11 Car. affirmed in writ of error in the Ex- 
chequer-chamber by the whole Court.] 

Kelw. 58.2. - [J. In debt againſt executors, who plead riens enter mains to be 

* Hill. adminiſtered, upon which iſſue is joined ; the defendants may give 

20 Ibid. in evidence, that the teflator gave a cup of gold in pledge for 20l. 

61. b. pl. 2. and the executors with their own goods redeemed the pledge, by which 

> 8p. the pledge is their own goods, and not the goods of the teſtator; 

> Jo 8. P. . 5 5 a ) | 

the opi- for this evidence is not contrary to the iſſue, inaſmuch as thoſe 

non of the goods are not to be adminiſtered, though they were the goods of 

rene: f. the teſtator, the plea being that they had nothing to adminiſter, 

juſ- PP 
tiers in the 20 H. 7. 2. b. 4, 5. by all the juſtices. 21 E. 4. 22.] 5 


Exchequer- 
chamber accordingly . D. 2. pl. 3. Mich. 6 H. 8. LaxcsToxs v. Dyxe, in the Exchequer- 


chamber, S. P. and ſeems to be S. C. And Ibid. pl 4. ſays it was adjudged per tot. Cur. that the evi- 
dence for the executors was good. S. C. cited Pl. C. 186. a. Trin. 5 Mar, in caſe of Woodward v. 


Lord Darcy. —— See (V. e. 3) pl. 16. 


Hob. 127. [S. So upon fully adminiſtered pleaded, the executor may give 
ph nee. in evidence, that teſtator war indebted to him fo much, and that he 
Jac fuch retained ſo much of the goods of the teſtator to pay himſelf ; for 
plea by n the law changes the property of ſo much of the goods, fo that they 


adminiftra- 
tor was l. axe not the goods of the teſtator. 20 H. 7. 2. b. 4, 5.] 
bowed good. In debt againſt an adminiftrator he pleaded the ſame plea, and the plaintiff de- 


murred, becauſe it amounted only to the general iſſue of fully adminiftered. But the better opinion 
of the Court was that the plea is good; befides it is ſome matter of law, which has been allowed al- 
ways to be pleaded ſpecially, and not left to a jury. Hob. 127. pl. 160. Sir H. Warner v. Wainf- 


[o. But upon fully adminiſtered pleaded, the executor cannot 
give in evidence a recovery had againſt him by another; but he ought 
to plead the recovery, and ſay further that except for ſo much reco- 
very he has fully adminiflered ; for there, though there be a reco- 
very, yet the goods are the goods of the teſtator to be adminiſ- 
tered. 20H. 7. 5.] a 
Io. If pending an action againſt an executor, a debt due by the 
tefiator to the executor becomes due, and payable, quære whether the 

executor upon fully adminiſtered pleaded, may give it in evidence 

without pleading of it ſpecially. ] 

Co. Litt. [II. Upon fally adminiſtered pleaded, the executors may give 
283- a (8)- in evidence payment of debts or judgments of their proper goods and 
+ Fol. 685. retainer, + of ſo much goods of the teſtator in lieu of it; for this 
alters the property. 21 E. 4. 21. 20 H. 7. 5.] | 
ys . it ſpecially. Upon ſuch plea the defendant gave in evidence a judgment againſt his 
® teftator ; Roll Ch. J. thought the giving this judgment in evidence, cannot ſtand with the plea of 
plene adminiſtravit ; for now he ſhews an adminiſtration in another way than he pleaded, upon a new 
matter alleged. And at another day, he ſaid they muſt rely upon the ipecial plea of plene adminiftravit, 
and not vary from it, by ſhewing new matters Sty. 378. Trin. 1653. Newman v. Maſſey. 
9 - As to caſes of cxecutors fee tit, Executor (M. a). 


(12. When 


=}? Hl Ws tho od K 
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[12. When a man cannot have advantage of the ſpecial matter, 
by way of pleading, he ſhall in the evidence; as for inſtance, the 
rule of law is, that a man cannot juſtify the killing or death of an- 
other ; and therefore in that caſe he /hall be received to give the ſpe- 
cial matter in evidence, as that it was ſe defendendo, or in defence of 
his houſe, or in the night againſt thieves and robbers, &c. Co. 
Litt. 283. a. 

13. If attachment and condemnation be before a writ purchaſed, it 
may be given in evidence on a general iſſue, becauſe it is an alter- 
ation of the property before the action brought, 1 Salk. 280. pl. 6. 
Paſch. 5 W. & M. Brook v. Smith. | 


See more at tit. Evidence, under this diviſion, (viz.) What 
muſt be pleaded, or may be given in evidence. 


| (G. f) Witneſſes. Perſons intereſted. 


Ci. F a man makes a feoffment to one, and after makes feoffment But where a 


; : prebenda 
to another of the ſame land, and therein makes diverſe covenants Per 1 of 


that he was ſeiſed in fee at the time of this feoffment and other co- 4 race 10 

venants, for the quiet enjoyment of it, and after an iſſue is taken is ſon, with 

upon the firſt feoffment, ſcilicet, whether there was any ſuch —_ 1 780 
, 


feoffment, the feoor ſhall not be ſworn to prove that there was ſuit by the 
not, becauſe then he ſhall ſwear for himſelf t fave his covenants. on againſt 


ne * 1 . A. claiming 
P. 15 Ja. B. R. between SERLE AND SERLE reſclved, and adjudged ,n ancient 
upon evidence at bar.] leaſe, and in 


poſleſſion, 
the father ( being then made biſpp of the ſame dioceſi in whi h) was allowed to be ſworn, though it was 
objected, that in the leaſe he had covenanted for the ſon's quiet enjoyment. Sid. 75. pl. 6. Paſch. 
14 Car. 2. B. R. Gie v. Rider. ; 


* 


[2. In an information upon the ſtatute of u/ury, the party to the 12 Rep. 68. 
furious contract ſhall not be admitted to be a witneſs againſt the 8. bg; 8 
uſurer; for in effect then he ſhould be teſtis in propria cauſa, and hes pu: 
ſhall avoid his own bonds and aſſurances, and ſhall diſcharge him- Court Ec- 
ſelf of the money borrowed by him. And though commonly he <faitical 
raiſes an informer to exhibit the information, yet in truth he him- 8. C. cited 
ſelf is the party. Tr. 8 Ja. B. SM1TH's caſe, per Curiam, upon 2Show. 490. 


evidence to a jury; which ſee Co. Litt. 6. b.] in caſe of 


the King 
v. Drake, S. P. per Cur. Hard. 332. Trin. 15 Car. 2. in Scacc. in Watts's caſe, ——5S. P. per 
Holt Ch. J. Ld. Raym. Rep. 396. b. Mich. 10 W. 3. in caſe of the King v. Whiting. 
After the money faid, the borrower may be a witneſs ; per Twiſcen J. Raym. 191. Mich. 22 Car. 2. 
B. R. fays it was fo reſolved in one Long's caſe — S. P. 2 Hawk. Pl. C. 433. cap. 46. f. 24. 


S. P. 2 H. Hiſt. Pl. C. 280. 


The party was allowed to be a witneſs de beng &//z by Holt Ch. J. Far. 119. Mich. 1 Ann. at nifi 


prius in Middleſex, the Queen v. Sewell, alias Beaus. 


| | * 26 
[3- If 3 ſeveral men upon a ſuit in Chancery depoſe that J. S. made 2 303 ] 
fuch arbitrement, and upon this the party grieved brings 3 /everal Fl. * 3 
*aftions againſt them upon the flatute of 5, El. of perjury. Every one 9 
of them ſhall be a competent witneſs for the other in the ſeveral and C. are 


actions. P. 40 El. B. between Guxs TONE axND DownEs ad- {-verally in- 


: diQed for 

rudged. ] | | perjury in 
proving a bond, A. traverſes the inditment, B. and C. though indicted for the ſame cffc..ce, gs 
| 8 1 
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363 TCtial. 
being convicted, may be witneſſes for A. to prove the bond ſealed. Ibid. cites it as adjudged P. 19 Car. 1. 
n Harbin, 80 7 


S. P. Per LA. If A. be indicted for perjury upon the ſtatute of 5 El. which 


= _ was committed pon evidence in an action brought by B. againſt C. 


x5Car. 2. in In this caſe C. who proſecuted the indictment againſt whom the ver- 
Scacce. in dict was given in action upon the evidence of A. ought not to be 


. received to be a witneſs upon this indictment to prove A. guilty 


S.P. Per Of the perjury, becauſe he is by the ſtatute to recover by action 
Holt ee J. 20l. he being the party grieved, and the indictment being ad grave 
— — damnum of the ſaid C. Mich. 1650. Agreed per Curiam upon an 
Mich. 10 indictment of perjury againſt one Bacon.} | 

W. 3. in ; 

caſe of the King v. Whiting. S. P. 2 Hawk. Pl. C. 413. cap. 46. f. 24. 

S8. C. cited 2 H. Hiſt. Pl. C. 281. And yet it ſeems be ſhall not recover the 20 l. upon.the in- 
Ament, but muſt bring his action upon the ſtatute. 2 H Hitt, 11. C. 281 S. C. cited Arg. 2. 
Show. 491. in caſe of the King v. Drake. —5S, F. per Curiam. Sid. 237. pl. 5, Hill. 16 & 
17 Car. 2. B. R. in cate of the King v. Povey, Lambert, & al'. But there the caſe being an informa- 
dion in the name of the maiter of the office againit the defendants, for precuring one D. charged in the 
Mar fbalſea far 30c o l. at the fuit of one Linch, 20 be diſcharged 4virbour ſpecial bail, under pretence and 
feigned /carch, that there bad been m proſecution agairnſs bim for 3 terms ; and the information concluded 
ad damnum de Linch of ſuch a fum, &c. Upon this they weic tried at bar, and Linch was admitted to 
he 2 witneſs, though the concluſion was ad damnum of the faid Linch, ſack concluſion being only mat- 
ter of courſe, and he is neither a gainer nor a loſer by it. | 


S. P. Per (5. If a man be indicted for an aſſault and battery upon J. S., J. S. 


2 "oc may be received as a witneſs to prove him guilty, becauſe it is not 


zeap no be- the ſuit of the party but of the king. This is the common expe- 
nefit by the rience.] : 
verdict in . | | 
another ſuit, and the cauſe is of ſmall moment. Hard. 331. pl. 7. Trin. 15 Car. 2. Watts's caſe. 
——— Thouzh the offender be convicted at the king's ſuit, yet this ſhall not be evidence in an action 
brought by J. S. for the affauit; and therefore he may be a witneſs for the king. 2H. Hiſt, 
Pt. C. 230. 
Ia indictment for oppreſſion, battery Sc. the party oppreſſed may be a witneſs; per Holt Ch. J. 
22 Mod. 512. Paſch. 13 W. 3. Anon. 

S. P. And generally any other per ſon to whoſe d:mage a criminal information concludes, is good 
evidence to prove ſuch battery or other miſdemeanor, notwithitanding the objection that he may have 
an action. 2 Hawk. Pl. C. 433. cap. 46. l. 24. | 


See Rob- [6. In an at again an hundred upon the fßlatute of Winton of 


2 * hue and cry, if a man has land within the hundred but is not any 
againt a inbabitant within the hundred, but before the action brought has 


bundred, demiſed it for diverſe years yet to come, for an annual rent to 


1 J. S. who inhabits upon the land; the er may be a witneſs 


place of the in this caſe to prove any thing far the diſcharge of the hundred, be- 
robbery vas cauſe it appears by the ſtatute of 27 El. cap. by which a 
1 _ contribution is appointed by all the inhabitants of the hundred, 
W. or not, {that this is] limited to the inhabitants in the vills, pariſhes, and 
it was re- Hamlets, and not generally upon the lands or tertenants; and it 
— 2 is not reaſonable that the leflee being an inhabitant ſhall be charg- 
lands, but ed, and alſo the leſſor in reſpect of the rent, who is not any in- 


does _ habitant. Mich. 1650. between BENET AND THE HUNDRED oF 
dwell in 


bundred,but FTERTFORD, in the county of Hertford, per Curiam ruled upon 


had let them Evidence at bar.] | 

to a tenant, | 

he may be a witneſs ; but if he lives there he cannot, though he does not pay taxes; becauſe he is 
bound to keep watch and ward. 2 Sid. 2. Mich, 1657. B. R. Okver v. Wallington Hundred. 
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In an action on the ſtatute of hue and cry againſt a hundred, none of the hundredors can be wit- 
neſſes, becauſe any of them are liable to pay the debt after judgment is given againſt the hundred. 
2 Show. 47. The King v. Carpenter. But now by the ſtatute 8 Geo, 2. inbabitants may be witneſs 


fer the bundred. 
[7. In ſuch action againſt an hundred, brought by the maſter, be- 


ing a carrier, upon a robbery committed upon his ſervant in the ab- 
ſence of his maſter, quzre whether the maſter, being the plaintiff 
in the action, may be a * witneſs to prove that he delivered the mo- 
ney of which his ſervant ſwore be was robbed, before his ſervant 
went on his journey in which he was robbed, becauſe it may be 
proved by ſome other, and no perſon is to be a witneſs in his own 
cauſe but for neceſſity ; as if he himſelf had been robbed, though 
he be plaintiff, yet he may be a good witneſs to prove himſelf to 
be robbed, and of what ſum, or things; and alſo to prove that he 


gave notice to the next vill, and levied hue and cry, becauſe it 


is of neceſſity for want of other proof. But after to prove the 
delivery of the money to his ſervant before the robbery, and be- 
fore he went his journey, this may be proved by any other, as 
well as by him, though it was objected that it was not ſafe nor 
uſual for men to call witneſſes when he delivers money to carry 
in a journey for the danger of diſcovery. And upon this reaſon 
pu Curiam, againſt my opinion, it was ruled that he was to 
received as a witneſs; and ſo he was ſworn accordingly. 
Mich. 1650. between BENET AND THE HUNDRED OF HERTTrORD, 
in the county of Hertford.) | 
8. He who has purchaſed the land in queſiion, ſhall not be a wit- 
nefs, if he claim under the ſame title; per Curiam. And Rich- 
ardſon ſaid, that the conveyance may be proved by other circum- 


ſtances. Het. 137. Paſch. 5 Car. B. R. Mericke v. King. 


9. One ought not to be admitted to be a witneſs 79 prove an 
obligation or other deed, which he takes in the name of another. 
21 Car. 1. B. R. For if he might be ſo admitted, this would be 
upon the matter to ſuffer him to be a witneſs to prove a bond or 
deed made to Himſelf, which is not reaſonable; for every man is 


| ſuppoſed to be partial to himſelf. 2 L. P. R. 250. tit. Obligation. 


10. Though upon a trial one who is a /egatee by a will, may 
not be admitted for a witneſs to prove that will, yet he may be ex- 
amined as a witneſs to prove a deed or other thing, which hath not re- 


lation to the will, in reſpect of the intereſt which he claims by the 


will; per Roll Ch. J. 3 Sty. 370. Paſch. 1653. B. R. Anon. 


The allow. 
ing the evi - 
dence of the 


—— 
* Fol. 686. 


— num 
Party robbed 
in an action 
upon the 
ſtatute of 
hue and cry, 
is founded 
upon the ne- 
ceſſity of the 
caſe, and 
that only; 
per Parker 
Mod. 193. 
he Queen 
Vs Muſcott. 


A queſtion 
was in Chan- 
cery whe- 
ther a legatee 
could be a 
witneſs 
againft a 


will? Et per Cur. upon debate, the reaſon why a legatee is not a witneſs for the will, is becauſe 
he is preſumed to be partial in ſwearing for his own inteteſt But the legatee, when he fevears againſt 
the Fat he ſwears againſt his intereſt, and fo is the ſtrongeſt witneſs. 2 Salk. 691. pl. 4. Oxenden 
v. Penerice. 3 

In deceit for forging a will, a legatee was allowed and ſworn as a witneſs in the trial for the forgery; 
for this makes nothing to the probate of the will, or recovery of the legacy in the ſpiritual court, nor 
do they take notice of it. Trials per Pais, 240. 

In caſe againſt an executor, upen his afſumpfit, for burying the teſtator, and declaring againſt him as 
for his own debt, a legatee was offered in evidence to prove the promiſe 3 but not admitted, as being 
intereſted in the cauſe : for ſhould judgment be given upon his evidence againſt the executor, it being 
a charge againſt him in his own right, he muſt anſwer de bonis propriis, and ſo the aſſets not touched, 
but remain to ſatisfy his legacy; whereas if judgment ſhould be for the executor, another action might 
be brought againſt him in right of the tettator, whereby the aſſets might be affected at fittings, M. 
12 Geo. 2. Corum Lee Ch. J. B. R. Haſledine v. Weſtcombe. 


11. In 
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1. In ejectment, exception was taken that the wie, to prove 
brought f9r 15e Jeaſe of gjetiment had the inheritance of the land demiſed; but 
ance, it was becauſe both the plaintiff and defendant claimed under him, he was 
_ _ admitted to be ſworn. Sty. 482. Trin. 1655. B. R. Fox v. Swan. 
, ; 
that though one who claims a particular eftate in the land in queſtion as an eſtate for life only is not & oc- 
fer of the land, nor has been ever ſince the ejectment brought, but another by bis commandment ; the 
Court will not ailow his evidence, becauſe if verdict paſſes again{t his title, he that occupies by his com- 
mand may charge him in an action on the caſe. Put it appearing upon examination that ſuch witneſs 
bis claim of the eſtate for life being paramcust beth titles if the plaintiff and defendant, he was admitted 
to give evidence. Sid. 51. Mich. 13 Car. 2. B. R. Wicks v. Smaibrook. —— Keb. 134. S. C. by 
name of Fitz v. Smallbrocke. | 
4 [ 365 ] | | . - . 
A. was re- 12. A copyhold tenant that has nothing but a Liddel (i. e.) a 
Rate to bes weare in the ſea between high and low water mark, may be a 


witneſs of a . , 
chſfan, de. Witneſs to prove, if there be a cigſam in the manor for a copyholder 


cauſe he to cut trees without licence or not. 2 Sid. 8, 9. Mich. 1657. B. R. 
—— N . Chamberlaine v. Drake. 5 
nant of a manor that claims not by the cuſtom is a good witneſs, 12 Mod. 24. Paſch. 4 W. & M. in 
a trial on the cuſtom of the manor of Bray, | 


JC. cites 13. In information of forgery for publiſhing a forged deed, 


xMod.349. knowing it to be forged, the which imported a revocation of a 


1 will, it was held per Cur, upon a conference with the judges of 


Zur Kixs B. R. to whom one of the barons of the Exchequer was ſent, that 
zin no legatee or other perſon who is or may be a * loſer by the deed, or 


—— who may receive any benefit or advantage by the verdict being found 


Frzzr. for the king, can be a witneſs. Hard. 331. Trin. 15 Car. 2. in the 
Bur there Exchequer, Watts's caſe. | 

It is men- | 
tioned that in that caſe one who had been prejudiced by the will was admitted evidence to prove it 
forged. But Holt denied what was urged, that at common las the party whoſe deed was forged, 
or to whoſe prejudice the perjury was, could be a witneſs ; and that the Parute had made an alterations 


* 8. P. per Holt Ch. J. Ls. Raym. Rep. 369. Mich. 10 W. 5 in caſe of the King v. Waiting- 


14. In an action of trover by a/fgnee of the commiſſioners of 
bankrupts, the queſtion was on a ſale of 180 pipes of wine by the 
bankrupt to a relation, which the plaintiff inſiſted was fraudulent ; 
the defendant excepted to a witne/; becauſe he was a creditor, and 
may come in before a diviſion ; but after 4 months after any di- 
vidend he is a good witneſs, for no other dividend ſhall be in- 
tended ; but here no diviſion being made he was ſet aſide. 
2 Keb. 348. pl. 31. Paſch. 20 Car. 2. B. R. Bents v. Micho. 

15. In an information on a negligent eſcape, the party who reco- 
vered was produced as a witneſs. And per Cur. he neither gains 
nor loſes by this trial, eſpecially if the money be paid. 2 Keb. 384. 
pl. 54. Trin. 20 Car. 2. B. R. the King v. Sir John Lenthall. 

16. In evidence to a jury in ejeftment of tithes on a leaſe of the 
ducheſs of Somerſet the plaintiff excepted againſt a copyholder 
in reverſion after an eflate tail to prove the boundary of the pariſh 
of Preſhot, and he was ſet aſide for the poſſibility which makes 
him partial. 2 Keb. 435. pl. 75. Mich. 20 Car. 2. B. R. v. 
Hitchcock. | | 119 0 

17. In cjectment of the manor of Studham, on an iſſue directed 


out of Chancery to try the number of acres, the defendant ex- 
| cepted 
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cepted to a witneſs that had been a freſpaſſor, as a ſervant to my 
lord Lee in the lands in queſtion, and an action being depending 
in the court ſet him aſide, and thereupon the plaintiff was non- 
ſuit. 2 Keb. 435. pl. 76. Mich. 20 Car. 2. Tucke v. Sibley.” 
18. On a trial at bar upon a /cire facias to avoid a patent of the 
oſñce of ſearcher, exception was taken to a witneſs that he vas 
zo be deputy to the party who would avoid the patent. And by 
the opinions of the 3 other judges, contra Twiſden, he was al- 
lowed ;z becauſe the ſuit here is betrwren the king and the patentee. 
Mod. 21. Mich. 21 Car. 2. B. R. Owen Hanning's cate. 
19. If a man promiſes another that if he recovers his land the other [ 366 ] 
ſpall have a leaſe of it, he is no good witneſs, per Twiſden J. 
Mod. 21. Owen Hanning's caſe. 5 
20. A queſtion was, whether one E. who was bail for the plain- Serjeant 
tiff againſt whom a judgment was had, quod computet, ſhould be al- Hawkins 


4 k 3 ſays, it ſeems 
5 lowed as evidence for him in the court of Chancery, becauſe he an uncon- 
ſwears to diſcharge himſelf in caſe the plaintiff proves inſolvent. teſted rule in 
The order was by conſent, that the plaintiff putting in another ail caſes 
. : g whatſoever, 
, bail ſhall be allowed as evidence, as far as by law he may. Finch. that it is a 
8 Rep. 247. Hill. 28 Car. 2. Calcham v. Spatman. | good excep- 
f tion againſt 
t à witneſs, that he is either to be a gainer or loſer by the event of the cauſe; whether ſuch advantage be 
direct and immediate or cenſeguential only. And this ſeems to be the reaſon why he who is bail for the 
E defendant cannot be an evidence for him without conſent | as well as in ſeveral other caſes there cited, ] 
d 2 Hawk. Pl. C. 433. cap. 46. ſ. 24. e 
21. One that laid a wager was admitted to be a witneſs, he It was _ 
. having owned the wager Joſt, and paid it; otherwiſe not. I. fort 
zt ; * J. at nift 
1, 3 Lev. 153 Mich. 35 Car. Xs B. . Reſcous V. Williams. prius in 
1. | : Middleſex, 
that where a man mates himſelf a party in intereſt after a faintiff or defendant has an intereſt in bis teſti- 
7:ony, he may not by this deprive the plaintiff or defendant of the benefit of his teſtimony. Skin. 586. 
Trin. 7 W. 3. Barlow and Vowel!. As it a man be a witneſs of a wager, and after bets, his ſhall 
T1 not be a reaſon to except again{t his being ſcorn to prove the wager. Skin, 586. Bariow and Vowell. 
f So where ons was produced as a wi:neſs who had laid a wager about the merits of the cauſ, yet it 
e was ſaid that a uitneſs cannot by any act of his own deprive the party of his evidence, but it influences i 
3 his teſtimony very much, whereupon the witneſs was examined upon a vie dire, and denied that he got 1 
d or loſt, and then examined as to the principal matter; per Holt. Comb. 340. Urin 7 W. 3. B. R. 1 
. Anon. — Laying-a wager on a cauſe is no hindrance to his being a witneis; for the other has an in- at 
1 teieſt in his evidence which he cannot deprive him of; per Gould J. 7 Mod. 31. Trin. 1 Ann. B. R. 9 
1 George v. Pierce. 5 1 
22. In caſe againſt the officers of the cuſlom-houſe for refuſing to i 
K. char his ſhip and re- deliver his cockets, the queſtion upon evidence i 
* was, if the ozuners of goeds aboard might be ſworn as evidence 20 1 
4 prove him maſter, &c, It was urged that they might as well as one i 
: mariner to prove wages due to another ; but anſwered that there bl 
= the contracts are ſeveral, and ſaid that one commoner cannot be bi 
* evidence to the right of common in an action brought by another, fr 
th and thereto anſwered that the right is intire, and that he ſwears 
Go a title to himſelf, and ſo here they are all concerned in one bot- 
a 2 tom and in one adventure, and therefore could not be ſworn ; and 
of that opinion was the Court. Skin. 174. Paſch. 36 Car. 2. B. R. 
IF Sandys v. the Cuſtomhouſe Officers. } 
= 23. But the plaintiff having declared as ſole proprietor of the ſhip | 
8 and tackle, &c. and the witneſs ſwore that at the time of the action | 
Vol. XXI. D d brought, 1 
| 
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2Show.489. 
S. C. fays 
the Court 
ſtuck alit- 
tle at this 
exception, 
and Herbert 
Ch. J. de- 
clared it un- 
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brought, he was equally concerned in every thing, but that he long 
fence had fold his intereſt, ſo that now he was not one farthing con- 
cerned in the conſequence of the cauſe; yet the Court held that he 
was no competent. witneſs, and that for the other reaſon the 
plaintiff ſhould be nonſuited, and fo he was. Skin. 174. Sandys 
v. Cuſtomhouſe Officers. 

24. Under the fatute of diſtribiiticus none of the ebildren of the 
inteſtate can be admitted as evidence; per Jeffries Ch. J. Skin. 223. 
Hill. 36 & 37 Car. 2. B. R. Palmer v. Alicock. | 

25. If a reward be promiſed to a perſon for giving his evidence 
before he gives it, this, if proved, diſables his teſtimony. 2H. 
Hitt. Pl. C. 280. 


26. And ſo Ld. Hale ſays, for his own part he has always | 


thought, that if a perſon have a promiſe of a pardsn if he give evi- 
dence againſt one of his own confederates, this diſables his teſti- 
mony if it be proved upon him. 2 H. Hiſt, Pl. C. 280. 

27. If tenant robs his lord, or the leſſee for life the reverſioner, or 
a refrant the lord of the franchiſe, that hath bona felonum, theſe 
may be witnefles upon an indictment or trial of the felon, not- 
withſtanding the conſequential advantage that accrues by the at- 
tainder or conviction of the party, yet the credibility of their teſ- 
timony is to be left to the jury. 2 H. Hiſt. Pl. C. 281. 

28. But if A. has a promiſe or grant of the goods of B. arreſted of 
felony, in cafe he be convicted, Ld. Hale ſays, he ſhould never al- 
low A. to be a witneſs to convict B. for he by his own act after 
the felony committed acquires the intereſt, and ſo acts and ſwears 
for his own advantage. 2 H. Hitt. Pl. C. 281. 

29. It was prov'd at the trial that the mother had made a bar- 
gain with the leflor of the plaintiff, that in caſe he recovered ſhe 
ſhould have a thouſand pounds and the thirds of the eſtate, and 
therefore ſhe was not admitted to be a witneſs, 3 Mod. 84. Mich. 
1 Jac. 2. B. R. Hicks v. Gore. 

30. In an information on the ſtatute of deer flealing, exception was 

taken to a witne/s becauſe he was party and proſecutor. And by the 
Ch. J. the miſchief of the party's being like to forſwear himſelf 


for gain, might have been a good objection to the act before it 


was made, but it is none now. And the exception was over- 


ruled. Comb. 35. Mich. 2 Jac. 2. B. R. the King v. Drake. 


reaſonable it ſhould beſo ; but here was a particular law which made the offence and creates a particular 
form of proceeding, and afterwards the whole Court delivered their opinion that it was well enough; 


and diſallowed the exception. 


31. A patron in ejectment is never cents to be a witneſs to 
maintain the title of his c/erk, 4 Mod. 17. Pafch. 3 W. & M. 
B. R. in caſe of Jones v. Beau. 

32. Upon capture of a prize, one part was agreed to-belong to the 
maſter, and the other t42v9 parts to the owners ; the maſter di iſpoſes 


| of 100 cheſts of lemons 10 A. B. for ts be fold, they being bona peri- 


tura, and after brought an action of account againfl A. B. and up- 
on evidence at Guildhall a mariner was allowed to be ſworn, 


though it appeared that he as 40 have d. ſhare of the third part op 
8 | the 


7 
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2 che maſter; for per Holt Ch. J. the maſter is accountable to the 

1 mariners for their ſliare, the which they ſhall recover of the maſ- 

* ter whether he recovers in this action or no. Skin. 403. Mich. 

1C 5 W. & M. B. R. Anon. 

Vs 33. Holt Ch. J. ſaid, that he was not ſatisfied that a per/or in- 
teręſtad can be evidence in any caſe, though in a criminal matter. 

he Comb. 360. Paſch. 8 W. 3. B. R. the King v. Dean. 

3. 334. A pern contracte is no witneſs on a matrimonial contract, Where the 
nor in an information thereon. Comb. 360. Paſch. 8 W. 3. B. R. f 0 

ce King v. Dean. n Ke 


ö B. was mar- 
I. riad ts C. D. before be had married E. F. or no, C. D. was offered to be produced a witneſs to prove that 

ſhe was not married to A. B. but the Court would not admit it. 9 W. B. R. L. P. R. 556. tit. 
ys . Evidence. 


i- 35. In an enfermation for a cheat, the fact was thus; a mother 1 Salk. 283. 
1 in law agreed to give her ſon in lau 51. and he by ſome trick impoſing i _ _ 
upon her, obtained her hand to a note of 1001. for which he was now 8 {aq 
or indicted, and upon the trial it was a doubt wherher the woman As the mo- 
le ſhould be admitted to give evidence, And Holt Ch. J. held, that gu e 
t- ſhe being in ſome meaſure concerned in the conſequence of this jury, which 
t- ſuit, it being ſome means to diſcharge her of the 1001. ſhe ſhould cannot well 
. not be admitted to give evidence; for though the verdict in this 8, 9 
information could not be given in evidence in a trial upon the note, in law it be 
of yet doubtleſs they would “ mention it. Ruled by Holt Ch. J. at 29 evidence. 
- the ſittings at Guildhall, Ld. Raym. Rep. 396. Mich. 10 Will. 3. 8 
er the King v. Whiting. | 46. f. 24. 
18 36. Action on agreement in writing was brought in C. B. and ver- [ 368 J 
dict for plaintiff and 1col. damages, an information was brought 
* for the forgery ; now the defendant below was denied to be a wit- 
he neſs to convict him. Cited 12 Mod. 339. in caſe of the King v. 
1d Warden of the Fleet. | 
h. 37. Original drawer, who was offered as an evidence in an action 
upon a bill of exchange 7o prove that he did not draw the bill, was 
as denied, becauſe at laſt the burden muſt fall upon him. 12 Mod. 345. 
he Mich, 11 W. 3. Anon. | 
elf 38. Two perſons claiming ſeveral rent- charges by the ſame 
it deed, cannot be witneſs for one another, becauſe concerned in in- 
r- tereft ; but if one of them releaſes his rent-charge, and that is proved, 


he may be examined as a witneſs. 2 Vern. 375. Trin. 1700. Ld. 
"Rl Culpepper v. Fairfax. i 6 
tr; 39. The queſtion upon evidence was, whether every houſe in the 

market round, had not ſo many "ag of ground toward the market be- 
lenging toit? A houſekeeper who pretended the like intereſt before his 


to door, though he derived his title under another perſon, was denied 
M. to be a witneſs. 12 Mod. 372. Paſch. 12 W. 3. at niſi prius co- 
ram Holt Ch. J. Farmers of Newgate Market v. Dean and Chap- 
the ter of St. Paul's. 
ſes 40. One creditor may be a witneſs to prove afſets in an action by . 
* another creditor; per Holt Ch. J. 12 Mod. 385. Paſch. 12 W. 3. 
p Anon. | | 
Fg 41. In information for building of locks upon the river Thames, it 
of is no exception to a witneſs here that he contributes to carry on the 


the Dad 2 | ſuit, | 
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Trial. 
ſuit, or that this public nuſance was to his private nuſance; per 
Holt Ch. ] 12 Med. 615. Hill. 13 W. 3. the King v. Clark. 

42. A. being indebted ro B. gives him a note in a feigned name fer 
the debt. After the wije of B. runs awvay with another man, and 
takes the note with her; A. pays the money to B. The perſon with 
whom the wife ran away ſues A. for the money in the feigned 
name; and at the trial B. ofered to make auth ot all this, but was 
rejected by Holt Ch. J. for it was to prove a right in himſelf to the 
money received from A. fer which otherwiſe he was accountable 
to A. 12 Mod. 564, 565. Mich. 13 W.3. at niſi prius before 
Holt Ch. J. Anon. | | 


43. Mr. R. Vaughan ſent a box, with 100 guineas, &c. in it, 


by T. the Bath-carrier, to London ; upon which box the direFicn was 
only, 1 Mr. Vaughan, member of parliament. T. carried the box 10 
London, and upon his arrival C. an inn-keeper in Piccadilly came to 
T's inn for goods directed to be left at C's houſe. Afterwards this 
box being loit, Tiley pretended that it was delivered to C. among 
other goods. Upon which Z. br:ught an action of trover again? 
C. And at the trial at the fittings at Weſtminſter, before Holt 
Ch. J. Mrs. Vaughan, e wife of Mr. Yaughan, was produced to 


be a witneſs, to prove what was in the box ; and Holt Ch. J. re- 
fuſed to admit her to be a witneſs ; becauſe whether T. recovered 


or not, this verdict might be given in evidence by Mr. Vaughan, 
in an action to be brought by him againit T. with oath made of 


what was ſworn for T. in this trial. Ld. Raym. Rep. 744. 


13 Feb. 14 W. 3. 1701. Tiley v. Cowling. 
44. A trial at bar concerning beundaries of lands. The lands 


lay in 2 pariſhes. The parſen f one of the pariſbes was refuſed, be- 


cauſe he- might enlarge his own pariſh, and conſequently the 
tithes. But one that about 7 years before had taken the profits, under 
the title of one of the partics, was received as a witneſs, becauſe now 
he might plead the ſtatute of limitations. 7 Mod. 63. Mich. 
1 Ann. B. R. Ld. Wharton v. Sir John Robinſon. 8 

45. Where a man is intereſied in the conſequence of that which 
he ſwears for, if it be ſo that the doing Ihe act, which he is by 
His evidence to invalidate or ſet aſide, af a means to obtain his 
liberty, or an exempticn from corporel puniſhment, he ſhall be a 
witneſs, (as in the caſe of dureſs, though it be to ſet aſide his 
own bond,) yet it being-given to obtain his liberty, he ſhall be a 
witneſs. Alſo where the nalure of the thing admits no other evi- 


dence, as if a woman give a note or bond to 2 man to procure her 


the love of J. S. by ſome ſpell or charm, in an indictment for the 
cheat, though it tends to avoid the note, yet ſhe ſhall be a wit- 
neſs; per Holt Ch. J. at niſi prius, 7 Mod. 119. Mich. 1 Ann. 
in caſe of the Queen v. Sewell al. Beaus. 

46. In 3 managing the defendant's ſhip fo negligently that 
it ran over the plaintif*s barge, the declaration ſet forth, that he 
was poſſeſſed of the 1aid barge, laden with diverſe goods and mer- 
chandizes; and Holt Ch. J. would not ſuffer She pilot to be a wit- 
neſs, becauſe he was anſwerable, if faulty in ſteering, to the maſ- 
ter. 1 Salk. 287. pl. 22. Hill. 2 Ann. at niſi prius, Martyn v. 


Headrickſon, | 
| 47. If 


as a witneſs ts prove the payment ; but he was rejected. 


Trial, 

47. If A. advances money to carry on a cauſe, and has a ſecurit 
depoſited in his hands for it, part of which is the thing in 13 
though /e reſidue of the ſecurity, encliſive of this, is ſuffcient ſecurity 
for the money; yet he cannot be a witneſs in the cauſe, becauſe 
he ſwears to mend his own ſecurity ; per Holt Ch. J. 2 Ld. Raym. 
Rep. 1008. Hill. 2 Ann. Norris v. Napper. 

48. The plaintiff as executor brought an indebitatus aſſumpſit, for 
teftator's money received after his death to the plaintiff's uſe.» At 
trial the debtor, who paid the money to the defendant, was produced 


For 


the 


per 


Holt Ch. J. [though] the plaintiff, by bringing this action againſt 
the receiver, has determined his election of ſuing the original 
debtor, and allowed the payment to the defendant; yet if he be 
non/uited, the matter is at large again, and he may ſue the debtor ; 
ſo that he now ſwears to diſcharge himſelf, and conſequently 


is no good witneſs. 
prius, Clerk v. Dealy. 


6 Mod. 151. Paſch. 3 Ann. B. R. at niſi 


49. Six thouſand pound was deviſed to A. and B. in truſt to pur- 
chaſe lands to be ſettled on F. G. for life, with remainder to his ons 
in tail in contingency, remainder to W. G. for life, with contin- 
gent remainder to his ſons in tail, remainder 10 H. K. in fee, with 


power to make leaſes for the beſt rent that could be got, &c. 


F. G. 


made a leaſe to Crooke, rendering 170l. per ann. rent, and died; 
and the queſtion 2was, whether the value was 270l. per annum at the 
time of the purchaſe or not. The 7ruflees were produced as witneſſes, 
to prove it; and it was objected, that they were not witneſſes 
becauſe K. the remainder-man, not joining in the purchaſe, and 
who now conteſted the leaſe, if the lands were not of that value, it 
would be a breach of truſt in the truſtees, and they would be liable 
in Chancery to make ſatisfaction to the ceſtuy que truſt, and there- 


fore they were to give evidence to excuſe themſelves. 


Sed non 


allocatur per Curiam, and they were ſworn, and gave evidence. 
2 Ld, Raym. Rep. 1166. Eaſt. 4 Ann. Kinſman v. Crook. 

50. The Court ſeemed to think that the 77former himſelf can- 
not be a witneſs, though objected that this would render 
convictions impoſſible, unlefs_ perſons had witneſſes with them; 
for he is only nominal, and any, body's name may be made 


uſe of. 


Bradley. 


10 Mod. 156. Paſch. 12 Ann. B. R. The Queen v. 


51. In ſome criminal caſes intereſted perſons are allowed as wit- 
neſſes, as where the * owner proſecutes an indictment of felony 
for flolen goods he is concerned in intereſt; for he will be intitled 
to reſtitution, and yet his evidence is admitted. So in remov- 
ing an indictment by certiorari from the ſeſſions to B. R. though 
the proſecutor in that caſe, if the defendant be convicted, is by 
that ſtatute intitled to his coſts, yet he is allowed as a witneſs. 
So where though a man will, in cafe of conviction, be intitled to 


401. yet his evidence ſhall be received. 


And per Parker Ch. J. as 


to the caſes where 401. reward, &c. they admit of this anſwer, 
that the intention of thoſe acts will be quite defeated, if fo be the 


reward is to take off the evide 


nce, 


The ſame anſw 


Dad 3 


er may ſe 


rve 
ro 
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Conſtant 
experience, 
and che very 
ſtatute of 
21 H. 8. 
cap. 11. 
that gives 
reſ{titution 
of goods to 
the party 
proſecuting 
an indict- 
ment of fe- 
lony, makes 
it evident 


that he may 
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be, and in - to the caſes put upon an indictment of felony for ſtolen goods, 
— * 4 and where the indictment is removed by certiorari, & c. for none in 
witneſs to the firſt caſe, but the owner, can prove the property of the goods; 
conviet the and in the ſecond, if the giving of coſts ſhouid take off the evidence 
1 of the proſecutor, th it act of parliament deſigned to diſcountenance 
de is to the removing of ſuits by certiorari, would give the greateſt encou- 
1 ragement to them that is poſſible. 10 Mod. 193. Mich. 12 Ann. 
e B. R. The Queen v. Muſcott. | 

folen. 2 H. Hiſt. Pl. C. 281. 


52. The plaintiff brought an action for a quantity of fockings 
fold to the defendant. The defendant pleaded it was not he that 
bought the ſtockings, but his fon, who ſent them to France in way 
of trade; and to prove this, he would have called his n. But 
by Parker Ch. J. he cannot be an evidence, becauſe here is an 
advanlage made by way of trade; and to whom this advantage ſhall 
accrue, depends intircly upon this contract, and now one comes 


to ſwear that he made the contract himſelf. 10 Mod. 291. Hill. | 


1 Geo. 1. B. R. Reeves v. Symonds. | 
8. P. cited 53. The obligee makes the only living witneſs to the bond execu- 
—_— tar. The executor was allowed at law to prove the hands of the 
Wms.'s witneſſcs. 2 Vern. R. 700. pl. 622. Mich. 1715. in cafe of Goſſe v. 
Rep. 289. Tracy. | 
3 54. In caſe againſt a ſheriff for a falſe return of non eſt inventus 


to a capias ad ſatisfaciendum, the bail; cannot be a witneſs to prove 


that he endeavoured to take him, but could not, tor he is no legal 


witneſs, becauſe he is intereſted in the cauſe, having given ſecu- 

rity for his due executing proceſs, and by conſequence could not 
| be a witneſs in his own cauſe. 2 Ld. Raym. Rep. 1412. Mich. 
12 Geo. Powell v. Hord. 


See (V. e. 3) (H. f) Witneſſes. Nat Perſons may be Witneſles. 


Hob. 213. [I. JE ſeems that the king cannot be a witneſs in a cauſe by 


Tir eig his letters under his fignet manual. Contra Hobard's 


cate was al- Reports, 288. between ABIGNY AND CLIFTON, in Chancery 
lowed upon allowed.] | 
proof with- 
out any exception. - Godd. 199. pl. 235. Trin. 10 Jac. C. B. Lra v. Lx a, that upon a certifi- 
cate by the king of an agreement made between tne plaintiff aud defendant, upon a e ſpute concer ing 
ecrtain lands, the court of requeſts made a decrec, in the body whereof the ſaid certificate was men- 
tioned ; and for di ſobeying the decree the party was convicted, and upon an habeas corpus the Court re- 
fuſed to diſcharge him; but woy!ld adviſe. = | 

If a man be indi#d ef bf trea , the king cannot by his great ſ-al, or ore tenus, give evidence that 
he is guilty; for then he ſhould ge evidence in his own cauſe. 2 He. Hiſt. Pl. C. 282. 

And ſo in fel;ny, for the ſame reaſon ; yet in ſome cafes the king's teſtimony under his great ſeal is 


allowable 5 as in an efoin de ſerviti gi, the warrant under the great ſeal is a good teſtimonial of it, 


2 H. Hiſt. Pl. C. 282. cites F. N. B. 17. ſtat. Glouc- cap. 8. 


Attainderof [z. A man attainted of piracy is not a good witneſs to prove 
another guilty or not guilty of piracy. P. 15 Ja. B. R. 
cauſe of ex - Per Curiam, in one Woobrokp's calc, upon evidence at bar.) 


cept on to 

« witnefs, while it continues in force. 2 Hawk. Pl. C. 432. cap. 46. f 9. — But then the record 
mu? be actually produced in Court. Ibid. 433. ſ. 20.—2 H. Hitt. Pl. C. 278. S. P. Or vouch 
We roll in court of the convictions alleged. f 


againſt ber huſband, and fo vice verſa in no caf? but treaſon. 


- 


[3. If a man upon examination accuſes another of piracy, and af= 
ter he himſelf is attainted of piracy, and after, being pricked in his 
conſcience, ſends for the party accuſed, and acknowledges before [C 371 Þ 
witneſſes, that he accuſed him before falſely, and by procurement of a 
firanger, yet this confeſſion ſhall not be taken to enfeeble his teſti- 
mony made before his attainder, becauſe it is made by a man at- 
tainted. P. 15 Ja. B. R. Wooprorp's caſe, per Curiam, preter 
Doderidge, who ſeemed to incline e contra.) 

[A. Ame covert cannot be a witneſs for or againſt her baron, It was re- 
becauſe they are one in law; and by this diſpleaſure may ariſe be- ata _ 
tween them, or perjury, or other great inconyenience. Co. Litt. Wong 
6. b.] | . perſon, be- 


tween party 


and party, the wife cannot be a witaeſs againſt her huſband, according to Co. Litt. 6. b. But be- 
tween the king and the party upon an ingictment, ſhe may, although it concerns the wife herſelf. 
Hytt. 115, 116. Paſch. 7 Car. Ly. Audley's cafe. But this caſe was denied Raym. 1. Mich. 
12 Car. 2. B. R. in MARY GH s caſe, where it was held that the is to be admitted a witneſs 
Vent. 244. Trin. 25 Car. 2. B. R. 
But in his 


in Jon BROWN 's caſe Hale Ch. J. ſcems to admit S. P. in cafe of a feme de jure. 


Hiſt. Pl. C. 3 1. he favs a ſeme covert is not a lawful witneſs againft her huivand in cafe of trea- 


ſon, yet in Ld. CasTLEenaven's caſe, upon an indiftment for a rape upon his lady by another, by 
her huſband's preſent force, ſhe was received as a witneſs, by the advice of the judges that aſſiſted at 
that trial; and upon her evidence he was couvicted and executed. S. C. cited by Hot Ch. ]. 
12 Mod. 340. Mich. 11 W 3+ in caſe of THe KING ». THE WARDEN or THE FLEET ; and 


2 


ſays, that becauſe it was a rape upon her perſon, the was received to give evidence againſt her huſband. 


[5. A feme cannot be a witneſs 0 prove a man to be a villein. Co. Co. Lit. 6. 
Litt. 6. b.) | b. in mar- 
Sin, cites 
Fleta, lib. 2. cap. 44. [But in Selden's Fleta, it is pag. 111. cap. 51. ſ. 16, mulicres ad probationem 
ſtatus hominis admitti non debent. ] 


6. Oftentimes a man may be challenged to be of a jury, that 
cannot be challenged to be a witneſs ; and therefore, though the wit- 
neſs be of nearcſt alliance or kindred, or of counſel or tenant, or 
ſervant to either party, (or any other exception that makes him 
not infamous, or to want underſtanding or difcretion, or a party 
in intereſt,) though it be proved true, ſhall not exclude the wit- 
neſs to be ſworn, but he ſhall be ſworn, and his credit upon the 
exceptions taken againſt him left to thoſe of the jury who are 
triers of the fact, inſomuch, as fome books have ſaid, that 
though the witneſs named in the deed be named a diſſeiſor iu the 
writ, yet he ſhall be {worn as a witneſs to the deed, Co. 
Litt. 6. b. | 


(I. f) Evidence. What Evidence the Fury may have See (0. ). 


with them after Evidence given. 


$7 TP HE jury cannot fee nor carry with them ary other evi- S. P. And 


$ A : per Gaſcoign 
dence, except that vhich is delivered to them by the Court, Fi Hula 


and by the party himſelf brought into court upon the evidence ſhewn. , bey take as 


= H. 4. 18.7 | eſcrecv l cut 


of cou , ard 
paſs for the plaintiff, if this appears upon examination by the Court, this is cauſe to arreſt the judgment, 
quod nota, Br, General Iflue, pl. 85. cites 11 H. 4. 17. 
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[2: M0 evidence to a jury o prove F. 8. t2 be heir to N. 8. 
T Fol. 687. f the Court will not accept the j pedigree drawn by a herald at arms 


— mnt 


tak bi for evidence, nor will ſuffer the jury to have it with them, but 
rale's books, is only information for direction. P. 8 Ja. B. between SIR 
3 Epward * PLuMpTON AN p RoBinson. P. 12 Ja. B. without 
they ſhall be 5 - k 

Ae any proof by office, or other ſubſtantial matter. Per Curiam.J 
evidence, and what ſha!l be evidence to prove a pedigree, ſee tit. Evidence, 


3721 


* 


3. If an exemplification comes out of the Chancery, of witneſſes exa- 
mined there upon darth who are dead, the jury ſhall have it with them. 
P. 10 Ja. B. between 'ToxLixsoN AND Ckokk.) 

[4. But Mio exemplification comprehends ſome witneſſes who 
are dead, and ſome who are living, the jury fl. all not have it with 
them. P. 10 Ja. B. between ToMLIxSON AND CRONE.) 

5. No deed, or writing whatſoever, {hall be private! or ſecretly 
delivered to the j jury that was not openly ſbeaued. Hcath's Max. 94. 
| cites 11 H. 4. * 

Br. General 6. In wwaſ/7e they were at ique, and the waſte was aſfigned in 
1 2 Rac, and the plaintiff would have delivered to the jury a 
py of the places and the Court denied it, unleſs by aſſent of par- 
2 by which it was afterwards delivered to them ex aſſenſu par- 
tium. Br. Jurors, pl. I. cites * 6. 66. 
7. No copies of boobs ſhall be delivered to the jury, but with the 
conſent of both parties. Heath's Max. 94. cites 9 H. 6. 6. 
Heath's 8. Note, it ſeemed to 3 juſtices, that a fine indented and not ex- 
— empliſed fab fgillꝭ, &c. ſhall not be delivered to the jury. And 
8. C. Wideſlade faid, that it has been often uſed to deliver fuch parc of 
the fine to the jury; but the contrary is uſed at this day. And 
after it was delivered to the jury, with aſſent of the * Br. 
General Iſſue, pl. 9. cites 34 H. 6. 25 
S. P. Br. 9. Entryin nature of aſſiſe, the party after iſſue joined gave in evi- 


Ceneral 5 
, dence an inquiſi 7 tian found before the eſcheator ; and becauſe it was nor 


Cites 21 E. exemplified under the ſea! of the Chancery, therefore per Brian and 


4- 25-—- Choke, this ſhall not be delivered to the jury; for it is no 
S. P. Heath's | 


1 better than a teſtimomal, Br. General Iſſue, FA 45. cites 
cites 11 E.q. 21 E. 4. 38. a | 

25 & 28. 
Any paper 10. Writings or books, which are not under ſeal, cannot be de- 
under fea), 


livered to the jurors without the aſſeut of bath parties ; but, being 
or not under j : 
ſeal, may delivered by the Court without ſuch aſſent, neither of the partics 
be gn en in can acid the verdict, becauſe they were given in evidence before. 
| ? 8 
8 Cro. E. 411. pl. t. Mich. 37 & 38 Eliz. B. R. in cafe of Vicary 
may be de. v. Farthing. 


livered in 
evidence to 4 jery, but that which is of record, or under cal, but by conſent. The chiregraph of a 


fine may be g ven in evidence, but not - eivered to a jury in evidence. But recosery may be Celivered. 


in evidence ; pet Witherington Ch. J. in delivering the opi: ion of the Court. Hul. 1655. 2 Sid. 145. 
Olive v. Gwin. 

2 H. Hit. FL C. 207. fays, if a piece of evidence under ſeal be read in court, the jury ought regular. 
ly to have it with them; but not if it be not under ſeal, 


ö 11. Richardſon demanded of the Court, if there are ſeveral de- 


Paſctions under the great ſeal given in evidence, and ſome are read, 


and 


r T 
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end ſome not, whether the jury may take them with them from the 
bar? And they all anſwered they might, becauſe perhaps ſome 
were not read for ſhortneſs of time, or one was to the ſame pur- 
poſe of thoſe as were read, and being under the great ſeal, they 
may have them. Litt, Rep. 69. Mich. 3 Car. C. B. Anon. 


(K. f) Verdict. What Thing the Fury may find. In 
: reſpect of the Time. 


[I. IN conſpiracy fer a conſpiracy at one day, the jury may find 
him guilty at another day; for the day is but for form. 
20 H. 6. 34-] h 
2. [S/ in treſpaſs of battery at one day, and defendant juſtifies 
at another day, with traverſe before and after, he may be found 
guilty at another day. 20 H. 6. 14. b.] 

[Z. [$2] in trefpaſs of battery of a /ervant, the defendant may 
be found guilty at another day and year than the day and year alleged. 
39 E. 3. 1. Adjudged.] 

Hill. 20 Eliz. B. R. the Sheriffs of Norwich 
[4. [But] in treſpaſs of battery ſuch a day and year, if the defen- 
dant agrees. with the plaintiff in the day, year, and place, and pleads 
that the battery was de /on aſſault demeſne, and plaintiff replies de 
ſon tort demeſne without ſuch cauſe ; and upon this the defendant 
gives in evidence the aſſault of the plaintiff, the plaintiff cannot 
give in evidence a battery at another day; for when the de- 
fendant agrees with the plaintiff in the time and place, and the 
plaintiff joins iſſue upon it, this is made parcel of the iſſue, Tr. 
11 Ja, B. between DowxEs AND SHUMSHE, per Curiam.] 
nion of the whole Court. 


(L. f) Verdict per Pais. County. Where the Nue 


upon a collateral Thing ts tried in a foreign County, 
by whom the Principal ſball be tried, or Accęſſary. 
Damages. [M here the Damages ſhall be tried by 


the fame Fury. | 


[i. J* treſpaſs, if a releaſe be pleaded in a foreign county, and 

2 there it is tried for the plaintiff, there it ſhall be inquired 

of the damages by the ſame inqueſt, 21. AM. pl. 14. by Green. 
*144 E. 3.0: B] | | 

[2. In treſpaſs of cloſe and houſe broken, if arbitrement be pleaded 

in another county, and there found for the plaintiff, the ſame in- 


queſt ſhall tax damages for the treſpaſs. 11 H. 4. 57. b. 13 H. 4. 


7 b.] 


per Thirn and Culpep.— Fut in aſſiſe, or ether plea of land, it is otherwiſe; for there 


v. Brad ſhaw / 


See (C. f) pl. 3, 4. and the note there. 
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See (D. f). 
— o of a 
reſceus, the 
finding is 
good, be it 
before or af- 
ter the day 
in the count, 
ſo it be be- 
fore the ſuit 
commenced. 
Cro. E. 53. 


2 Brownl, 
132, 
DoweEs 
v. SHRIM=- 
SHAW, S. C. 
adjornatur. 1 
——Brownl. 1 
233. Downes 
v. Skrym- 
ſher, S. C. 
accordingly, 
by the opi- 


* 
— — , 2 ——— 2 


———— A2 — a 


See (F. a). 
(K. g. 3). 


* Br. Da- 
mages, pl. 
28. cites 1 
Is . i 


Becauſe the 
damages are 
Principal. Br. f 
Damages, 

pl. 53+ cites 
11H. 4+ 57s ; 
the damages 


are not principal; and therefore for the foreign relea,e, or foreign iſſue tried, the damages ſhall be 


tried by the county where the land lies, and the firit action brought, Br, Damages, pl. 103. cites 


g. 14. 
N 13. It 
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[3- If in aveury for damage tender is alleged in other county, and 


Fol. 688. there the iflue tried for the avowant, the ſame inqueſt ſhall tax 


D ae damages. „2. Adjudged. 56. b. Ad- 
pl. 64. cites judged * becauſe the damages are for the tortious taking; and if 
21 E. 3. 11. they ſhall not inquire, it ſhall be inquired by inqueſt of office; 


Ibid. + and ſo the attaint ſhall fail. 1 H. 4. 57. b. 44 E. . B. 
cites 44 E. 3. Dow. 21 E. 3. 12. b. Adjudged. 56. b. Adjudged; 21 Af, 
6. and lib. pl. 14.) 5 i 

Aſſ. 4.— 

S. P. Adjudged and affirmed in error. Jenk. 20. pl. 38. cites 30 Ail. 38. 


L374 
When a bar [g. If a releaſe be pleaded in foreign county in afſiſe; and there 
bs pleaded in it ig found for the plaintiff, the ſame inqueſt ſhall tax damages for 


a real or : 

perfonal ac- the profits. Contra, 11 H. 4. 57, b. Contra, 21 E. 3. 57. 21 Aft, 
tion, as re- pl. 14-] 

leaſe, &c. 

in foreign county, the jurors that try it ſha!l aſſeſs damages for the profits of the lands in the other coun- 


ty, and ſo by a mean ſhall inquire of things local in anuther county, which they could not originally do; 
gaia multa conceduntur per obliquum, quæ non conceduntur de directo; and when they try the matter 


of the bar, they ought, upon pregnant evidence, ro try ail dependants thereupon, as damages, &c, 


6 Rep. 47. 2. b. the 4th reiolution in Dowdate's cafe. 


Br. Judg- [5. The ſame law in writ of cofinage or aiel. 10H. 6. 10. Con- 

ment, pl. , 

14. cites trag 21 E. 3. 5.1 

8 C. [6. In an action of waſte for waſte in 2 wills in ſeveral hundreds 
in the ſame county, if the : ſue be whether one be a vill by itſelf, or not, 
and by this vill the iſſue is tried, if they find for the plaintiff they 
ſhall inquire of the damages of the waſte in the other vill. 9 H. 6. 67. 
Curia] 


7. In treſpaſs, if defendant pleads a releaſe in another hundred 


in the ſame county, and there the iſſue is tried for the plaintiff, they 

ſhall inquire of the damages of the treſpaſs. 9 H. 6. 67.] | 

[. In zreſpaſs in one county, if the defendant pleads villeinage 

in the plaintiff, as regardant io his manor of D. in ancther coun- 

ty, to which the plaintiff ſays frank, and of frank eſtate, and 

this is tried by aſſent where the manor is; if he be jound 

+ Br. Da- frank by verdift, the fame inqueſt may inquire of the damages, 

moms 4 becauſe by the plea the treſpaſs ſuppoſed in the count is not 

8. c. and denied, but in a manner acknowledged. 44 Aſſ. 4. Adjudged. 
lib. 4.4. 444E.3. 6. b.] 

In affiſe, if g. In afſiſe of a rent-charge againſt an infant, upon a deed dated in 

foreign N a foreign county, and the tenant pleads ne charga pas by the deed, by 

e in- Which it is adjourned and tried againſt the tenant in the foreign 

fant, there county. The ſame inqueſt may inquire of the ſeiſin of the plain- 

| we cage riff in the other county; for a ſeiſin of a rent may be in other 

deed, ard county than where the land is, and ſo the aſſiſe may well take no- 


8 1 tice of it. 26 Aſſ. 3, Dubitatur. ] 

Ileiin. 3 a : Tk 

Br. Jurors, pl. 22. cites 10 E. 3. 13. {But it ſhould be 10 Aſſ. 13. ]J-————Br. Trials, pl. 67, cites 

10 Afi. 13. S. C. N | : | 

3 Le. 233 [10. In an action upon the ſtatute of 32 H. 8. of buying titles, 

= FLA and the bargain is alleged to be made in Norfolk, but the land lies in 

5. P. 4c; Suffdt; the jury in Norfolk, who tries the principal iſſue, ſcilicet, 

not appear. the bargain, may alſo find the value of the land which is in Suffolk; 
| | — 


. An „ WW 


* 


Trial. TY | 374 


for it is but an incident to the other, and part of the iſſue cannot 
be tried in one county, and part in another. (It ſeems that the 
general iſſue was pleaded. M. 31, 32 El. B. R. between PIK E 
AND HassEN adjudged.] | 
11. In aſſiſe, the tenant pleaded a releaſe in a foreign county, by 
which the afſiſe is adjourned, and the deed tried againſt the tenant in 
bank, and the plaintiff releaſed his damages and had judgment im- 
mediately ; and therefore it ſeems that the damages ſhall be tried 
by the jury of the county where the land lies; for the foreign 
county cannot try the damages. Br. Damages, pl. 155. cites 
6 All. 4. | | 
12. Two demandants brought an action in Middleſex, and after iſſue | 375 J 
the tenant pleaded a releaſe of the one in Lendon yet the firſt inqueſt | 
ſhall go on and inquire of the damages of all, and if the other inqueſt 
find non eft ſuctum, they ſhall inquire of the damage after the firft ver- 
dict; and judgment ſhall ceaſe upon the firſt verdict till the laſt ver- 
dict ſhall be found. Br. Damages, pl. 135. cites 10 H. 6. 9, 10. 
13. Treſpaſs of breaking his cloſe, and cutting and carrying away 


His trees, the defendant as to the vi & armis, and breaking the cloſe 


and carrying away of the wood, pleaded not guilty, and to the 
cutting pleaded command of the plaintiff in a foreign county, up- 
on which they were at iſſue there; and the jury found for the 
plaintiff damages 40s. and coſts 4 nobles. And Littleton prayed 
judgment. The Court ſaid, you ſhall not have more coſts in the 
firſt county, if the other iſſue paſſes for you like wiſe, for the firſt 
jury thall give coſts for all. And fo ſee that the foreign county 
may give coſts for all, but not damages ; tor this ſhall be inquired in 
the proper county where, &c. But it ſeems by the ſaying of 
Priſot, that if the plaintiff would have tarried till the other iſſue 
had been tried he might have had greater coſts. Br. Coils, pl. 3. 


_ cites 33 H. 6. 55. | 


14. Treſpaſs in the county of N. of afſuult there, and after he count- And the 
ed that by the ſame afſault he loft his buſineſs in the county of N. and &. treipals was 


3 3 . oniy th 
which is another county; and yet well; for this is only 7o increaſe ge the 


damages. Br. Damages, pl. 87. cites 37 IG. 2, 3. aſſault was. 
Br. Lieu, &c. 


pl. 39. cites S. C. Br. General Iſſue, pl. 31. cites S. C. — Br. Jurors, pl. 17. cites S. C. 
Br. Verdict, pl. 79. cites S. C. per Priſot. 


135. And where my receiver is of my land in 3 counties, and 1s 13 
beat in one county, by æuhieh I am at a loſs by not receiving in the 3 5589. _ 
counties; the action ſhall be where the battery was, and yet the Br. General 


jury ſhall give damage in reſpect of the loſs in all the 3 coun- Ifve, pl. 3. 


ties, by the giving of the matter in evidence. Br, Damages, pl. 87. — 


cites 37 H. 6. 2, 3. pl. 15. cites 
| S. C.——-Br. Enqueſt, pl. 60. cites S. C. 


16. And if a man detains a deed of releaſe from me in the county of Br. Lieu, æc. 
M. by which J loſe my land in the county of H. there in an action . 8 
brought in the county of M. of the releaſe, the jury ſhall give da- pr. General 
mage 79 the value of the land in the county of HE. per Priſot, quod non Ide, 75 31. 
negatur. Br, Damages, pl. 87. cites 37 H. 6. 2, 3. „ 
pl. 17. cites 8. C. — r. Enqueſt, pl. 60, cites S. C. Er. Verdict, pl. 79. cites S. C, per Priiot. 

| 17. Where 
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Br. Damage, 17. Where; Mee 1 is to be tried by a foreign county where the dama- 


pi. 203. cites ges are principal, as in treſpaſs, falſe impriſenment, or the like; there 


Hep COPY the jury of the foreign county ſhall try the damages. Br. 'Trial, 


xeign coun- pl. 118. cites 21 E. 4. 
ty, where an 


ſue is joined that is triable there, may find damages incident to the action, for they are acceſſory. 
Jenk. 20. pl. 38. | 


£ 376 ] | 
See (A. f) (L. f. 2) What the Fury muſt jind. 


(0. f). 


Br. Attaint, N attaint, if the diſſeiſce re-enters and infeoffs the di FIN — and 


| Pol cites after brings affi fe againſt him and recovers, the feeffment not be- 
Tank ng ing pleaded but given in evidence, attaint lies; for the jury ought to 
Knivet * take conuſance of the livery of ſeifin, but contra of releaſe ; for if it be 
| not pleaded, it cannot be given in evidence, and the jury cannot 
take conuſance, and thereof attaint does not lie. Br. Verdict, 
pl. 51. cites 43 Af. 41. | 

2. Debt upon a leaſe for years again/? J. E. and one J. E. came 

to the bar, and prayed the Court to mark him; for he ſaid that 

there are 2 J. E.“ in the ſame will, viz. the father and the ſon, and 

the /on is he who now appears at the exigent, and prayed that the 
plaintiff declare againſt him, who did jo; to which he ſaid that the 
Plaintiff did not leafe to this . E. who now appears, &c. prout, &c. 

And after it was held by the Court that it is a good plea for the 
defendant, quod non dimiſit prout, &c. to the aforeſaid J. E. and 

the trial ſhall be, whether the leaſe was made to him who appeared or 

net, and if the leaſe was made to another, yet this iſſue is good for 

the defendant; for then it was not made to him, for the law ſuf- 

fers him, who now appears, to appear to avoid vexation 3 and 
therefore the jury ought to conſider, whether the leaſe wwas made to 
him who appears, or to another of the ſame name, and the jury all 

not have regard whether ſuch leaſe was made to one of the name who 

does not appear, but whether it was made to him who does appear. 


Br. Miſnomer, pl. 49. cites 5 E. 4. 57. 


Br. Barre, fl. 3. If reſgnation, divorce, or ſuch like, are given in evidence to 
Be. cites the jury, they are bound to find it. Br. Jurors, pl. 34. cites 


®Br. Trials, 7 T 4- 16, : 
2 cites If a man pleads that be is not parſon of Dale, and fo to iſſue, 


2 1 gives reſignation in evidence, the jury 1s bound to find it; quod 


nota. Br. Jurors, pl. 43. cites 9 E. 4. 49. Per Moyle and Little- 


ton. 
Br.Gereral 5. In aſſiſe, the jury ſhall be charged to find condition of frank-te- 


— nement, which is given to them in evidence in pain of attaint; and 
8. b. And yet the party ſhall not plead it without ſheaving deed theregf. Br. Jurors, 


o 2 pl. 47. cites 18 E. 4. 12. 


pleaded. Br. Attaint, pl. 1 19 · cites S. C. per Genny ; quod non negatur. 


This caſe is 6. In ejectment, the jury gave a ſpecial verdict that the defen- 


2 dant made a leaſe of the land to the plaintiff, he having ang 
C. B. Sut- in the land, and after he entered and cjected the defeudant. It 


Was 


ad wa ww #C# a 


hd my 


N 
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was held by Anderſon Ch. J. and Periam J. that the leaſe war good ton's caſe.— 
between the parties, and that the jury were bound to find it ſo, or e — 
otherwiſe to find the whole matter, and then the Court ſhall ad- , Holloway 
judge it to be a good eſtate, and intereſt between them. Cited and Dick- 
per Hale Ch. J. Pollexf. 58. in Canc. 1672. in caſe of Weale v. 8 
Lower. 179. S. C.— 
Cro. E. 140. pl. 2. S. C. 


8. A verdict muſt be ſufficient in matter and form be the ſame [ 377 ] 
ſpecial or general, and therefore they mult lay damages and cofts 
where the ſame ought to be found. Trials per Pais, 259. 


(M. f) Verdict. What Things the Jury may jind. 
In reſpect of the County. 


[1. IX a treſpaſs local the jury cannot find the defendant guilty S. P. Br. 

in another county, becauſe it is local. 9 H. 6. 63.] 2 
Cites 22 E. 4. 19. per Starkey and others. — Br. Verdict, pl. 80. cites S. C.—S. P. Br. Lieu, pl. 65. 
cites 8 E. 4. 1. The jury ought to find all local acts, though in another county; per Cur. 
3 Salk. 364. pl. 10. Anon. 


[2. A jury of the county of Buckingham cannot find 25e fonun- 
dation of a priory in the county of Oxon, becauſe it is local, M. 8 
Ja. in the Exchequer, between EWER AND MorLE. ] | 

[3- In replevin, if tender of homage be alleged in D. in another 
county, and upon this the inqueſt comes from the ſaid D. they Fol. 689. 
cannot find the tender in another county; for, they cannot have | ; 

| . | - ut may in 

conuſance of the tender in another county. 21 E. 3. 11. b. ad- any other 


judged, 56. b.) place in the 
s | ſame coun- 
ty, where the ſame is alleged to be tendered. Heath's Max. 92. cites 21 E. 3. Br. Verdict, 


pl. 15. cites S. C. 


LJ. In a real action the jury where the action is brought may find 
the death of the defendant in a foreign county; for the place of the 
death is not material. 28 Aſſ. 17. adjudged, 1 Aff. 16.] | 

[Lg. But the jury cannot find, that by virtue of certain deeds which Br. Verdict, 
are dated in a foreign county, ſeiſin was delivered of certain land in g.. 24+ cites 


the county of which the jury is, nor can take conuſance of the Jurors, pl. 


making of the ſaid deeds. 1 Afl. 16. adjudged.] 20. citesS. C. 
(6. The jury cannot take conuſance of the 7ime of the death of Br. Jurors, 
another in a foreign county. I Aff. 16. adjudged. ] B 


Br. Verdict, pl. 24. cites 8. C. But Brooke ſays, ſee a verdict in the county of Lincoln, which found 
that the father of the plain iff died at P. in the county of York, and yet he recovered, and the verdict good; 
for they had no regard to the place, but if he died ſeifed or not; for as it ſeems, the place, which comes 
by ſhewing of the jury in their verdict, ſgall not be entered. Ibid. cites 18 E. 2, 


[7. In an action of debt again}? an heir, the jury of one county 8. C. cited 


may find afſets in another county; for it is not local. Co. 6. 7 OE. 
DowvpaLE, 47. D. 10 El. 271. 28H. 8. 30. b.] | g. 
| it in 


eaſe of an heir, on an action grounded on a ſpecialty againſt him, and the point in iſſue be aſſets by 


Giſcent, it will be ſufficicur if he can prove aflets any where in England, And if it be aſſets in one 
any, 
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county, it wil te ſufficient to prove aſſets in another county. D. 27. pl. 29. Hare v. Putler, — 
The juay may find aſſets of goods in a foreign county by evidence given, and ſo of other things tranſi- 
tory. Contra of things local, as trees cut, graſs ſpoiled, &, Br. Verdict, pl. 80. cites 22 E. 4. 19. 
Br. General Iſſue, pl. 76. cites S. C. Reath's Max. 93. Cites S. C. Br, Attaint, 
pl. 104. cites Mich. 2 M. 1. that they may find things tranſitory in other county, but that they are 
not compeiled to do it, But this was utterly denied per totam Curiam; for they are bound to find 
aſſets in any other county whatt-ever, under pain of attaint. And reſolved, that upon every general 
iffue the jurors ought to find all cal lings, which are material in law to the point in queſtion, in 
whatever county they lie, as warranty and aſſets in another county; fo where land is exchanged for 
lands in anvtber county, and the like. bRep. 47. 4. Mich. 3 Jac. C. B. Dowdale's caſe. 


£378] (8. If an Heir be vouched, who ſays that he has nothing by deſcent, 
the jury of one county may find afets in another county. Con- 

tra, 28 E. 3. 91. b. adjudged. ] 
*Cro. J. 55. [. So in debt againſt an executor, the jury of one county may 


— _ find aſſets in any other county. Co. 6. * DowDALL, 47. adjudged, 


Ricuazp- becaule it is not local. +22 E. 4. 19.] 
SON v. 
Dow, S. C. accordingly. — And. 32. pl. 77. Paſch. 7 E. 6. Anon. S. P.; Le. 2. pl. 4. 
6 E. 6. C. B. 8. P. admitted. And judgment given in Derby in debt againſt an heir, who pleaded 
fuch plea was affirmed ; though it was objected, that this being a piivate juriſdiction they had no autho- 
rity to inquire of any out of it, and that this differs from the actions brought in the king's courts, which 
have a general juriſdiction. Sed non allocatur ; for this inquiry is good enough, as an inquiry may be 
of aſſets in Ireland; and io the judgment was affirmed, Cro. J. 502, 503. pl. 13. Mich. 16 Jac, B. R. 
Bourn v. Carrington. | | 

+ Br. VeriiR, pl. 80. cites S. C. Br. Jurors, pl. 36. cites 8. C. that they may ſay that aſſets 

„ if they have aſſets in another county; by the opinion of ſeveral juſtices and others, —— Br. 

General Iſſue, pl. 70. Cites 8. Co | 


> 1407 ome [10. So the jury may find aſſets in Ireland. Co. 6. DowpaLL, 47-] 


ſea is ſurp uſage. But reſolved, that tuch finding is finding the ſubſtance of the iſſue, viz. aſſets; for 


executors ſhaii be charged for goods in any part of the world. 6 Rep. 47. b. Dowdall's caſe. 
Cro. J. 55. pl. 28. S. C. by name of Richardſon v. Dowel, accordingly. 


Br. Juriſ- 11. Where debt is brought in London upon an obligation, if the 

2 defendant pleads dureſs at York, and the plea is removed into bank 

E. 4. 25- by writ of the Chancery, the bank ſball try the iſſue joined in Lon- 
don, by the beſt op:>ion ; for it goes to the juriſdiftion, and the 
plaintiff is put to a neu original in bank. Br. Trials, pl. 30. 
cites 14 H. 4. 


If the jury 12. In treſpaſs in D. upon not guilty, the jury may find him 


ola. guilty in another vill in the ſame county, but not in another county; 
one county for this verdict is void. Br. Treſpaſs, pl. 19. cites 9 H. 6. 62. 
tobich is done Per Cur. 

in anotler 

county, upon not guilty pleaded find that guilty generally, attaint lies. But if they ſay that guilty in an- 
other county, the verdict is void, and the court ought not ſo to take it. Br. Treſpaſs, pl. 19. cites 
9 H. 6. 62..-—Þr. Traverſe per, &c. pl. 14. cites S. C. 

In treſpaſs of battery in the county of S. per Priſot, if the battery was in the county of N. and the jury 
upon nat guilty pleaded find the treſpaſs, and the defendant guilty, attaint lies; for they cannot take 
conuſance out of the county; per Priſot. But Aſhton J. contra; for the verdict is true, and they 
may take conuſance if they wi; but they are not bound to find it, if it was in a foreign county. Br. 
Attaint, pl. 46. cites 39 H. 6. 8. Treſpaſs of battery, and goeds carried away, are not local, and 
therefore may be brought in another county t an where the treſpaſs was done; and if the defendant 
ſays not guilty, the jury may ſay that not guilty, by reaſon that it was done in another county, and they 
may ſay that guilty if they will; for they may take notice of an act, which is not l:cal, done in another 
county. Br. Lieu, pl 65. cites 8 E. 4. 1. Br. Jurors, pl. 37- cites S. C. Ibid. pl. 50. 
cites 2 M. 1. 8. P. And fo it was agreed, M. 2 M. 1. in treſpaſs in London, of breaking of an ob- 
_ 5 D. in Landon, where in ſuct D. was in the county E. Er. Lieu, pl. 65. — Br. Jurors, pl. 50. 
Ates 5. C. | 


13. Where 
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13. Where refignation is in iſſue, the jury may find it, though it 


appears by the evidence that it was in a foreign county, Br. Verdict, 


pl. 79. cites 7 E. 4. 15, 16. Per Cur. 


14. So of divorce; and they ought to take thereof notice upon the 
evidence, though they are ſpiritual ; for of ſuch things pleaded to 
the writ, the Court v not write to the biſhop. Contra where 
it is pleaded in bar 3: . Verdict, pl. 79. cites 7 E. 4. 15, 16, 
Per Cur. | 

15. In debt again autor, who pleads ne unques executor, ne un- 
ques adminiſtered as executor, if he gives in evidence that he did not 
meddle, but took certain goods of the teſtator, awhich the teflator gave 
him at D. in a foreign county, the jury ought to find this gift in 
the foreign *county, upon pain of attaint ; per tot. Cur. Br. Ge- 


neral Iflue, pl. 28. cites 9 E. 4. 40. 


16. Where the miſe is joined in writ of right, the grand aſſiſe 
ought to find releaſe made in a foreign county, if he fhews it to them, 
Br. General Iſſue, pl. 28. cites 9 E. 4. 40. Per Laicon. 


cites S. C. 
Br. Enqueſt, pl. 59. cites S. C. 


17. A man was indicted in Middleſex, becauſe he at D. in the 
county of Middleſex, procured to F. S. to kill A. B. by which he 
killed him at S. in the county of Berkſhire, and no exception if it was 
a good indictment, or not; and this of battery and death in another 


county. Quære for it was not argued. Br, Jurors, pl. 40. cites 
9 E. 4. 48. 
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Br. General 
Iſque, pl. 69. 
cites S. C. 
Br. Trials, 


pl. 102. cites S. C. 


Br. General 
Ifue, pl.69. 
Cites 8. C. 


Br. Trials, 


pl. 102. cites 


S. C. 


Br. Jurors, 
pl. 16. cites 
8. Co woe 
Br. Enqueſt, 
pl. 59. cites 
Heath's 
Max. 83. 


pl. 92, 93. cites S. C. 
13791 


Br. Jurors, 
pl. 16. cites 
S. — EW 
Heath's 
Max. 93. 


S. P. For this cannet be pl:aded, nor any thing in this action but collateral warranty. 


18. Upon iſſue in decies tantum, the jury + may find the taking The jury 


of money in another county generally, viz. that he is gailty; but ſhall 


may take 


conuſance 


not ſay in the county of N. where the taking is alleged in the county of of it, but 


VH. Br. Jurors, pl. 36. cites 22 E. 4. 19. by the opinion of ſeve- 
ral juſtices and others. | 


they are not 
bound to it; 
per Starkey 


and Aſcue J. and ſeveral apprentices. But Brooke makes a quære thereof; for he ſays it appears elſe- 


where, that they ought in pain of attaint. Br. Verdict, pl. 80. cites S. C. 
pl. 76. cites S. C. 


Br. General Iſſue, 


FBut Brian was againſt this, r. wee as the party may be doubly charged; for if the plaintiff brings 


action in the other county after, t 


e recovery in the firſt county cannot be a bar in the ſecond coun- 


ty; but ſeveral e contra. Br. Jurors, pl. 36. cites 22 E. 4. i19-— Br, Verdict, pl. 80. cites S. C. 
bur Brook ſays quzre of his opinion; for his doubt was, that the reſceit in the one county, and the re- 
ſceit in the other county, cannot be intended one and the ſame rent. But this is not much to the purpoſe, as 


it ſeems, when it is of a thing tranſitory. Br. General Iſſue, pl. 76, cites S. C. 
cites S. C. 


19. Foreign county ſhall try damages in another county. Br. 
Trials, pl. 93. cites 7 H. 7. 8. per Huſſey Ch. J. 

20. Jury of one county ſhall find a deed of grant of rent=charge 
in one county owt of lands in another county. Br. Trials, pl. 93. cites 
7 H. 7. 8. per Keble. | 

21. Leaſe and releaſe made in a foreign county, ſhall be tried 
in the county where the land lies. Br. Trials, pl. 93. cites 


1H. . 8. 
| 22, In 


Heath's Max. 93+ 
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| 22. In &geFment in Kent, the jury found that the maſters and [che 
lars of Linkford. were ſeiſed of the land in queſtion, being part of the 
manor of H. in M. and that they demiſed all their lands in M. ex- 
cepting the manor of H. under which the plaintiff claimed; and they 
found that M. did extend to Kent and Suſſex ; and that the maſter, 
&c. had no and in M. but the manor of HI. And it was adjudged 
that the jury, being only of Kent, ought to hnd that they had no 
lands in Suffex, as well as in Kent, becaufe the iſſuc, guilty or 
not guilty, depended upon it. Otherwiſe where a local thing in 
another county is ſpecially put in ifſue. Hob. 170. in cafe of 
Stukeley v. Butler, cites 18 Eliz. B. R. Dorrel v. Collins. 


C380 Verdict. What Thing Jury may find in reſpect of 
the Place. 


(N. f) In reſpect of the Place in the ſame County. 


S.P. Br. [I. IN zreſpaſs of battery, if defendant pleads not guilty, he 
— mp l ] may be found guilty in any other place in the — 
HE. 6s. ty. 9 H. 6. 63. Curia. 22 Aff. 62. 
a2. The fame law in treſpaſs gf goods carried away. 9 H. 6. 63. 
Curia.] | 
. [3. In treſpaſs heal, as for trees cut, or graſs ſpoiled, upon not 
guilty pleaded, defendant cannot be found guilty in other place in 


the ſame county. Contra, 8 H. 6. 35. Dubitatur, 9 H. 6. 63.] 


In the ſame County. 


Or they LA. Where the place is not material, but is Put only to have a Venue, 
may _ the jury may find the thing in other place in the ſame county. 
* 2 " 10H.6. 13. b.] | 


England. 6 Rep. 47. DowDaLE's caſc.——Sce (M.f) pl. 7. and the notes there. 


Br. Verdict. 5. As in debt againſt an heir, if they are at iſſue upon aſſets in D. 
1188 the jury may find aſſets in wy other place in the ſame county, 
aſſets or no becauſe the place is put only to have the venue from it. 10 H. 6. 13. 


aſſets is the b. adjudged.] 
matter, and 
not the place where it lies ; for if he has aſſets in any place or vill, it is ſufficient, 


Br. Verdict, [G. In replevin, if a tender of homage be alleged in D. in other 
| Ef Gs county; and upon this the inqueſt comes from the ſaid D. yet the 
inqueſt may find the tender in any place within the fame county. 

21 E. 3. 11. b.) | 
7. In debt againſt an heir, on an obligation of his anceſtor 
brought in an inferior court, the defendant pleaded riens per deſcent. 
The jury found affets, but did not ſay where, It was objected 
that this being a private juriſdiction, the jury could not inquire of 
any thing out of it. Sed non allocatur; for the inquiry is A ory 
enough, and judgment was affirmed, Cro. J. 502. pl. 13. Mich. 
1 | 16 Jac. 
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s Jac. B. R. in the caſe of Bourn v. Carrington, cites it as ad- 
judged the ſame term, in the caſe of Clerk v. Broughton. 

8. An action was brought in an inferior court, for words ſpoke jo. 450. 
within the juriſdiction, and alleged that by reaſon of the words he Pl. 1. Iaz- 
Ie cuſlemers in a place cut of the juriſdidtiom, Upon not guilty the Brock. 
jury in the inferior court found him guilty, and aſſeſſed damages xxx, S. C. 
100 marks. It was moved that the jurors ought not to have aſ- dn accords 
ſeſſed damages for loſs of cuſtomers out of the juriſdiction. And jules; 
per Cur. the jurors in a private juriſdiction have no authority to but Berkley 
inquire of any matter out of the ſame, but here the allegation is on- J. held con- 
ly in reſpett of damages, and for the increaſe of them, which they may 
inquire of in any place whatſoever. Ero. C. 570. pl. 8. Hill: 15 Car: 

B. R. Ireland v. Lockwell, / 


_ 3 3 [381] 
(O. f) What Things the Jury may find. — 
Matter of Eftoppel. — — 


FO THE jury may find a tenure by eftoppel of the king, and give Br. Eſtop- 


a general verdict according to the eſtoppel. 7 H. 4. 41.] —_ 8 


C2. If a deed be delivered before that it bears date, though the par- The caſe 
ty be eſtopped to aver it, yet the jury may find it; for they are 25, that 


1 | he obli 
{worn to find the truth, and therefore ſhall not be eſtopped: gig bestes 
Co. 2. GopparD's CASE, per Curiam reſolved.] the date of 
the bond 


made to him. But the CourtreſIved likewiſe, that if the eſtoppel or admittance be within the ſame 
record in which iſſue is joined, upon which the jurors ſhall give the verdict, there they cannot find any 

thing contrary to ſuch admittance, though it be not true; for they are charged with ſuch matters only 
pberein the parties differ. 2 Rep. 4. b. Hill. 26 Eliz. C. B. S. C. and cites D. 147. a. 


[3. If a callateral warranty binds, and is of effef?, it may be given 
in evidence, and found by the jury. Co. 10. SEYMOUR, 97. b. 
reſolved.]) | 
[A. So the jury may find a leaſe for years by indenture by eſtop- Jenks 254. 
pel, and refer all the ſpecial matter to the court, and the court = 
may adjudge according to the ſpecial matter. Co. 4. RAWLINS, 5 3. yas Mich; 


reſolved.] 


S. P. Mo. 181. pl. 323. Trin. 26 Eliz. in James's caſe. 
againſt the indenture, yet the jury is not, but, according to their oath, ought to try the truth, &cs 
And. 118, 119. pl. 167. Paſch. 26 Eliz. in cafe of Gewrt v. Sydenham. 


[g. Where a cdllateral wwarravity will bind, it well may be given 
in evidence, and found by the jury. Co, 10. SEYMOUR, 97. b, 
For though collateral warranty does not give a right, yet in law 
it bars and binds a right. ] | 

6. The jury cannot find a thing contrary to that to which the par- 
ties are efiopped or bound. D. 147. a. pl. 73. Paſch. 4 & 5 P. & 
M. in caſe of Villers v. Beamont. 

7. It was ſaid to have been adjudged, that the. jury muft take 8. 8 cited 
notice of matter of eſloppel, upon pain of attaint z but Wray J. ſaid, 4 Mick 2g 
that this judgment was contrary to law, becauſe the jurors are & 30 Elis. 

Vol. XXI. Ee ſtrangers 
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in Rau- ſtrangers to the concluſion between the parties, and are not eſt op- 
S 4, bed as we judges are. And Southcote J. affirmed, and Catlyn 
judzeds Ch. J. ſaid nothing. Mo. 96. pl. 238. Hill. 14 Eliz. cites the caſe 
Eliz. in of Pledall v. Pledall. | 


PTA 

ALL's cafe, that becauſe the jury did not find a leaſe by indenture, which took its operation by 
cconluſion only, apprebending that they being ſworn ad veritatem dicendam, and that eſtoppels con- 
clude the parties, but not jurors, to ſay the truth, they were attainted, and had judgment accordingly. 
For the juttices held, that the intereſt of the land, as to the parties and privies, was in a manner by ſuch 
concluſion bound; and no concluſion ſhall be by ſuch indentute after the term ended, as Wray Ch. . 
held; and in ſuch cafe the jury ought, if they will not find the ſpecial matter, and leave it to the judg- 
ment of the law, to find at their peril according to the law. —S, C. cited by Hale Ch. J. Pollexf. 68. 
in caſe of Weale v. Lower. 

S. C. cited Cro. E. 140. pl. 2. Trin. 31 Eliz. C. B. in SuTTox's cafe. And Walmſley held, that 
the jury being ſworn ad veritatem dicendam, they ſhall not find an eſtoppel; and that the jury having 
found the matter at large, and the truth appearing to the Court, they muſt judge according to'the 
truth of the matter. And Wingham ſeemed to agree that it ſhall be adjudged according to the truth of 
the matter; and Peri am aid, they would know the opinion of the other juſtices ; but ſaid privily there 
Was no great queſtion in it. : 

A jury upon the general i ue, againſt an indenture ſoewon to them in evidence by way of eſtoppel, may 
find the truth of the mager, and the Court ſhail judge accoivingly. Jenks 262. pl. 61. 


ſ-332] 8. Fitoppels which bind the intereſt of the land, as the taking a 
leaſe of a man's own land by deed inaented, and the like, being ſpe- 
cially found by the jury, the Court ought to judge according to 
the ſpecial matter; for albeit, eſtoppels regularly muſt be pleaded, 
and rclicd upon by an apt concluſion, and the jury is ſworn ad 
veritatem dicendam; yet when they find veritatem facti, they 
purſue well their oath, and the Court ought to adjudge according 
to law. Co. Litt. 227. a. 

9. If one makes a /eaſe for years by indenture, and has nothing in 
the lend, but afterwards purchaſes the land, and aliens it, though 
the leaſe is good againſt the leſſor and his alience by way of plead- 
ing, and ſhall bind them, yet the jury may find the truth, and 
the Court ſhall adjudge it a void leaſe, Cro. C. pl. 2. Paſch. 4 Car. 
C. B. the 3d reſolution in the caſe of Iſeham v. Morrice. 


(P. f) Verdict. What Things the Jury may ind. 


* Br. Ver- [I. JN 4 ſe, if the iſe be uo tort, no diſeiſin, they may find a 
r condition which defeats a franktenement, though it was not 


Late 366, pleaded. 39 F. 3. 22. * 29 Aff 40. adjudged : 31 Aff 21. 


For as will 33 Afl. 18. 17 Aſſ. 20. Said to be adjudged: 21 Afi. 28. 28 Aſſ. 48, 
as the jurors Curia.) | 3 
may have 

conuſance of the deed, they alſo may a3 weil have conuſance of the condition, which was declared upon 


the decd. h | 
Lit. ſ. 356. [z. The ſame law in other aflions. 42 Aſſ. 6. admitted.] 


In ahi: {3. Sy in aſſiſe the jury may find a condition to defeat a frank- 
was fours tenement of land, ' though no deed of it be ſhewn in evidence. 


ed J. upon cond titan to irfooff bis ſon, upon condition te fond the feoffer cſtowvers and livirg, &c. and 
J. infesffed the for ond bis forme, 775 = ies and that therefore The er who was the firſt feoffor 
entered, and the ſen c Em, and be brought aſſiſe; and a gocd verdict of the condition, though it was 
not pleaded or given ia evidence, and the plaintiff recovered ; quod nota ; and the iſſue was upon jointe- 
rancy, and they found this, and alſo the ſeiün and diſſeiſin, as they ought ; and this they ſaid in the 

form aforelaid. Br, Verdict, p', 50. cites 21 Aff. 28, 
| Eſtaie 
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Eſtate upon condition may be found by verdict at large in aſſiſe, and that the plaint F entered as heir 
Fey the condition, and the entry adjudged good. But it was ſaid, that they ought to have deed to prove 
the condition, and that he cannot plead the eſtate upon condition without the deed. Brooke makes a uære 
thereof, when the r-werfion is in bim upon 4 gift in tail. And ſo ſee in Littleton, tit. States, that this 


may be found by verdict ; but the jury is not bound to find it, if no deed be fhrwn. Br. Verdict, pl. 44» 


Tites 33 Aſſ. 11. 


[4. [But] in aſſiſe Fa rent, the aſſiſe cannot ind that it was up- Br. Verdict, 
en condition, unleſs they find a deed of the condition. 33 Afl. 2. 8 8 BOY 


Curia adjudged.) 
[5. Ss in aſſiſe, a confirmation in fee to the lefſee for years can- In aſſſe the 
not be found to be upon condition, Fit wes not by deed. 17 Af, 20. 3 _ 
 adjudged.] | Ciſid in jure 


| ux3ris, and 
teaſed to the tenant for years, and after confirmed to bim in fee, which was adjudged a feoffyrent. And fo 
Ire that the jury was permitted to take conuſance of the confirmation, and yet contra of a releaſe, though 
this makes the eſtate; therefore quære legem at this day, Br. Verdict, pl. 75. cites S. C. 


[6. In replevin by A. againſt B. F. aver the taking as commoner, 
becauſe the beaſts of the plaintiff were in the common damage 


feaſant in April, 11 Fa. And the plaintiff in bar ſays, that one C. 


was * ſeiſed of the land to which he had common, and demiſed it to 
him the 26 of March 1 Fa to have from Lady-day before fer a year ; 
and the avowant traverſes the leaſe modo & forma upon which iſ- 
ſue is joined, and evidence is given that C. made à leaſe to the plain- 
tiff 25 March 11 Ja. fer one year then next enſuing. Though this 
is not the ſame leaſe which the plaintiff has pleaded, becauſe it 
commenced upon the 25th day, and the other commenced the day 
next after; ſo that the jury may, upon this evidence, find direct- 
ly againſt the plaintiff, that non dimiſit modo & forma, and 
cannot ſafely find a general verdict for the plaintiff, yet they may 
find it ſpecially. Hobart's Reports, 100. between Pope AND 
SKINNER. ] ; | 


*[ 383] 
Hob.72. pl. 
87. And at 
the end of 
tie caſe is 

a nota, that 
in this caſe 
the judg- 
ment of law 
uponthe ver- 
dict is in 

a manner 
againſt the 
verdict.— 
Mo. 863. pl. 
1188. S. C. 
adjudged for 
the plain- 


tiff; anda 


diverſity was 


taken where 


the leaſe is pleaded as here by way of juſt cation, and where it is pleaded by way of title, for the finding 


15 ſufficient to excuſe the tort ſuppoſed by him who diftrains. 
S. C. accordingly. Jenk. 296. pl. 46. 


[/. But in this caſe the jury could not have found a leaſe made by 
another who had right of common, for it is out of the iſſue in mat- 
ter and form. Hobart's Reports, 100.] 


[8, In an afſiſe of a rent, if the tenant pleads to the afſiſe, the jury 
may find that the rent was granted with attornment, though no 


ſpecialty was ſhewn. 28 Aff. 3. by Thorpe. 


[o. In 4%, if the tenant upon the general iſſue ſhews in evidence 
the releaſe of the plaintiff, the jury may find 1t though it was not 
pleaded. Contra, 26 Aſſ. 2. by Shard.] 


Browul. 177. Por E v. SHURM, 


— Ann 
Fol. 69 :. 


pl. 87. | 
Br. Verdict. 
pl. 39. citez 
S. C. but 
adds, quod 
quære. 
Contra Br. 
Jurors, pl. 
38. cites 12 
E. 3. 22.— 
In attaintit 


Vs declared for law, that where feeffmrent is given in evidence in aſſiſe and is not pleaded, the jury may 


take conuſance, becauſe the act was done upon the land by the livery z but contea of releaſe, for this 
cught to be pleaded, and if it be not pleaded it cannot be given in evidence. Br. General Iiſue, pl. 37. 
Cites 43 Afl. 41. - 

Is of right, the jurors of the grand aſſiſe may find releaſe which gives the right, but not culia- 
teral warranty, for this is a bar, and extinguiſhes the right Int does not give any right ; contra of re- 
leaſe, And ſo it feems that rhings, 2which ought to be pleaded as the collateral warranty, &Cc. cannot be 
feund by jurors; contra of that <vhich may be omitted in pleadings, and may be given in evidence, thole 
they may ſiad by verdict, Pr. Verdi, pl. 4 cites 7 H. 6, and Fitzh, Af. 359. 

. 8 2 | 


—_ _ Crial. 


In aſſiſe, the jury may find a releaſe, though it be not given ia evidence, per Anderfon Ch. f. 
Ow. 96. Hil. 31 Eliz. in Sutton's caſe. 3 


10. In aſſiſe, the tenant pleads nul tort, and the plaintiff gave 
in evidence that the defendant leaſed to him and to his feme for term of 
their les, and the feme died ; and the a/ſ;ſe ſaid that the defendant 
leaf2d to the plaintiff alone jor 20 years, and after by deed conjirmed 
to them for term of their lives, rendering 201. per annum, and after 
the plaintiff waived the land, and retaat his chattels, and the defend- 
ant entered without the conſent of the plaintiff, who waived it for the 


greatneſs of the rent, and that the land was worth 205. per annum 
over and above the 201 and that the defendant held it for 4 years 1 
the damage of 41. and that the plaintiff recovercd ; quod nota. 


And the defendant was impriſoned for diffeifin againſt his own 
deed ; and fo ſee the contrary evidence given by the plaintiff, ſhall not 
prejudice him where the afſiſe found another title. Br. Aſſiſe, pl. 136. 
cites 8 Aff. 20. 
1 11. Verdict in aſſiſe is good which finds a divorce; the reaſon 
greed for ſcems to be inaſmuch as hig is not matter of record but matter in 
law, that of which th he conuſance. it 
| wget] fart, 4 WW ey may take conuſance, Br. Verdict, pl. 29. cites 
Ae whe give 19 2. - 
werdift at large are wt bound to take conuſance of a divorce, nor they cannot by common intendment take 
conuſance of it, and they ſhall not be charged in attaint for their nut taking conuſance thereof. But 
per Tremaine, they may take thereof conuſance if they will, but they are not bound to do it, Br. 
bd Jurors, pl. 5 Cites 7 H. 4+ 24+ Br. De:aignment, pl. 2. Cites 8. . Br. Enqueſt, pl. 50. 
cites 7 H. 4+» 23. 8. . 


Br. Ae, 12. In afſiſe, the baron and feme pleaded record and failed of it at 
. day, and the feme came and was received, and pleaded to the aſſiſe, 
"and it was fornd that the plaintiff was ſeiſed and diſſeiſed, but no diſ- 
ſeiſor named in the writ ; and therefore the writ was abated by 
award, though it was not pleaded. Br. Verdict, pl. 36. cites 
26 Aſſ. 35. | | | 
13. In affiſe, it was found that lund was given in tail, and the 
tenant in tail leaſed to F. N. for term of years, and made to the tenant 
a charter of feoffment upon condition, that if he be ouſted within the 


term that he ſhall have fee, and that he ſhall hold over the term if he 


eoill, but that this ſhall be at the will of the lefſor and his heirs ; the 
donee died without if ; the term incurred ; he in remainder entered 
and was ouſted by the defendant ; but nothing of the feoffment or 
of the condition was given in evidence, which was challenged, 
inaſmuch as the jury took conuſance of the feoffment and condi- 
tion, and yet the plaintiff recovered by award; for the manner 
of the livery, viz. the condition, fell in their conuſance as well as 
the feoffment; quod nota. Br. Verdict, pl. 43. cites 29 Aſſ. 40. 


14. Aſſiſe by baron and feme quod diſſeiſivit eos; the defendant. 


faid that he himſelf was ſeiſed in fee and leaſed to B. for life, who ali- 
ened to the feme and her firſt baron the plaintiffs made other title, up- 
on which they were at iſſue out of the point of aſſiſe, viz. that the 
leſſee had fee. And found for the plaintiffr, and that the feme was 
ſeiſed and difſeiſed before the eſpouſals, and that the baron never had 
ſeiin. Hache demanded judgment of the writ, which is quod 
Alſſeiſtvit ear, where the baron was not ſeiſed, Et non allocatur 1 

| 1 50 
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ſeiſin was awarded to the plaintiff; for an ouſter auas confeſſed by 
the defendant in his plea before, and therefore they ought not to 
have inquired of the ſeiſin and diſſeiſin, and ſo the verdict void. 
Br. Aſſiſe, pl. 369. [368.] cites 44 Aff, 6. 
15. A jury may take conuſance of a deed avithout date, and Br. ats, pl. 
made before time of memory, and find it if they will; but they are 30 cites 


3 | 3 
not bound to do it. Br. Jurors, pl. 19. cites 39 H. 6. 8. Pr. Attaint, 
pl. 46. cites S. C. per Ailatone' 


16. Scire facias againſt the parſin of B. in the county of M. of 
arrears of annuity recovered, &c, the defendant ſaid, that before the 
writ purchaſed at London he had reſigned his benefice into the hands of 
J. biſhop of L. ordinary of the church, which he accepted. Judg- 
ment of the writ. Per Pigot, this is no plea, and only argument; 
for he dozs net traverſe that he is not parſon, and he might be par- 
ſon after. And per Jenny, the fame of a divorce, for of ſuch 
things la«-jurors are not bound to take notice, for they are /þiri- 
tual ; and per Cur. he ſhall anſwer directly, and not argumentative, 
as here, and yet the jurors may take notice. And if it be given 
in evidence, they ought to take notice; and ſo in other like cafes 
not local. Br. Barre, pl. 81. cites 7 E. 4. 16. 

17. The Jury may find that which cannot be pleaded, as in treſpaſs 
upon not guilty the jury may find that the defendant leaſed lands for 
life upon condition, and entered for the condition broken; though this 
cannot be pleaded without deed, yet the jury may find it. Trial 
per Pais, 157. cites Litt. ſect. 366. 

18. In giving evidence for finding an office after the death of 
lord Brook, it was doubted if an ou:/awry reverſed may be given 
in evidence and found in otfice by the jury; and it was reſolved 
by 3 juſtices aſſiſtant, that it may be found by the jury that there 
was ſuch outlawry, and that it was afterwards reverſed, though it 
cannot be pleaded. D. 228. Marg. pl. 45. cites P. 5 Car. in the Court 
of Wards upon a grant. Ld. Brook v. Varney. 

19. The jury cannot determine the intention in deeds or laſt wills, [ 385} 
becauſe the conſtruction of thele is to be governed by the rules of 
law, and ſo belongs to the Court; but what is or is not an intent 
to do a thing avithin an af of parliament, is fit for their determination, 
becauſe ſuch intent is to be collected from facts and circumſtances, 
of which they are the proper judges; per Raymond Ch. J. Gib. 262. 
Paſch. 4 Geo. 2. B. R. in caſe of the King v. Crooke. 


(Q.f) Verdict. What Thing the Jury may find, 


Matter of Record. 
[i. THE jury cannot find a matter of record, 7 H. 4. They can 
| 23 > | | not — | 
matrier e 


record in their circumſtances. Br. Monſtrans, pl. 62, cites 24 E. 3. 46.— Br. Baillie, pl. 19. Cites 
14 Aſt. 9. that a verdi cannot find matter of record. 

Nul tiel record is not to be tried by jury, but upon the general iſſue, &c. they may find a record. 
Trial per Pais, 157, ; | | | 
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If a recer i be l, t may be prove d to a jury by teſtimony a3 the deeree in H. 2, time; for e the in 
London is loft, yet it has been oiten 2Jowed that there was one; per Cur. Vent. 2 57. Paich. 25 Car. 2. 
in an anonymous caſe. b 


.A. L2. If an attainder of felony be given in evidence which was not 
l pleaded, the jury cannot find it, it it be not ſet forth /ub pede ſigilli. 
favs that the 20 All, 2. Adjudged.J : = 

reaſon ſeems a 

to be becauſe matter of record cannot be found by verdict at large. Br. Verdict, pl. 35. cites S. C. 
is aſfiſe, the verdict found an attainder, but the Court took it ill. Brown's Anal. 12. 


The jury [3. A fine or recovery may be found by jury, withort ſhewing of 
upon iſſue it under cal. Com. NE wis & Sco. 410. b. 411. 


cannot find 

re-every. Pr. Jurors, pl. 30. cites 14 E. 3. 9. But Br. Verdict, pl. 41. cites 28 Aff. 17. that 
iſe was taken in peint aſſiſe, and found that C. the defendant had recovered again E. in ui ia vita, 

but that E. died pending tte zwrit, and after C. was put in ſeifin by the recovery, and was ſeiſed, upon 

avb:m A. beir of E. entered, aud be cuſted bim; and A. trough affiſe, and adjudged there, that the ver- 


dict is good to find the recovery, which is matter of record; quo1 nota. And Br. Jurors, pl. 39. 


| fays fee Fitzh. Exchange, 1. that jurors ſhall not be compelled to find fire, recovery, or ctber matter of 


record, but they may find it if they will. And Brown's Anal. 12. ſays that a recovery has been 
found by verdict, and a fine not pleaced or given in evidence ſub pede figilli. Anda nete of a fire or 4 
recovery, without the record itſelf /ub pede ſigilli, or the number - roll, may be given in evidence, if the 
jury will accept of it; for theſ- ought either to be pleaded, and then they are part of the record which 
is to be tried, or elſe they ought to be given in evidence ſub pede fgilli; and then the jury ace bound to 
take cognizance of them. | 

The jury of themſelves may find matters of record if they will, though ſuch are not given in evi- 
dence ; and therefore a fine or common recovery may be given in evidence, withwt ſpewing it under the 
greet ſeal, and without vouching the roll of the recovery; for the jury may find them if they will; but 
pe: haps they are not compellable to find them upon pain of attaint, unleſs ſhewn under ſeal. Fin. Law, 
Lb. 3. Cap» 1. pag» 58. b. S. P. Heath's Max. 34.—See pl. 5. 


Such ſpiri- [g. The jury may find a divorce which is of record in the ſpiritual 
rual act or court; for it is not a record by our law. Contra, 7 H. 4. 23, 
* as Ad; ucged,] 

records. Br, Verdict, pl. 29. cites 19 Aſſ. 2. 


[3861 _ [5. The jury cannot find a fine, 7 H. 4. 24. b.) 
S. P. Be- N 


cauſe it is matter of record. Br. Jurors, pl. 3. cites 45 E. 3. | 17. Per Haſtings. In aſſiſe by an 
infant, the tenant pleaded a fine in bar; and becauſe he does not ſhew it ſub pede ſigilli, nor any part 


ol it, the aſſiſe was awarded, and that for this cauſe only, as it ſeems, and not becauſe the plaintiff is 


an infant, to inquire of the circumſtances. Br. Monſtrans, pl. 69. cites 24 E. 3. 46 


But Br. 


Verdict, pl. 38. cites 26 Aſſ. 50. that in aſſſe the jury found a fine upon conuſance de driit come ceo, 


c. to J. S. who granted and rendered it to the feme of be plaintiff in tail, ard that ſoe was ſeiſed and 
did; by which ſhe recovered. Brook ſays, he wonders that the verdict ſhould meddle with mat- 
ter of record, which was not pleaded or given in evidence ſub pede ſigilli; and fays quere at this day. 


Error was [. The jury cannot find againſt a matter of record. 11H. 6. 42.] 
brought pan 

action of mainterance, &c. and it was afſign:d for error, that the fem: æobo 2vas party was dead ſuch a 
day before judgm-nt ; and the athers e centra; and the jury found that ſbe died the day which the plaintiff 
ſupt eſed; and it was frund by record of nift prius, that the feme appeared in perſon at the niſi prius, wwhere 
it was ſuppeJed that fe died 4 days before the nifi prius, and the fuſt record and iiſue ; and therefore 
becauſe the verdict is contrary to the record, t e record ſhall ſtand, by all the juſtices, and the ver- 
dict is ceny jeofail, and nothing to the purpoſe, And fo ſee, that where a verdict is merely contra- 
ry to pv of record, the verdict is void. And fo of confeſſion. Br. Veidict, pl. 96. cites 
11 II. 6. 42. | 


Br. Riots, 7. If a jury find autlatury, or writ de non moleflands, or other 


3 matter of record, it is void; quod nota bene. Br. Verdict, pl. 52, 
rors, pl. 32, Cites 3 H. 7.1. and 2 H. 4. 7 H. 4. 23. accordingly. 

' Cites 8. C.— | 

$. F. Brown's Anal. 12.--S. P. of Ir queſt of Office, &c, But their conuſance is of matters in fact. 


Br. 


— 


/ 


Trial. 386 
Br. Jurors, pl. 39. cites 3 H. 7. 10. and 2 H. 4. 5. accordingly. The eſcheator by inquiſition ſhall 


not take notice of record of a1 out/awury ; quere if the jurors may. Br. Jurors, pl. 10. cite 2 H. 4. 5 
— Br, Office devant, pl. 10. Cites S. C. 


8. It is doubted whether the jury may find a private act of par- Heath's 
Hiament net delivered to them in evidence exemplified, or otherwiſe, Max. 94+ 
D. 239. b. pl. 41. Trin. 7 Eliz. in caſe of Hodgkins v. Tucker. * 


(R. f) What Thing the Jury may find. [Not again/? See (C: c. 
1. 29, JOg 


the Confeſſion or Agreement of the Parties. 31. 


JI. T HE jury is not to inquire of hte which is agreed by the par- Trials per 
fler. 3 E. 3. 19. 18 E. 3. 53: b. 24 £73. 38--2SAT ee 
17. Per Finchden. 28 Aſſ. 34. 29 H. 8. D. 32. b. 7 Co. 2. The jury 
GODDARD, 4. b.) | cannot find 
. contrary to 
the thing admitted by the parties in the ſame record. Arg. Palm. 509. Hill. 3 Car. in caſe of Dicker v. 
Molland. — [And the law is the ſame, though it be in an after- action, as where] in quare impedit the 
plaintiff declared that the church wvas void by refignation of P. and judgment was given, whereas in ſrutb 
P. did not reſign, but died pendente lite, and lapſe falling to the archbiſhop, he preſentad M. the farmer 
defendant, again. M. made a leaſe of bis glebe ; and in ejeftment brought by the e, the jury found that 
the church became woid by the death of P. and that lapſe incurred to the biſhop, who collated M. and 
judgment was given for his leſſee. The queſtion was, whether the jury might find matter contrary to 
that which was confeſſed by the parties themſelves and found by yerdict, and judgment thereupon in 
the firſt action; for there it was by the reſignation of P. but now it is found to be by the death of P. 
It was argued that they cannot; for when any thing is confeſſed by the party, and admitted in pleading 
and paſſed by nient dedire, they cannot find contrary neither in the ſame nor in aß other action; and 
cites 15 Aſſ. 94. per Hill. Verdict, 27. 7 E. 3. 31. 28 Aff. 34. 31 Aff. 12. Ihe caſes were agreed 
by the other fide, but inſiſted that the confeſſion was falſe, and that the title of the defendant is now a 
new title. But the whole Court agreed, that the jury cannot find for him, or * any claiming under 
him. Palm. 19. Mich. 17 Jac. B. R. in error out of C. B. Sir H. Wallop's cafe. Browal. 162. 


- WaLLoe v. Munk, S. C. but S. P. docs not appear. —2 Brownl. 45. Hill. 8 Jac, C. B. S. C. 


but S. P. does not appear. 1 ire 

| 8 1 
2. If in dozuer the tenant ſays that he has always been ready to ren- Trial per 

der dower, and the iſue is whether the baron died ſeiſed, the jury is Pas, 284. 

not to inquire whether the baron was /c:/ed of an eſtate dowable ; for (276. 

this is confeſſed. 11 H. 4. 40. b.] | 

[z. In action of waſte, if the defendant does not deny the waſte, Trials per 

but pleads another matter, ſcilicet, where the walte is * in A. * 7 2544 

and B. that there is no ſuch vill called B. and this found againſt him, (27%: 

rhe jury is not to inquire if the waſte be done, or not, nor whe- 


ther the plaintiff has any land where the waſte is aſſigned, but 
_ ought to give damages according to the conuſance of the party, 
though no waſte be done. 9 H. 6. 66. b. Curia) 


[4. In affiſe, if the defendant pleads by bailee, that the demandant 

has taken the profits of parcel pending the writ ; and if it be found, &c, 

upon which the plaintiff prays the aſſiſe; the jury cannot find that 

the demandant himſelf was ſeiſed of this parcel at the time of the qwrit 

purchaſed ; for it is againſt the agreement of the parties; for de- 

fendant has acknowledged himſeif to be tenant at this time. Con- 

tra 21 E. 3. 34. b. 35. adjudged. (But quære whether it be ad- 

judged upon this.] 

[F. In affife, if the tenant makes title to a common - he land, and 22 

that he put in his beaſts to paſture the land, to which the plaintiff ſays Fol. Eg. 
N te E e 4 * 77 „. ne 


* 


Allen, 85. 
S. C. ard 
reſolved by 
Bacon and 
Roll, tha: 
udon this 
ſſſue the jury 
cannot in- 

ite of the 

miſhor, 

becauſe it is 
admitted by 

E plea.— 
Trials per 
Pais, 284, 
28 To (276, 
277. 
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that it is bis ſeveral, without that, &c. If the inqueſt finds that tlie 


defendant has not any common there, but that it is Eis ſeveral, they 


cannot find ht the defendant did not paſture the place where, c. 


without leave, inaſmuch as the defendant has confeſſed it by plea. 


27 Atl. 30. Adjudged. ] 


(6. In afſife, if the tenant pleads in bar by conufance of an ouſter le 
maine, to which the plaintiff makes title; if his title be found, the 
inqueſt cannot inquire whether the plaintiff was ſeiſed ; for this is 
agreed by the parties in pleading. 28 Aſſ. 34. 

[7. The /ame law, if the tenant pleads firſt in bar, and after to the 
4% e by bailee. 28 AMT. 24.] | 


8. The /ame law, if aſter ſuch plea as before, in which an oer 


ij acknowledged, the aſſiſe be taken by default. 28 AR, 34. 

(o. In action of deb? for rent, it plaintif} counts of demiſe for yearg 

26 acres of land, rendering rent, to which the defendant /ays that 
the plaintiff leaſed the ſaid 26 acres, and 4 more rendering the ſuid rent, 
without that that he demiſed the 26 acres only, upon & Hich they 
are at iſſue; the jury cannot find Hat he leaſed under 35) acres, be- 
cauſe it is agreed by the parties that 26 were leafed ; and the queſ- 
tion is whether 4 more were leaſed. Dubitatur, 29 H. 8. D. 32, 
b. 7.] | 

[10. In an action of debt upon cbligatian, whereof the condi. 
tion is 79 perform the award of F. S. if defendant pleads at F. 8. 
made no award, to which plaintiff replies thot F. S. made an award, 
and ſbeuu it at large; to which deferdart rejoins that J. S. did nos 
make any atrard modo & forma, as the plaintiſf has alleged; upon 
which iſſue is joined. The jury cannot find in a ſpecial verdict any 
matter dehors to make the azvard void in lau, which does not appear 
in the award itfelf ; as where the award is, that one ſhall make a 
relcaſe of all matters till the 1it day of May, the jury cannot find 
that he, to whom the releaſe was to be made, was bound to the 
other in an obligation, dated 1 April before, to perform the award, 
and fo it ſhould releaſe this obligation, and fo the award void 
for the ſubmiſſion was admitted, and agreed by defendant in his 
plea in bar, when he pleaded nullum fecit arbitrium ; and alto no- 
thing is in iſſue, but whether the arbitrator made ſuch award in 
fact as is alleged, and not upon the validity of the award in point 
of law by any matter de hors the award; for if he had alleged this 
matter in his rejoinder, it would be contrary to his plea in bar, 
and a departure; and if it ſhould be a departure, the jury cannot 
find it, becauſe it is out of their iſſue, and this iſſiie is all one as 
if he had pleaded non fecit aliquod tale arbitrium modo & forma, 
though it was ſo pleaded here to make a diverſity. Mich. 24 Car. 
B. R. between KIXNNISTON AND JoxEs, adjudged upon a ſpe- 
cial verdict. Intratur, Mich. 23 Car. Rot. 587. But if he would 
have aided himſelf by this matter, he ought to have pleaded 


all this matter in his plea in bar, and not to have faid that 
he did not make any award; for it is a departure in his 


rejoinder to acknowledge an award, but that it was void in 


w, by reaſou of another matter which does not appear in 


the award.] Sth 
11. In 
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21, In ackion by P. againſt C. he pleaded that A. poſſeſſed of a 
Feafe for years, deviſed the ſame to his wife for her vidowhood, and 
made her and B. his executors ; that ſhe granted to B. and that B. devi- 
fed it to C. the deſendant. The plaintiff replied, that C. granted the 
term to him, upon which they were at iſſue; and the queſtion now 
was, if C. [P.] againſt his own pleading might give in evidence, 
that C. did not grants; for ii the gift by the wife to B. was void, 
and he had the term as executor, then he could not deviſe it. 
And P. having alſo ſet forth, that C. granted it by indenture to 
P. it was doubted if, againit that indenture, he might give in evi- 
dence ſuch ſpecial matter; and whether, if the party ſhall be con- 
cluded, the jury alſo ſhall be concluded ad dicendam veritatem ? 
Popham and Egerton held, that as well the jurors as the parties 
are concluded by the confeſſion of the parties in the record; for 
here C. confeſies, that B. deviſed to him; virtute cujus, he was 
poſſeſſed. To which it was faid, that it is true that C. was poſ- 
ſeſſed; but it is further ſaid, that C. granted it to P. and fo the 


intereſt of C. is confeſſed on both fides, and therefore the jury 


ſhall not be received to ſay the contrary. But the opinion of Man- 
wood Ch. Baron was, that if the parties do adinit a thing per ment 
dedire, the jury is not bound by it; but where upon pleading a 
ſpecial matter is confeſſed, there the jury ſhall be bound by it. 
And afterwards the iſſue was found againſt C. the defendant. 
1 209. pl. 272. Trin. 30 Eliz. in the Exchequer, Paramour v. 
obinſon. 
12. In replevin the defendant made conmſance as bauliff to fir T. 


. for damoge-feaſant, and derives a title from Sir W. I. to Sir T. 


L. in fee, The plaintiff replies, and confeſſes the ſeiſin in Sir W. L. 
as alleged, but that Sir M. IL. being ſo ſeiſed, 1 Dec. 44 Eliz. infeoffed 
Sir T. L. in fee, by force whereof he was ſeiſed, and put in his beaſts, 
abſque Hoc that Sir . L. bargained and ſold to Sir T. L. as alleged. 
The deſendant joined iſſue upon this. And it was agreed by all 
the juſtices, that notwithſtanding this admiſſion of the parties is 


an eſtoppel by the pleading, yet the plaintiff as well as the defence 


ant were admitted to give other evidence againſt their own plead- 
ing, viz. that Sir W. L. was not ſeiſed, and ſo nothing paſſed by 
the bargain and ſale. And where in the mean conveyances to Sir 
W. L. it was admitted in the pleading, that ſuch an one had an 
eſtate by diſſeiſin, they were allowed to give other evidence that 
ſuch perſon had the poſſeſſion by acceptance of a ſurrender of the 
eſtate to him. And all the juſtices agreed, that the jury ſhall not 
be concluded by the pleading of the parties, inaſmuch as they are 
ſworn to ſpeak the truth. 2 Brownl. 149, 150. Paſch. 10 Jac. 
C. B. Higgins v. Briddle. | 
13. In ſcrre facias againſt J. S. as heir to his father, upon a recog- 


nizance by his father, he pleaded riens per deſcent. The jury found 


afets in Shropſhire. The plaintiff had executgn. In an ejeftment 
brought againjr the plaintiff in the ſci. fa. the fury faund that the land 
taken in execution deſcended to J. S. in tail. This finding was ad- 
judged void, becauſe contrary to what was found and confeſſed 
before in the ſci. fa, againſt him; and leaſe was made to 1103 

II | nun 
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4 Le. 58. 
pl. 142. Ro- 
BINSON'S 
caſe, S. C. 
in the ſame 
words. 


S. e. cite! 
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in caſe ot 
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Croker. 
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2 Jo. 149 · 
Paſch. 33 
Car. 2. B. R. 
. ne- 
cordingly.— 
Skin. 32. pl. 
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him after the ſci. fa. and therefore he was concluded. Palm. 20. 
in Sir H. WALLor's cas, cited and agreed as 13 Jac. B. R. Craw- 
ley's caſe. | 

14. In replevin the defendant ſet forth, that the plaintiff held the 
lands by fealty, and the rent of 12s. 4d. and an heriot, Ec. upon every 
alienation without notice; and fo juſtified the taking for an heriot. 
The plaintiff confeſſes the tenure by fealty, and 125. 4d. rent, but denies 
the herict to be due upon every alienation. A ſpecial verdiQ found 
the tenure to be by fealty, and the rent of 35. I d. and an heriot, pays 
able upon every alienation with or without notice. It was objected, 
that here was a variance between the avowry and the finding ; for 
one was for the rent of 128. 4d. and the jury find it to be 3s. 1 d. 
But both parties having agreed in the pleading that the rent was 
12s. 4d. the Court were all of opinion, that judgment be given 
for the defendant; for as to what is agreed in pleading, though 
the jury find otherwiſe, the Court is not to regard it; and here 
the ſubſtance of the iſſue, as to that of the heriot, is well found 


for the defendant. 2 Mod. 4. Hill. 26 & 27 Car. 2. C. B, Wilcox 


v. Sir F. Skipwith. 

15. In action on the caſe againſt the ſheriff for an e/cape, the 
plaintiff declared that the defendant arreſted L. at the plaintiff*s ſuit, 
by a latitat ſued out 21 Jan., &c. The jury found, that it bore teſte 
28 November before but in truth was taken out 21 e Lee 
ing. It was objected, that by the law it muſt be ſaid to be taken 
out when the teſte is, and that where the parties in pleading have 
agreed a point certain, the jury is eſtopped to find the contrary. 
Pemberton Ch. J. ſaid, the courſe of the Court is to teſte latitats 
taken out in the vacation, as of the term preceding, and he might 
have declared of a latitat ſued out 21 Jan. and teſted 28 Decem- 


ber; and if fo, furely the jury may find the whole matter, and 


— — 
Fol. 693. 


— 
See (T. f) 
PL. 4. 


Trials yer 
Pars, 28 5. 
(277. 


cuſtom it may be granted for 3 liver t 


there is veritas legis and veritas facti; and ſo judgment for the 
plaintiff. Vent. 362. Hill. 33 & 34 Car. 2. B. R. Walburgh v. 
Saltonſtall. 


(8. f) Verdict. How the Fury may find the Verdict. 


And what Hall be intended. | Not by Argument, 
but directly. | | 


[r. IJ che iſſue be whether zuhere a copyhold is granted to 3 for the 
Hives of 2, he who dies ſciſed, fc. ought to pay a heriot by the 
cuftom of the manor time out of mind, &c. and the jury ind that 
there never was granted ſuch eiats within the manor ; this is not well 
found, becauſe it ic only an argument that no heriot ought to be paid 
by the cuſtom; but they ought to find it directly. Mich. 15 Ja. 

B. R. between VEN and Howl, adjudged.] 
C2. So if the iſu@be 4wwh-ther by the cuſtom of the manor, a copy- 
bold may be granted to 7 for the lives 15 2, and they find hat by the 
is is not well found, becauſe 


It is but by an argument, that inaſmuch as a greater eſtate may be 


granted, this which is a leſs eſtate may be granted. Mich. 15 Ja. 


10 | B. R. 


Trial, 399 


B. R. Vix AND HowELL, adjudged. And a new venire facias 
ranted, } | 

. [3- Ss if the iſſue be whether by the cuſtom of the manor, a copy= Trial: per 
bold may be granted in tail, and the jury ind that it may be granted Pais, 236. 
in fee ; this is not good, becauſe it is only by argument. Mich. 15 (77.278. 
Ja. B. R. in VEN's cAsE, by Houghton.) 

[A. In debt upon obligation, if defendant ſays that he was a layman, Trials per 
and net lettered; and it was read to him in lieu of acquittance, and Pai, (285.) 


fo not his deed, and the jury find that the defendant knew well that it 


as an obligation, and that he was cbliged in the ſame ſum, and that 
it was his will to be ſo obliged ; this is not a good verdict, becauſe 
they ought to find preciſely whether it be his deed or not. 3 H. 6. 
Verdict, 3. per Curiam.] 5 

(5. In an action of debt for 20l. if the defendant pleads quod Tals per 
ſolvit the 20/. and the iſſue is whether he paid it or net, and the Fa, 285. 
verdict is that he oxves the 201. this is not good, becauſe it is but by El. 
argument. M. 13 Ja. B. R. between BAUCH AND PHILIITSs, ad- 257. pl. 26. 
judged in writ of error.] S. Ce an 


cordingly; 
and ſo a judgment given in an inſerior court was reverſed. S. C. cited by Vaughan Ch. J. 
Vaugh. 75. in the caſe of Rowe v. Huntington. 


6. In a quare impedit it was reſolved and agreed by all upon 
evidence at bar, that if a ſpecial verdict finds an in/{rument under 
the ſeal of the biſhop, upon which was indorſed, that the reſignation 
was acknowledged and accepted by the biſhop, yet that is 2 ab/o- 
- finding that it was a reſignation in facto. Noy, 147. Smith v. 

oaves. | 

7. If the jury in the verdict take upon them to callect the contents 
of a deed, and alſo by the ſame verdict find the deed in hec verba, 
the Court is not to regard their collection, but the deed itſelf. 
Vaugh. 77. in cafe of Rowe v. Huntington. | 


(T.f) How the Jury may find the Verdict. 


Cr. * an 4% iſe, if the jury find that the defendant is tenant, and Mo. * 
that he diſſeiſed (he plaintiff, this is ſuthcient, without ſind- r C4. 


Mov NSN 


ing that the plaintiff was ſeiſed and diſſciſed, and without finding „ Wer, 


that the defendant is tenant of the franktenement; for it cannot be S. C. ac. 


intended that he is tenant by ſtatute merchant, or, &c. or other- 88 


wiſe but of the franktenement. M. 38, 39 Eliz. B. R. between s. C. 
West axD Mounson, adjudged.] * 
ro. E. 40. 
pl. 14. S. C. accordingly.— Gold ſb. 92. pl. 5. 8. C. but S. P. does not appear. Le. 132. pl. 182 
S. C. but S. P. does not appear. —Lc. 88. pl. 112. S. C. but not S. P. —3 Lc. 222. pl. 297 
8. C. but not S. P. | 
A jury in aſſiſe may ſay, that ſeiſ:d and d ſſiſed, if they will; but Fg they ſay the mat'er at large, and 
ecnelude upon the ſeifin and diſſciſin, there the juſtices ſhall judge upon all the matter, and not hn toe con- 
cen, and ſo the concluſion of @ werdie# dogs net waive the premiſes, as it might upon 2 piez pleaded, 
Br. Verdict, pl. 41. cites 28 Afi, 17.—Br. Wa ver, &c. pl. 22. cites S. C.—]bid. pl. 16. cites S. C. 


2. In an 2/i/+ of a rent: ſecl, if upan no tort pleaded, the jury find 2 meu 
q 7 , . 9 n 6 U „ 21. „. 
that the plaintiff demauded the rent of the defendant, and the * 5 — 


+ 390 _—_ 
folurion; denied to pay it, and fo diſciſed the plaintiff; this is not a good ver- 


and Crooke dict; for if demand was made out of the land, then the denying 


held, that 


the Court It is not any diſſeiſin; and inaſmuch as the aſſiſe has found only a 


| ould in- demand and denial, and concludes et fic diſſeiſivit, * this conclu- 


tend it was ſion ſhall be taken to be made upon the premiſſes, which is not 


_ ee well found, there not being any demand upon the land found, and 


hnd; but therefore it ſhall not be intended by the ſpecial concluſion upon 

eee , the premiſes that it was upon the land. Mich. 14 Car. B. R. be- 

Tn. — tween Mokkts axp Pxick, per Curiam præter Croke, adjudged 
0.413+ pl. in writ of error upon a judgment at the grand ſeihons in Wales, 
.es and the judgment reverſed accordingly.] 

cordingly.— ; ; | 

See (Y. f) pl. 1. 8. Go 

. Ta 

— — Iz. But if they had found generally that the defendant diſſeiſed the 
Pol. 694+ plaintiff, this had been a good verdict, and all circumſtances and 


matters, as well the demand upon the Jand and denial, as all 


other things neceſſary to make a diſſeiſin, all be intended as was 


| held.) | 

1 LA. In treſpaſs for taking and cutting of leather, by which it be- 

(278.) came of no value, if defendant jr/ifies by force of the fiatute, as 
fearcher in a vill, ſcilicet, that he ſearched it, and for the better 
ſearching of it he cut it more ſcrutatorum, without other da- 


mage to it; and the plaintiff replies to it, that he cut of bis can. 
wrong, without that that he cut it more ſcrutatarum, &c. upon which 


iſſue is joined, and the jury ind that he cut it of his awn wrong fo 
as the plaintiff has declared ; this is not a good verdict, becauſe it 
is not any anſwer to the iſſue, but only by argument. Mich. 1649. 
between Howes axÞ BLANCHARD adjudged, in a writ of error 
upon a judgment in Norwich, and the judgment there given 
reverſed accordingly for this error, Intratur, P. 22 Caroli 
Rotulo. 220.) . 

5. In treſpaſs, the defendant ſaid that the plaintiff held of A. by 
fealty, homage, and ſuit of court, and 105. rent, payable, &c. and 
for the homage, fealty, ſuit, and the rent arrear, he as bailiff diſ- 
trained; the plainti 5 that he held by fealty, ſuit of court, and 93. 
rent, abſque h:c that he held, &c. in the manner as the defendant 
alleged; and the other e contra. And it was found that the plain- 
tiff held by fealty arid ꝙ g. and not by homage and ſuit. But Brook 
ſays, it ſeems that the verdict ought to have been, that he did 
not hold by homage, fealty, ſuit, and 10s. rent, prout, &c. for 
this is the iſſue. Br. Bar, pl. 73. cites 9 H. 7. 12. 

Jenk. 232. 6. B. ſeiſed of a manor, purchaſes ſome tenancies lying fparſim in 
Log - the common fiel-is, &c. held of the ſaid manor, and afterwards 
difficult to Jells the manor to W. The manor deſcended from W. to his 3 daugh- 
find what ters, oho brought a writ of partition of the manor. It was very dif- 
— ficult to find out the extent of the manor, and to diſtinguiſb it from the 
chaſed with- Zenancies purchaſed in. The juſtices were of opinion, that the 
in the ma- jury ſhall be diſcharged in conſcience, if they make partition of 


— ſo much as præſumitur & dignoſcitur per præſumptiones, &c. 


werifimilia what was the manor. And though none of the parties had 


& probabi- gi ; ition at 
—5 - given evidence, yet they are compellable to make — — 
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their peril; and the law and the Court muſt neceſſarily be ſerved. to find the 
D. 265. b. 266. a. pl. 5, 6. Mich. 9 & 10 Eliz. matter ſps- 


cially upon 
circumſtances, and leave it to the Court; for it is a matter of fact, and the jury ought to give a ſpecial 
verdict. ; 


7, In debt tam quam, on the ſtatute 1 Jac. cap. 22. for cutting 
oaks unſeaſonably, on not guilty, and verdict for the plaintiff, it was 
excepted in arreſt of judgment, that the fury found the value of 
each tree 6 g. 8 d. but did not caft up the ſum. Sed per Curiam, in 
this ifſue it is needleſs; but had the iſſue been nil debet, they muſt 
caſt it up, and not leave it to the Court. Keb. 835. pl. 16. 
Hill. 16 & 17 Car. 2. B. R. The Duke of Norfolk and John- 
ſon v. Smith. | 
8. The legal verdict of the jury to be recorded, is finding for [ 3921 
the plaintiff or defendant ; what they anſwer, if alked 7o queſtions 
concerning ſome particular fact, ig not of their verdict eſſentially; 
nor are they bound to agree in ſuch particulars. If they all agree 
to find their iſſue for the plaintiff or defendant, they may differ 
in the motives wherefore, as well as judges, in giving judgment 
for the plaintiff or defendant, may differ in the reaſons wherefore 
they give judgment, which is very ordinary. Vaugh. 150, in 
Buſhell's cafe. | | 
9. The jury may find the defendant guilty of part, and not guilty 
of the reſt, or may find the defendant guilty of the fact, but vary in 
| the manner. 2 H. Hiſt. Pl. C. 301, 302. | | 
10. In ſuch caſe where the inquęſt may give their verdict at large, 
if they will take upon them the knowledge of the law upon the 
matter, they may give their verdict generally, 2s is put in their 


charge. Trials per Pais, 255. 


(U. f) Verdict. How the Jury may find their 
Verdict. Uncertainly.] 


[i. IN treſpaſs of battery in A. if the defendant pleads not guilty, Trials per 
the jury ſhall not be received to give their verdict that he is 4 
not guilty of the battery of him in A. but ought to find the matter 
3 or to ſay preciſely that he is not guilty. 22 Aft. 62.) 
O2. In a writ of der of one meſſuage and one garden, if the de- 
fendant pleads never ſeiſed that derber, Ec. and the jury ind that the 
baron of the demandant was ſciſed of the ſaid meſſuage and garden, ex- 
cept fo much theresf as J. S. had, &c. this is not a good verdict, 
becauſe it does not appear how much of the land J. S. had, 
and ſo merely uncertain of how much judgment ſhall be given. 
M. 40, 41. El. B. R. between Port AxD Kix adjudged, in writ 
of error. | 
O3. If a reſceit be counterpleaded that the tenant has fee, upon 
which they are at iſſue, the jury cannot iind that the tenant has not 
fee without finding what eftate he has, 28 E. 3. 95. adjudged.] 


[A. In an action of debt upon an obligation againſt an heir, if de- 


fendant pleads that he had nothing by deſcent in fee, and pl 


aintiff 


replies 


Trials per 
Pais, 286. 
(278.) cite 
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S. C.— rep/es that he had by deſcent in fee diverſe lands in ſuch a county, 
— 2 good verdict, without finding what lands he had by deſcent; 
—y for it is not material, inaſmuch as for the falſe plea of the heir a 
Ends chat al general judgment is to be given againſt him, without having any 
exccutey bas regard to the aſſets, M. 13 Ja. B. R. between EVETT AND Sur- 


ts, bu . , i 
Zen  CLIEFFE adjudged in writ of error.) 


Se; this is not good. Ibid. Arg. cites 40 E. 3. 15. And ſo it was agreed per Curiam. 


Rot, ReP- and the jury find that be had diverſe lands in fee | > wag ; this is 


Incertain. 


Voy, 147 Cc. In an egjefione firme of 5 acres, upon not guilty pleaded, if 
0 ” the jury find the defendant guilty of entry into 8 pieces of land par- 
Pauline Cel of the tenements aforeſaid ; this is a void verdict, becauſe it is 
»Bazxxz; not certain how much the pieces contain, ſo that execution may 


ny be ® made of them. M. 5 Ja. B. between PawLin and DR. 
Maths REDMAN adjudged. }] | | | 
of the reũdue; and for that it was alſo naught. 
#0393] Es | 
S. P. Co. 6. In debt they were at iſſue againſt executors, if any thing was 
— 5 enter mains ; and the jury found that they had enter mains, but did 
net ſay to what value, or how much; by which the verdict was 
held void. Br. Verdict, pl. 65. cites 40 E. 3. 15. 
Cro.E. 153. 7. Caſe, &c. by the ſheriffs of Norwich, for that a ca. ſa. was 
182 — directed to them to take B. and that they 20th Feb. made a warrant 
Non ee a 1 3 ſerjeants to take him; and they by force theregf took him on the 
v. Bzav- 26th of Feb. and that he reſcued himſelf, and eſcaped. Upon not 
en e guilty, the jury found that about the 25th of February, & c. ſuch war- 
Court held rant war made, but not on the 20th of Feb. and that the ſerjeants by 
the ver- force thereof, about, but not on, the 26th of February, did take him, 
Saen and that adtunc & ibidem ſeipfum reſcuſſit, &c, It was objected as 
whether the to the verdict, that the foundation of the action is wrong, and 
reſcous ws the tort is not found certain; for it is ſuppoſed to be done circa, 
—_ - wh day but not on, the 26th of February; which might be after the 26th 
tappoſed in of February; and if it was any day before, then the action is 
the declara- maintainable, but not if aſter. But it was anſwered, that the ver- 
or dict ſays quod tunc & ibidem ſeipſum reſcuſſit, which muſt be re- 
uit com- 


Senccd. iven for the plaintiffs. Godb. 125. pl. 145. Hill. 29 Eliz. B. R. 
arram v. Bradſhaw. 


8. For medon of 3 meſſuages and certain acres of land, and for the. 


meſſuages they were at iſſue upon a nontenure pleaded ; and the 
jury found he war tenant of one of the meſſuages and nat of the other, 
but ſheweth not of which in certain. And the Court held that 
the plaintiff at his peril is to ſhew to the ſheriff what meſſuage 
it was the jury did intend ; for the jury is not tied to ſet bounds 
to it. Cro. E. 265. pl. 6. Mich. 33 & 34 Eliz. B. R. Scriven v. 
| Prince. 
Goleſb. 188. 


Fr. found guilty in 10 acres, & uad rſduum not guilty; it was * 
Fong { ad 


by che name 


ferred to a time certain before, viz. 26 Feb. And judgment was 


9. Ejeftment of zo acres of land in D. and S. the defendant was 


ment for the plaintiff, Noy, 125. Winkfworth v. May, cites 


that this verdi&t was incertain in which of the wills this 10 acres of Tnomas 
lay, and therefore no judgment or execution could be given on it —.— 
for the plaintiff; for the feriff ſpall take his information from the 5 
party, for what 10 acres the verdict was given. Cro. Eliz. 465. party at — 
| | peri! oug 
pl. 19. Paſch. 38 Eliz. B. R. Portman v. Morgan. e 
ſheriff the right land, for which he had judgments 


10. Ejeftment of 3000 acres of land 3000 acres of paſture in D. 
by name of the manor of M. and 5 cloſes per nomina, & c. Upon 
not guilty the jury found quoad 4 cloſes of paſture, containing by eſtimation 
2000 acres, not guilty, & quoad rejiduum, they found matter in law. 
It was moved that this finding is uncertain of how much they 
acquit him, and the finding ſpecial matter quoad reſiduum, it is 
uncertain what the reſidue is, ſo no judgment can be given upon it; 
and of that opinion was the Court; and a ven. fac. de novo was 
awarded to try the iſſue. Cro. J. 113. pl. 12. Hill. 3 Jac. B. R. 
Woolmer v. Caſton. | 


a Fenner, the 
becauſe damages only ſhall be recovered. Noy, 125. Winkſ- plaintiff f 4 
worth V. May. : have his 
judgment; 


for if he had laid the treſpaſs in an acre, and the jury found it in a foot only of the acre, it is good ; and” 


Browal. 210. S. C. 


*[ 394] 

12. But otherwiſe it is in an ejeFione firme, becauſe there, vels. 174. 
there ought to be a certainty to male the execution of it, And judg- S. = and 
F. AC- 

cordingiy.— 

Brounl. 114. 

S. C. And S. P. accordingly. 


the finding it here only in the moiety of the acre bounded is “ ſufficient here, 
in totidem verbis. Cro. J. 183. pl. 2. S. C. accordingly. 


1 H. 7. 9. a. 


13. Ss in the moiety of a manor. See 1 E. 5. in the caſe of a 
detinue. Noy, 125. Winkſworth v. May. ä 
14. Debt by A. executor of B. againſt O. as executor of P. who 
pleaded that B. died inteſtate, and that before the action brought, ad- 
miniftration of his goods was committed to C. who adminiſtered, and 
fall dath ; the plaintiff replied, that P. died inteſtate, and that before 
adminiſtration was granted, ſeveral of his goods came to the hands of 


the defendant, which he as executor to the ſaid P. adminiſtravit, ſeu 


aliter ad uſum ſuum proprium diſpoſuit. Upon iſſue joined, it was 
found againſt the defendant in the disjunfive as it was pleaded, and 
adjudged for the plaintiff; for the point in iſſue is directly found, 
and fo within the ſtatute of jeofailes. Hob. 49. pl. 54. Trin. 
12 Jac. Keble v. Oſbaſton. | 
15. Treſpaſs for breaking his cloſe, depaſcendo averiis, (viz.) 


 equis, bybus, waccis, &c. The defendant pleaded quoad any treſpaſs 


cum aliquibus averiis, præterqitam cum duobus ſpadonibus & tribus 
vaccis, not guilty ; and as to them he juftified by preſcription for com- 
mon; upon iſſue joined the jury found the defendant guilty cum 
aliguibus averiis prout the plaintiff counts, and aſſeſſed damages, * 
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294 Trial. 
It was aſſigned for error, that the verdict ſinding the defendant R 
F 


guilty depaſcendo cum aliquibus averiis, not ſhewing what, is un- 
certain and void; ſed non allocatur; for being found that he is 


guilty cum aliquibus averiis præterquam, it is as general as the BY 
count, and the number or kind of the cattle is not material. al 
Cro. J. 662. pl. 13. Hill. 20 Jac. B. R. Elſton v. Durrant. Tc 
2Rol!. Rep, 16. The plaintiff declared upon ſeveral accounts for ſeveral goods ta 
269. Tzavs- fold for ſeveral ſums, and upon ſeveral retainers to do work amounting ” 
ee 3 whole to 40 J. the defendant pleaded nil debet, and the jury in 
rox, S. C. found quod debet 30 l. inde & quoad refduum non debet ; and upon ce 
8 error brought, it was aſſigned that che debt being for ſeveral par- ot 
N cels, and upon ſeveral retainers, and the jury finding that he B 


have been owed 30 Il. & quoad reſiduum non debet, and net finding far which 


ſpecial, tor of the retainers or contract he 1s ftill indebted, the defendant cannot 


ng tell for which he is condemned, and for what he is acquitted, ſo 


Gr what not, As to plead this recovery in bar to other action, or have an attaint 
——— if it be falſe; and for this reaſon the judgment was reverſed. (1 
„ J. 653. pl. 1. Hill. 20 Jac. B. R. Treſwell v. Middleton. 


Judge upon | 
it, if good or not. 07 


Jo. 473, 17. In aſſiſe, the plaintiff demanded rent by a deviſe, the jur A 
424 pf ch found arrearages for = years ; but doth ot 7 Ger the devitir * 
judgment died, nor any time or ſeaſt appointed for the payment, and theres 10 
tiven in the fore the yerdict is clearly ill; becauſe the time of the deviſor's 5 
3 for death not appearing, the certainty of the arrearages- cannot fu 
Montgome- be known. Cro. C. 521. pl. 21. Mich. 14 Car. B. R. Morrice . tt 
xy was re- Prince. | V 
verſed, and | 
principally for this reaſon. | 42 
18. In ejeFment upon not guilty pleaded the jury found him fin 
guilty in tanto unius meſſuagii in cccupatione, & c. quantum flat ſuper ny: 
| pam. All the juſtices, except Crawley, reſolved that the ver- 8. 
L 395] dict was inſufficient for the uncertainty; and all agreed that ph 
there is great difference between treſpaſr and ejectment, for ſuch 8 
verdict in treſpaſs may be good, becauſe there damages only are the 
to be recovered, but in an ejectment the thing itſelf. And in 
the principal caſe, though the certainty may appear to the jury, : 
yet that is not enough for the Court to give judgment upon; & I 
oportet quod res certa deducatur in judicium. And Crawley J. * 
agreed, that if the ejectment had been brought de tanto unius th 
meſſuagii, & c. quantam ſtat ſuper ripam, it would not have been - 
good. Mar. 97. pl. 168. Trin. 17 Car. Juxon v. Andrews. ih 
109. In a ſpecial verdict in zreſþaſs, &c. again/? Sir R. Cox Ba- 29 
ronet, R. Cox Eſq. and others, the jury ind R. Cox Eſq. not 1 
guilty, then they find a warrant from a juſtice of peace commands Me 
ing the conſlable to arreſt the plaintiff, vittute cujus he was ar- 
reſted, and that the conſtable required the other defendant to 

aſſiſt him to convey the plaintiff before a juſtice, and that they up 

brought him t the conflable's houſe, and that prædictus R. Cox Miles by 
ſent for the conſtable and commanded him to put the plaintiff in the W. 
Aacte, whereas there was no ſuch perſon as prædictus R. Cox 3 
Miles mentioned before in the record, and there is another fu 


R, Cox 


Trial. 


R. Cox Eſq. this makes the verdict very uncertain, Vaugh. 111. 
Paſch. 19 Car. 2. Stiles v. Cox & al. | 

20. Iudicbment for uſing a trade for 3 months from ſuch a day to 
ſuch a day, not having ſerved 7 years, &c. Not guilty was pleaded, 
and the defendant found guilty for one month, and acquitted of the 
reſt; and it was moved in arreſt of judgment, that it was wncer- 
tain for which of the 3 months he was found guilty z and therefore 
the defendant could not plead this conviction in bar of another 
indictment for the ſame offence. But per Cur. he may plead a 
conviction for one month, ab/que hoc that he was guilty in any 
other month, Et judicium pro rege. 12 Mod. 561. Mich. 13 W. 3. 
B. R. Anon. | 


395 


(U. f. 2) Verdict Special. [Good or not.] Fol. 695. 
Cr. JN aff if the jury find that the defendant diſtiſed the plain- dae. g. pl 


tiff, niſi verba contenta in ultima voluntate W. M. do give 
and convey a lawful eflate from W. M. to R. M. and they find the 
words contained in the will, but not the vill itſelf ; by which that 
which follows after the (nit) is not ſufficiently found, inaſmuch 
as the Court is to adjudge upon the will itſelf, and ſo all this is 
void; yet tlie fir/? part of the verdi ſhall fland ; for by this it is 
ſufficiently found that the defendant diſſeiſed the plaintiff, and ſo 


accordingly, 


and that the 
verdict is 
complete be- 
fore upon 
the point 
on which 
they were 
charged, via. 


the nugation after ſhall not hurt it. M. 38, 39 El. B. R. between the ieifn 


and diſſeiſin. 


WEsr Ax D Movunson adjudged.] Cro. E. 


480. pl. 14. S. C. and judgment affirmed, with the aſſent of Gawdy J. though he ſaid he always held 
the verdict imperfect, and that no judgment ought to be given upon it; for the jury intended not to 
find the one part without the other; and that it is not a perfect verdict; for it is all in one intire ſen- 
tence; and ſo they ought to have adjudged upon all together, and is not like the cafe in D. 372. 
13 Eliz. for there was an abſolute verdict given, and that which came after was idle, Poph. 1 10. 
S. C. accordingly, and judgment affirmed by the opinion of the other 3 judges. But it ſeemed to 
Popham, that if the verdi& had been, viz. if the words of the will do not paſs the land, then that he 
diſſeiſed, and if they paſs, then that he did not diſſeiſe; there, if the words of the will be not found, 
the verdict had been all imperfet ; but here the verdict is full and perfect before the niſi, &, And 
therefore the judgment was affirmed. 


[2, In action upon the caſe, and non afſumpſit pleaded, if the 3961 
jury finds that the defendant non afſumpfit, notwithſtanding if the 2 D. 37a. 
2 H. and W. ſay true, as we think they do, then aue find that Marg. Pl. 7. 

efe 


the defendant did aſſume, Sc. and refers it to the Court. This laſt —_— 2025 


is void, becauſe it is not directly found; and yet the firſt part Saxos v. 
ſhall ſtand, and is a perfect verdict for the defendant. D. 22, 8592 

» bed RAT, 
23 El. 372. 7. Per Curiam. ] 


where one 
produced as a witneſs proved the matter fully; but the jury gave the verdi& in the like manner, 
viz. if the ſaid witneſs has ſaid truth; otherwiſe we find for ſuch an one. This was adjudged a void 
verdict, ö 


[3. In ſcire facias againſt the executor of J. S. if plaintiff declares See (V. f) 


upon a judgment had again/t J. S. and that he was taken in execution T wee 
by force of a capias ad ſatisfaciendum, and died in execution, upon 8. eien 
which they are at iſſue, and the jury find that he vas not taken in Mo. 8 5g. pl. 


: : 1177. For- 
execution by force of a capias, but that he was taken upon the ſame 1. * 


Judgment upon an alias capias, and fhews all the particulars, and re- 8. C. ac- 
Vor. XXI. F f ' te ers 
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but 1 do not obſerve S. P. 
See (C. g) [4. In ejectione firme of a leaſe for years of 20 acres, if defend- 


Pl. 13. S. C. ant pleads non dimiſit, and the jury id quod dimiſit 10 acres only, 


and the concluſion of the verdict is et % ſuper totam materiam curie 
videbitur quod defendens dimiſit 20 acres, then they find for the plain- 
tiff, and if not, then for defendant, this is repugnant; and ſo the 
verdict void in all. P. 43 El. B. R. between Brown AND MERE- 

DITH adjudged.] | 
Cro.C.219- [. In action upon the caſe upon a promiſe, if defendant pleads 
11 non aſſumpfit, and jury find for the plaintiff, and . αν, 331. 65s. 8d. 
ms for damages, folvend. in tinfione ſi per legem terre fieri potęſt, and 
for cofts 65s. 8d. and judgment given for the plaintiff to recover damna 
prædicta per juratores præqictos in forma prædicta aſeſa nec non 


595. de incremento, c. in tots 36l. 125. 4d. this is a good judg- 


ment; {or when the jury find that the defendant aſſumed modo & 
forma, and taxed damages and coſts, the verdict is perfect, and 
then the words (ſolvend. in tinctione ſi per legem terræ fieri poteſt) 
are void, and cannot be per legem terre. Tr. 7 Car. B. R. be- 
tween VILLES AND TavLoR adjudged in writ of error, I being 
for defendant, and judgment given in Exeter affirmed, Hill. 
5 Car. 1204.] 
[. In an action upon the caſe, upon a promiſe that in conſidera- 
tion of 4d. the defendant aſſumed to give to the plaintiff 401, and 
upon non a//ump/it pleaded, the jury found a ſpecial verdict in this 
manner, (videlicet,) F the law will that the jurors ſhall give damages 
to 401. then they aſſeſs damages to gol. but if the lawv will that they 
may give damages at their will, then they afſeſs damages to 3. and 
no more ; this is not a good verdict, becauſe they ought to aſſeſs 
the damages in certain. P. 40 El. B. R. adjudged, and new 
venire awarded.) | | | 
—— [7. In an information upon the latute of 39 El. cap. 11. for dying 
Fol. 696. abi logwword, by which he ts to laſe 201. for every offence, and upon 
not guilty pleaded he is found guilty for ufing it againſt the ſta- 
tute for 40 days, by which he l:jes this is not a good ver- 
dict, without finding for how many times he uſed it, inaſmuch as he 
is to Joſe 20l. for every time. P. 12 Car. B. R. between LaTHAM 


[ 397 ] A SNELSON, by Juſtice Jones; this exception taken after ver- 


| dict for the plaintiff. ] | 

Hob. 29. pl. [8. In an action upon the caſe, upon a promiſe to pay a certain 
121. op ſum for dying of cloth, if non aſſumpfit be pleaded, and the jury ind 
2 or plaintiff, and aſſeſt damages occafione debiti predifli, where it 
297. Pl. 54- ought to be occaſione non performationis aſſumptionis predifte, yet 

| it is a good verdict; for it was a debt, and a promiſe implied upon 

it. Hobart's Reports, 122. between BATLE and Gino adjudged.) 

9. In all ſpecial verdicts, the zudges will not adjudge upon 2 

matter of fact but what the jury declare to be true of their own fi 

| ing ; 


r a Aa. a 


. 


Crial. 
ing; and therefore the judges will not adjudge upon an in- 
quifition, or aliquid tale found at large in a ſpecial verdict; for 
their finding of it is not an affirmation that all which is in it 
is true. Reſolved. 2 Sid. 86. Trin. 1658. B. R. Street v. Ld; 
Roberts, | | | | 
Io, It 1s a certain rule in all ſpecial verdicts, that if the jury 
find the point in iſſue, and only put a ſpecial doubt to the court in mat- 
ter of la, it is a good verdict ; but if they do not find a ſufficient 
matter Pa? to bring light enough to the Court to reſolve that doubt, 


then it is an imperfect verdict, and an immaterial iſſue, and a 


venire facias de novo thall be awarded. This rule is founded on 
undeniable authority, and on clear and evident reaſon, becauſe 
the jury are judges of the fact, though the judges are to judge 
and determine the law ariſing on that fact; now the jury being 
judges of the fact, they in finding the gift of action, have taken 
upon them to find every thing that is neceſſary to make the de- 
fendant guilty, if the point of the law be reſolved for the plain- 
tiff. G. Equ. Rep. 255, 256. Lodge v. Jennings. 


(U. f. 3) Verdict Special. In what Caſes and Ac= 


tions it may be given. 


5 1* replevin of a trow, viz. a-ſow and 5 pigs, as to the ſow he 
avowed for damage feaſant, and ia ihe pigs that he ne priſt pas, &c. 
and the iſſuc to the 7row found for the avowant ; and to the pigs it 
was found that the trow was with pig at the time of the taking, and 
in the poſſeſſion of the defendant farrowed the pigs ; and upon this the 
plaintiff recovered damages for the pigs, and ſo this makes a 
taking, &c. Quxre if the ſow was not with pig at the time 
of the taking. And fo fee verdict at large upon this general 
iſſue, and fo it may be, as it feems, pon every general 1/ſue. 
Br. Verdict, pl. 59. cites 18 E. 3. 48. and Fitzh. Replevin, 34. 
and 12 E. 4. 15. | | 
2. In aſſiſe, demiſe with warranty ancęſtor collateral was pleaded, 
and for the ill pleading the afſiſe was awarded, which found the cir- 
cumſtances, and that the anceſtor warranted, &c. And per Bancke 
J. becauſe the plaintiff was diſabled, and the aſſiſe was not charged 
upon this warranty, therefore the finding the warranty is not good. 
Br. Verdict, pl. 32. cites 22 AM. 37. | 
3. In aſiſe of rent, the defendant pleaded hors de ſon fee, 8c. 
and the others that within his fee priſt; and it was found by 
verdict at large, that the land was given to one in fee, and after 
he gave it, rendering ſervices and 6 marks per ann. and after the 


fame donor brought writ of cufloms and ſervices againſt the tenant, 


and releaſed the ſervices, reſerving the 6 marks and one mark more, 
and the aſſiſe was of 7 marks rent, and the plaintiff recovered 
uod miror, upon this iſſue, that verdict at large was ſuffered 3 
er it is a plea in bar, and not to the aſſiſe. Br. Verdict, pl. 37. 


tes 26 Aff. 37. | 
88 ” «2 Ff 2 4. Where 
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Br. Verdict, 
pl. 92. cites 
8. Comms 
Dr. Reple- 
vin, pl. 41. 
cites 8. C. 
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Br. Eject. 
Cuſtod. pl. 
45. cites 


Br. Eject. 
Cuftcd. pl. 
LY citesS. C. 


Triel. 


4. Where the tenant pleads in bar, that ne ungques ſeifie que dosver, 
&c. the jury may give a verdict at large; and ſo they did. Quod 


nota; for this is a general iſue, and upon this a verdict may come 


at large. Br. Verdict, pl. 40. cites 28 Afl. 4. 


5. Treſpaſs de parco fracto and beafls taken, the defendant ſaid 


that the feme of the plaintiff delivered them to him out of the pound, 
eb/aue hoc that he broke the pound; and the others e contra, and 
the jury found that the defendant came to the eme of the plaintiff, 
and offered pledges, and prayed her to deliver to him the beaſts ; 
and ſbe refuſed, becauſe ſhe had no warrant to do it; by which 
the headborough, by the cuſtem of Northumberland, in abſence of the 
bailiff, made the deliverance to the defendant, upon pledges found. And 
ſo ſee that they gave ſpecial verdict in plea of treſpaſs, by abſque 
hee, as well as upon a general iſſue. Br. Verdict, pl. 63. cites 
30 E. 3. 23. 

6. Aſſiſe of rent againſt an infant, Fiſher ſaid that the land is hors 
de fon fee, judgment, if without ſpecialty, &c. Perſey ſheꝛued deed, 
by which a rent of 4 nobles was granted to the plaintiff by the year for 
bis life. Fiſher ſaid, he who charged had nothing at the time of the 
making of the deed ; and it 2vas found by verdict that the tenant was 
ſeiſed, but the rent was granted till the plaintiff had levied 10 marks, 
and that he had levied 8 marks, and that there are two arrear, and 
damages to three pound, and the plainriff prayed judgment, be- 
cauſe the iſſue was found for him; and of the condition to levy 
the 10 marks they had no regard, becauſe the deed thereof was 
not ſhewn; and they were adjourned to Weſtminſter, and were 
afterwards remanded into pais, to inquire if ever he had deed of 
this condition to levy the 10 marks, [and then] the rent to ceaſe. 


And fo ſee that they took werdif at large, where the iſſue was if the 


tenant had any thing in the land at the time of the gift: quod mirum ! 
Br. Verdict, pl. 64. cites 33 Aſſ. 2. 

7. Verdict at large was given bon the general iſſue, that ne ejecta 
pas. And fo it ſeems that pon every general iſſue the jury who 
are in doubt may give verdict at large, and put the matter in diſ- 
cretion of the Court. Contra of ſpecial iſſue. Br. Verdict, pl. 45. 
cites 28 Aſſ. g. 

8. In gefime cisſtod. the jury gave a verdict at large upon gene- 
ral iſſue. Br. Verdict, pl. 14. cites 38 E. 3. 18. ; 

9. In account the defendant traverſed the reſceit, and found that the 


plaintiff delivered the money to the defendant upon condition that if he 


diid not aſſure 20 acres of land by ſuch a day, that he ſbonld repay it: 


and that the defendant did not make * aſſurance by the day, by 
which the plaintiff recovered. And fo ſce verdict at large in this 
action. Br. Verdict, pl. 84. cites 41 E. 3. 10. 

10. Verdict at large was given in dower, Br. Verdict, pl. 85. 
cites 42 E. 3. 1, 

11. Afiſe of one acre of land. Kary, we are villein of H. earl 
of D. and hold of him in villeinage, judgment of the writ. Penroſſe 
ſaid, tenont of the franktenement the day of the writ purchaſed ; & 
non allocatur; for this plea is not warranted by the ſtatute. By 
which he ſaid, that frank and of frank eſtate the day of the writ pure 

* chaſed; 


ur AMC T ² v B31. 
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Trial. 


chaſed ; and upon this the aſſiſe was awarded, and found that he 
was villein to the earl, regardant to his manor of D. and he ſeiſed of 
him ; but that the earl never ſeiſed this land, nor ever claimed it, and 
that the plaintiff was ſeiſed and difſeiſed ; and for doubt they ad- 
journed this to Weſtminſter, and there by the opinion of the 
Court the writ ſhall abate, by which the plaintiff was nonſuited; 
for the iſſue was found againſt him. And fo ſee verdict ſpecial 
given for upon iſſue of frank and frank eflate ; quod nota; for it 


ſeems a general iſſue againſt the villeinage. Br. Verdict, pl. 62. cites 


43 Aſſ. 1. | 

25 Treſpaſs againſt one, ſuppoſing that he had burnt his houſe 
with force and arms ; the defendant pleaded not guilty, and the 
inqueſt found the verdict at large, that the defendant was tenant for 
a year to the plaintiff, and that it was burnt by his negligence ; 
and ſo ſee a verdict at large in treſpaſs. Br. Treſpaſs, pl. 68. cites 


13. In aztaint the jury demanded if they might give verdict at 
large as in aſſiſe, who ſaid that no; quod nota bene. Br. Verdict, 
pL $3. Rev 7 E 4 290. | | 

14. In reſcous the plaintiff counted, that the defendant held of him 
by homage, fealty, and 10s. rent due at Eaſter and Michaelmas, and 
fer the rent he diſtrained, and the defendant made reſcous, where it 
appeared in the declaration that the one feaſt was paſt, and the other 
not; and the defendant pleaded not guilty ; and the jury found that 
there was no fuch tenure, but that the plaintiff leaſed to the defendant 
at bill, rendering 105. at thoſe feaſts, and that it was arrear, and 
the plaintiff diſtrained, and the defendant made reſcous. And per Fi- 
neux, the pleading of not guilty is not a confeſſing the tenure ; contra 
of pleading riens arrear. And the beſt opinion was, that the action 
lay in part as here, and ſhall not abate in all, though the plaintiff 
in his declaration has ſhewn that the rent-day is not come; for 
reſcous comprehends tenure, which is a ſpecial tenure. And the beſt 
opinion was, that the plaintiff ſhall not recover, and that the ver- 
dict is no more in effedt but guilty of the reſcous modo & forma ad dam- 
num, &c. for the other matter at large is void in this action. Br. 
Verdict, pl. 56. cites 9 H. 7. 3. 

15. In treſpaſs and aſſiſe the jury may give verdict at large; for 
the awrit, count, and plaint is general, Contra in other actions. Br. 


Verdict, pl. 56. cites 9 H. 7. 3. Per Brian, 


1398 


3991 


Br. Replea- 

der, pl. 33 

Cites S. C. 
Br. Keicous, 
pl. 28. cites 
8. C. 


Verdict at 
large may 
be given 

⁊o here the 


parties are 


at a general iſſue, as upon not guilty in treſpaſs, or upon nul tort in aſſiſe. Contra where the iſſue is upon 
a certain ſpecial point; per Fairtax ; but contra per Tremaile, and the law is with him; and they argued 


other matters, and did not dwell upon this matter. Br. Verdict, pl. $3. cites 9 H. 7. 13. 


16. The Court of C. B. would not permit verdict at large in 
writ of entry in nature of alſiſe, inaſmuch as it was a præcipe quod 
reddat. But miror thereof; for ſee tit. Verdict, in Fitzh. 21 & 
32. Verdict at large given in formedon ; for it feems that upon every 
general iſſue verdict at large may be given, Br. Verdict, pl. 85, 
Cites 23 H, 8, 

17. The Court cannot refuſe a ſpecial verdict, if it be pertinent 


to the matter put in ie, Co. Litt. 228. a. 
a N 7 Ff 3 18. The 
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D. 117. b. 
Fl. 77. Paſch. 
2 & 3 P. & 
M. in caſe 
of Joxzs v. 
Wraver, 


S. PV. and therefore the Court awarded a repleader. 


Trial. 
12. The jury, if they will take upon them the knowledge of 


the law, may give a general verdiF ; yet it is dangerous for them 
fo to do; for if they di mifiate the law, they run into the danger of 
an attaint ; therefore to find the ſpecial matter is the ſafeſt way 
where the caſe is doubtful. Co. Litt. 228. a. 


19. A ſpecial verdict cannot be given in any action, but where 


the iſſue is joined p22 tbe general iſſue, and not where it is joined 
tan a ſpecial iſſue or matter with an abſque hoc, &c. Bendl. 37. 
pl. 69. Mich. 1 & 2 Ph. & M. Anon. 


When iſſue is joined upon ſime ſpecial point, 


the jury may find the ſpecial matter, if it be doubtful in law; fol aſmuch as doubt may arife upon one 


point upon the ſpecial iflue, as upon the genera! iſſue. Co. Litt. 226. b. 


A ſpecial verdict, or 


vercict at large, may be given in any ic, and upon any iſſue, be the iſſue general «r ſpecial; and 
albeit there be ſome contrary opinion in our books, yet the law is now ſettled in this point. Co. 


Ltt. 227» d. 
S. P. 2 Inſt. 


425.— 
+ S. P. Co. 
Litt. 226. b. 
In an 
ae of 
murder 2 
verdict was 
iven a: 
* Bend. 
47. pl. 85 
Mich. 3 & 
4 b. & NI. 
Newman v. 
Punter 


See Barnard. 


20. It was held by Anderſon Ch. J. and all the juſtices of the 


Bank, that + zz: all pleas as well of the crown as in cemmon pleas, 


viz. actions real, perſonal, and mixed, and vpn i, iſſues joined, 


whether between the king and the party, or between party and 
party, the jurors * may find the ſpecial matter, which 1s pertinent, 
and tends only to the iſſue joined; upon which, being to them 
dubious in law, they may pray the advice of the Court, and this 
they might do by the common law, which has ordained that mat- 
ters in fact ſhould be tried by the jurors, and matters in law by 


the judges. 9 Rep. 12. b. 13. a. Paſch. 28 Eliz. C. B. in Dow- . 


man's cafe. 
Rep, in E. R. 32. The King v. Hayes. 
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See (O. f). 


But it was 
ſaid thee 
that thuugh 
the werd;tt 
be eepreſe at 
f, yer they 
may waive 
thit, and 
Five expreſs 
wirdif? at 

it cir peril, 


21. It was prayed to be found ſpecially, whether chancellors 
are perſons enabled by the ſtatute, to make leates to bind their 
ſucceſſors. But the Court would not permit it, becauſe they 1214 
it would tend 10 the diſturbance of ſeveral Pfons. Sid. 159. 
pl. 11. Mich. 15 Car. 2. a nota to the caſe of Biſs v. Holt. 

22. If an indebitatus afſumpſit ſhould be brought for 201. for 
wares ſold, and no evidence ſhould be given of an agreement for the 
certain price, 'Twiſden J. ſaid he ſhould direct it to be found ſpe- 


cially. Mod. 295. pl. 39. Trin. 29 Car. 2. B. R. in caſe of Jemy 


v. Norrice. 


(U. f. 4) Verdict Special. What may be found ſpe- 
ä cially. 


t. IN aſſiſe, the jury ſaid that A. was ſeiſed of a rent-charge, and 
granted it to the plaintiff, and A. died before attornment, and 


after the tenant delivered pledge to the rows 4 in lieu of attornment, - 


and after the heir of A. releaſed to the plaintiff ; and ſo was the plain- 
tiff ſeiſed and difſeiſed ; and the plaintiff recovered by award; quod 
nota, The reaſon ſeems to be inaſmuch as they cannot find releaſe 
by verdict at large, which was not pleaded. Br. Verdict, pl. 27, 
cites 16 Aſſ. 15. LE ea + Saved 


$4 10 it as dons there, Ibid, * 


2. In 
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Trial. 


2. In offiſe it was found by verdict, that the father of the tenant 
kaſed to the baron of the feme, now plaintiff, part of the tenements for 
life of the baron, rendering certain rent, and the /effor died, and bis 
feme tenant in dower of the reft, leaſed the reſt to the feme plaintiff, 
and her baron, for term of life of the feme tenant in dower rendering 
rent; and after he heir of the fin leſſor granted the rent reſerved by 
the tenant in dower, to the plaintiff and her baron for their lives, and 
warranted the rent and the land for him and his heirs, to the baron 
and feme for ther lives by deed, which was given in evidence: the 
tenant in dewer died, and the baron. died, and the femme was ſeiſed, 
&c. and priyed diſcretion, &c. and as to the parcel in which the 
baron and femme had a joint eſtate, this was taken and adjudged a good 
deed of confirmation, viz, of the daaber; and the plarmntiff recovered ; 
for the verdict is good of this, though the deed was not pleaded. 
becauſe this deed made their eſtate; for firſt, they had no eftate 
but for life of the tenant in dower, and by the confirmation they 
have eſtate for their own lives, and to the other parcel of which 
the baron was ſole ſeiſed, the confirmation cannot extend to the 
feme; and therefore of this parcel ſhe was barred, and recovered 


the reſt. And ſo ſee that a jury by verdi at large, may find a 


deed which makes the eflate of the party. Br. Verdict, pl. 28. cites 
18 Aſſ. 3. | 

3. In afſiſe by an infant a deed of the anceſtor with warranty was 
pleaded, and the aſſiſe was awarded at large of the circumſtances, 
where the infant had pleaded that nothing paſſed by the deed, and found 
that nothing paſſed, and that it was made by dures of impriſamment 
in the ward of B. then gavler, and that the baron the tertenant had 
only for term of life and aliened in fee ; and the infant came and put 
in his foot, becauſe the reverfion was to him deſcended, and was ged.; 
and therefore it was awarded that the infant recover. Br. Verdict, 


pl. 31. cites 22 Aſſ. 15. 
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4. In aſſiſe, the tenant pleaded is the affife, and gave in evidence, Br. affite, 
that the brother of the plaintiff, whe heir ſhe is, was attainied of p-259-caes 
felony ; and the jury hund that KR. the father was feiſed, and had — 
iſue FJ. a ſen and tæuo daughters, of cubich the plaintiff it one ; the pi. 5. cites 


father died, the fon did felony, and was attainted and hanged, the 8. 


feme of the father held the whole for term of her life in frank-bunk by 
cuſtom, and leaſed her eſtate to one of the defendants in the aurit, bo 
continued the eftate all the life of the feme and 8 years after, upon 
whom the plaintiff, one of the daughters of R. entered, and N. who 
was tenant by * oufted her, and infje:ffed baus named is the 
writ, and his tenant at will attorned, and fo a void feoffment, for 
the feoffor always took the rent of the tenant at will; and he 
ought to have made livery in this cafe, and did not; and becauſe 
the attainder was not pleaded or given in evidence Tub pede ſigilli, 


the Court did not regard it. And ſo fee matter of record cannot The Book | 


be found by. verdict at large; and becauſe this daughter plaintiff, 


of Aflites 
fazs, that 


though ſhe had a ſiſter not named, had good title againſt alt who d ather 
had no right, as the defendant here had not, therefore the reco- Ader mas 


vered ; but quære the reaſon that her “ fiſter is not named. Br. 
Verdict, pl. 35. cites 26 Aff. 2. 
Fi 4 5. In 


ad, but 
had iſſue 
Iving. 
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5. In ae, the tenant pleaded bar, the plaintiff entitled himſelf 
by leaſe for term of life made by the tenant ; and the aſſiſe was awarded, 
and it was found that the tenant leaſed to the plaintiff for life, upon 
condition to re-enter for non-payment of the rent reſerved, and that he 
rerentered for non-payment. Per Thorp, when the tcnant pleads bar, 
and the plaintiff makes title, which is not traverſed, but the aſſiſe 
is taken at large, as then it ought, there every thing found for the 


found for the plaintiff, he ſhall have thereof advantage; and by 
all the juſtices, the tenant ſhall have advantage of the condition 


28 AF. 48. 
Br. Verdict, 6, "Treſpaſs of a clſe broken, land dug, and graſs ſpoiled ; the 
2 8 eite defendant ſaid that the place where, c. was his franktenement the 
day of the treſpaſs, and the others e contra; and the inguęſt tendered 
a verdict at large upon a void exchange, and prayed diſcretion, &c. 
Hank. ſaid, you are not in aſſiſe, therefore give an expreſs verdict 
if it was his franktenement the day of the treſpaſs; ſo that you 
have nothing to do if the entry was lawful or not ; by which 
ſaid that it was the franktenement of the defendant at the time, 
&c. and ſo the plaintiff took nothing by his writ. Br. "Treſpaſs, 
pl. 81. cites 7 H. 4. 11. | 
Br. Aﬀiſe, 7. In 4ſſſe, the jury may find by verdict at large feoffment and 
5 c. condition declared upon the livery, but not condition by defeaſance dehors, 
* or releaſe, or ferff ment and warranty,; for warranty lies in writing, 
and they cannot take conuſance but of that which is done upon the land. 
Br. Verdict, pl. 86. cites 7 H. 6. and Fitzh. Af. 359. 
S. C. cited 8. In a debt upon an obligation brought againſt defendant, he 
4 pleaded non of factum, and ſo at iſſue; and before the day of 
dale's cafe. appearance of the inqueſt, the rats had eaten the label off from the 
5. 59. obligation, by the negligence of the clerk in whoſe cuſtody it was, 
12. cites; &. Upon which the jury were charged by the juſtices to inquire 
EL. S. P. ad- if it was he deed of the defendant at the time of the plea, and give a 
-_ ſpecial verdict ; and fo they did. D. 59. pl. 12. Paſch. 36 & 
Chamor. 37 H. 8. Nichols v. Haiwood. | 


[402] 9. And in caſes of ſeals broken, raſure, c., non eſt factum is 
a good plea; but if there is any ſpecial matter, the jury may find 
it. See 5 Rep. 119. b. Whelpdale's cafe. | 


rt Verdi. [ Upon which the Court may adjudge. ] 


cauſe it finds 


the plaintiff was ſeiſed and difſeiſed ; the Court cannot adjudge 
OY. upon the ſpecial matter; for it is «vaived by the finding further 


Court; cr it that the plaintiff was ſeiſed and diſſeiſed. Contra, 28 Afl. 17. 
is called a Contra, 32 E. 3. Aſſ. 99. agreed. ] 


ſpecial Ver- 


die, becauſe it finds the ſpecial matter, &c. ſo as hereby it appears that a verdict is twofold, viz. a ver- 
dict at large, or a ſpecial verdit, (which is all one) and a g-nera/ werdi#?, that is generally found ace 
cording to the iſſue; as if the iſſue be not guilty, to find the party guilty or not guilty, generally 


= 


& lic de c#ieriss Co. Litt. 228. a. | | C2. In 


plaintiff or for the defendant, is of effect; for if other title be 


by which the plaintiff was nonſuited. Br. Verdict, pl. 42. cites 


d e, (X. f) Verdict * ſpecial. What ſhall be ſaid a ſpecial 


q Ts LI. I afſiſe, if the jury find the matter in 22 and ſay further that 


leaves it to 


Trial. 


[2. In an afſi/e, if the aſſiſe find that the defendant wwas tenant, 
and that he diſſeiſed the plaintiff niſi verba contenta in ultima valuntate 
. M. do give and convey a lawful eftate from W. M. 10 R. M., 
Sc. and find the words contained in the auill, but do not find the 
will; this is not any ſpecial verdict upon which the Court can ad- 
judge, inaſmuch as they have not found the will; for it is the 
office of the Court to adjudge upon the will. Mich. 38 & 39 El. 
B. R. between WEST AND Mouxsox adjudged.] 


(T. f) Verdid ſpecial and general. What Thing 
ſhall be intended in a ſpecial or general Verdict. And 
where the Verdict is good by [ntendment. 


LI. IN an afſiſe of a rent-ſeck, if the defendants plead no tort, &c. 
and the jury find that the plaintiff demanded the rent of the 
defendants, and they denied to pay it, and ſo they diſſeiſed the plaintiff ; 
ough it is not a ſpecial verdict, yet inaſmuch as the jury has 
not found that the demand was upon the land, and ſo no diſſeiſin 
in law if it was out of the land, it ſhall not be intended that it 2vas 
upon the land; for they make their concluſion of their general 
verdict upon the ſpecial matter found, and peradventure they in- 
tend a demand and denial out of the land to be a diſſeiſin. Mich. 
14 Car. B. R. between MokrRict AND Price adjudged per Curiam, 
przter Croke, in a writ of error upon a judgment in Wales, and 
the judgment reverſed accordingly.] 

[2. If the iſſue be, whether J. S. was taken in execution upon a 
capias ad ſatisfaciendum, and the jury find that he was nat taken 
upon a capias ad ſatisfaciendum, but that he was taken by force of 
an alias capias ad ſatisfaciendum in recordo prædicto minime ſpecificatt, 
and do not find the alias capias at large, which was of the ſame teſte 
and return, and all the other + matter, but they do not find that 
the per ſons and judgments are the ſame, yet this is a good verdict ; 
for it ſhall be intended to be the ſame ; for it is againſt reaſon that 
the jury would have given, or the Court have ſuffered a ſpecial 
verdict as a doubt, if this alias had been upon another judgment, 
or between other parties. Hobart's Reports, 71. 76.] 

[3- If the iſſue be, whether the ſheriff took F. S. and kept him in 
priſon under his cuſtody in execution for certain debt and damages by 
force of a capias ad ſatisfaciendum, and the jury find that he took 
him by force of an alias capias ad ſatisfaciendum, though it is not 
found that he kept him in execution for the debt and damages 
aforeſaid, according to the iſſue, yet it is a good ſpecial verdict ; 
for it ſhall be intended, becauſe the conſequnce is neceſſary of 


that which is found, inaſmuch as he could not take him, but he 


ought to be in execution. Hobart's Reports, FosTER axD JAck- 
SON, 77. adjudged. ] | 

LA. If the jury find a ſpecial verdif?, in which they find that J. &. 
was ſeiſed in fee of the land in queſtion, and deviſed it to J. D. upon 
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See (T. f) 
pl. 1. and 
the notes 
there. 
(U. f. 2) pl. 
1. and the 
notes there, 
—5. C. cited 
D. 372. pl. 
7 Marg. 


See (S. f) 
and (A. g) 
per totum. 


See (T. f) 
P. $. 0. 
and the note 
there. 


Hob. 52. pl. 
60. Foſter 
v. Jackſon, 
S. C.—Sec 
(v. f. 2) pl. 


— — 
T Fol. 697. 
— — 


3.— 8.8) 
pl. 2. 
(C. 8) pl. 
43.—lnfra, 
pl. 3» 

*[ 493] 
See ſupra, 
pl. 2s 


S. C. cited 
Sty. 294. 
Per Roll Ch, 


which the matter in law ariſes, though it is not found that the land j,—5, C. 


Was 


332 
— 2 
— — 


? 
2} 
1-4 
= 7 
Po 
on 
, 
: 
: 


——— 


— 


14 
| 
"i 
3? 
1 
4 
ö 
Hi 
5 
#1 
© 7 
is 
1 l 
1 
1 
I 
v7 
#t 
"FH 
f 


a — = r : — | = 
1 Ko . 4 Gag 8 E ; £5 1 , y 5 4 Fo. < — = pi. SVEN DA Fad en COLT IE OPER wh 8 


403 N Trial. 
cited 2 Jo. <pas Held in fgecage, yet it is good; for it ſhall be intended, it being 
29. a collateral thing, and this tenure being the moſt common tenure, 


Mich. 24 Car. B. R. between DENHAM AND BAKER adjudged, In- 


tratur, Tr. 23 Car. 1280. 


Sty. 281. [5. Tr. 1651, between JohHxNSsON AND KERMAN adjudged upon 


— a ſpecial verdict, where it was only found that he was ſciſed in fee 


obſerve the & certain land, and made his will in writing in hec verba, &c. u 
9 on which the matter in law arifes, though it is not found that he 
(A. 8) fl 9 deviſed the land as in the firſt cafe, yet it is good by intendment. 
LC. Intratur, Hill. 1649. Rot. 153. | 


See before. 


Sty. 261, [6. If the jury find a ſpecial verdict, in which they find that J. S. 
ar 3 5 was ſeiſed in fee of the tithes in queſtion, und made his will in writing, 
obſerve that the tenor of which will ſequitur in hec verba ; and then find a will 
che S. P. is at large, upon which the matter in law ariſes, and that after 
_ J. S. died, and do net find that J. S. died feiſed, yet it ſhall be 


"iow intended that he died ſeiſed, being found before that he was ſeiſed 


ad awil', in fee, and made his will, and after died; and ſo it ſhall be in- 


_—_ 55 tended that the + fee continued in him till his death, and not that 


deviſed te the he was diſſeiſed, and conveyed it over before his death; for the 
teffor of the jury intend to refer the matter in law to the Court upon the will, 
7 — 4 and thereſore intend it to be a perfect will in fact, but only Aue 


after ſav that e . 2 
the ad of the operation of the law upon it. Trin. 1651, between SAUNDERS 
I. aud AND Rich, adjudged per Curiam, upon a ſpecial verdict. Intra- 
ee Hill. 1640. R 8 
they hag tur, III. 1049. Rot. 75 .} 
before found to be tbe ſubſcribing witneſſes } are 3 fſuffcient witneſſes according to the ſlatute, and as 
the law requires, and the ſaid will ſo proved be a goed will in law, and ſufficient to transfer the houſe 
or fenemer's, &. thn they ſay be is guilty ; but if the ſaid 3 witneſſes are not ſufficient, then they ſay be 
& nt guilty, Ld. Ch. Baron Gilbert thought this was ſuthciently found for the plainti#, though it was 
nor found that the teflator died ſeiſed, becauſe they find the defendant is guilty of treſpaſs, in caſe this is a 
good will. In finding the defendant guilty, they find every thing material to make him ſo, in cafe the 
doubt of the law, in which they are not reſolved, appears to be for the plaintiff, and the Court cannot 
intend any thing contrary to the finding ; therefore in this caſe they cannot intend the deviſor was not 
ſeiſed, or did not die ſeifed ; for then, inſtead of reſolving the point of law, they would take upon them 
to be judges of the fact, wh:ch is not their province. If they ſhould intend that the deviſor is not ſeiſed, 
or did not die ſeiſed, they muſt intend the defendant was not guilty, though the doubt of law was for 
the plaintiff, which would be an intendment againft the expreſs finding of the jury, and then the Court, 


who are no judges of the fact, would reſolve againſt the judgment of the jury, who are judges of the 


fact. G. Equ. Rep. 255, 256. Lodge v. Jennings. 

+ See (A. g) pl. 1. 

L404 7. Where ſeveral matters are ſurmiſed, and the iſſue taken upon ene 
point, if it be found againſt me, all the other points ſhall be held for 
confeſſed ; and if it be found for me, nothing ſhall be held confeſſed by 
me; per Wich. Br. Eſtoppel, pl. 140. cites 32 Aſſ. g. 

8. Debt againſt cuſtomer upon tally ſhexyn to him ſuch a day, year, 
place, and county, at which time he had aſſets, and would not 
pay; to which the defendant faid, that ſuch a day after he ſheawed 
the tally to him, at which day he had nothing in his hands, nor ever 
* ; abſque hoc that he ſbe⁊ued the tally to him before this day, and 

o to iſſue, and found for the plaintiff ; and the defendant would have 
repleaded, becauſe no place nor county was alleged where the 2d tender 
zwar, & non allocatur ; for it ſhall be intended in the place and 
| 11 | county 


that the verdict is full. 


Trial. 
county where the firſt tender. was; quod nota, per Cur. But 


contra where he juſtifies in another county, and traverſes in the firſt 
county ; for there the place and county of neceſlity ought to be 


| ſhewn ; for the county there is parcel of the iſſue. Br. Pleadings, 


pl. 9. cites 27 H. 6. 9. | 

9. In treſpaſs upon the ſtatute of 5 R. 2. upon an entry into 40 
acres of land, the defendant pleaded that nan intravit contra for- 
mam ſtatuti, and it is found that he entered into 2 parts divided from 
the zd part, and that he did nat enter into the 34 part divided from 
the 2 parts, it ſhall not be intended by this verdict that the plain- 
tif and defendant are tenants in common; for it thall not be fo 
intended, unleſs it be expreſſed in verdict or pleading. Br. Te- 
nants in Com. pl. 16. cites F 24 E. 4. 20. 22. | 


Litt. 190. b. 
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But if ver- 
dict be * in 
tret partes 

d. videndas, 
then it ſeems 
that they are 
tenants in 
common by 
the intend- 
ment of the 
verdict. Co. 


And if he had entry lawful in any part, he might enter into the whole; but it 


ſcems that this is intended before partition. Br. Action fur le Statute, pl. 34+ cites 21 E. 4. 10. 


+ The book is miſtaken, for there is no ſuch year; but it ſhould be 21 E. 4. 22. a. b. 


* Holt Ch. J. ſaid that this is not mentioned in 21 of E. 4. 22. b. neither is Coke poſitive therein, 


and that it is only his conjecture. Wms. s Rep. 19. incaſe of Fiſher v. Wigg. 


10. In ejectment the caſe was, A. deviſed an houſe to B. for life, 
remainder to the heirs of the body of dewifor, remainder to F. S. in fee, 
proviſo that if B. clearly departed out of London, and dwelt in the 
country, then ſhe ſhould have a rent out of the ſaid houſe, &c. The 
jury find as above, and that A. died without ifſue, and that B. 
wholly departed from Londen, and went to M. in S. and J. S. being 
dead, the heir of J. S. before any entry releaſed to B. and afterwards 
entered. B. married W. R. the defendant. The doubt was, if 
this proviſo determined the eſtate before entry; for if ſo, ſhe was 
tenant at ſufferance, and the releaſe could not enure to her eſtate. 
As to this the Court held, that ſhe was only tenant at ſufferance, 
and entry not neceſſary. But the verdict did nat find that ſbe dwelt 
in the country, which is part of the condition, But the Court held 
Then it was objected, that the verdict 
did not find the life of B. and then the defendant cannot enter. But 
Fenner ſaid, it ſhall be intended that ſhe is living; for the jury 
did not doubt of it ; for they find that if his entry, upon the mat- 
ter found, is lawful, then he is not guilty ; ſo they doubted of 
nothing but that point, and that fo it was adjudged in 28 Eliz. in 
B. R. and judgment was quod querens nihil capiat. Cro. E. 238. 
pl. 5. Trin. 33 Eliz. B. R. Allen v. Hill. 

11. Upon a ſpecial verdict one Burly was ſeiſed in fee of divers 
lands in S. and deviſed all his lands in S. to his wife for life, and af- 


ter all thoſe his lands in S. called Somer/by to W. B. in tail, &c. An- 


derſon took an exception to the verdict, becauſe it was not found 
that theſe lands are called Somer/by. But per Curiam, foraſmuch as 
the contrary is not found, it ſhall be intended that he had not other 
lands in S. than thoſe which were called Somerſby ; per Bridgman 
Ch. J. in delivering the opinion of the Court. Cart. 80. Trin. 
18 Car. 2. C. B. in caſe of Thomaſin v. Mackworth, cites Cro. 
E. 828. Peck v. Channel. 

12. In zreſpaſs the jury doubted if a reſignation of a donative to 
Ihe donor be good ; and if he reſignation be good, they find for the 
Dy f | | plaintiff; 


3 Le. 152. 
pl. 204. S. C. 
according:y. 
—S.C.cited 
G. Equ. R. 
257. in caſe 
of Lodge Vs 
Jennings. 


Cro.E: 827. 
pl. 32. Paſch. 
41Eliz. C. B. 
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Mo. 765. pl. 
1062. S. C. 
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Bid. 25. 27. 19. wil . the declaration was of a leaſe of 10 acres of land 
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dot S. P. plaintiff; but did no? find that the donor had accepted ſuch reſgnation. 
Des not ap- But the Court held, that ſuch acceptance ſhall be intended, and 
Nele. Go. the Court ſhall not doubt of more than the jury doubted of, they 
S.C. and having concluded the verdict on a preciſe point. Cro. J. 63. pl. 1. 
S.F- x-  Paſch. 3 Jac. B. R. Farchild v. Gayer. 


S. C. cited G. Equ. R. 256. in cafe of Lodge v. Jennings. 


13. In an cjectione firme, among other things it was reſolved, 
that it being found that the lefſor was now incumbent, it was good, 
though they do not find that he is in life ; for it is more than im- 
plied, &c. Noy, 143. Anon. | | 

14. In an action of debt upon a demiſe of a meſſuage with a ſheep- 
walk, it was moved in arreſt of judgment, after a verdict found 
for the plaintiff, that the ſbeep-rvalk wwas net alleged to be appurte- 
nant, nor pleaded to be by grant by deed. But notwithſtanding that, 
it was ruled by the whole Court, becauſe it reſted indifferent whe- 
ther there was a grant by deed or not; that when the jury ſind 
that the ſheep-walk did paſs, it ſhall be intended that there was a 
deed. Godb. 273, 274. pl. 386. Hill. 16 Jac. B. R. Hurlſton v. 
Woodrofe. 

15. A verdict may be taken by a reaſonable intendment, as in Ful. 
woop's CASE, though the words are imperfect ; but that muſt be 
wwhere that intendment lands upright, and nothing in the verdict to 
impugn it; per Hobart Ch. J. Hob. 262. in caſe of Duncomb 
v. Wingfield. 

16. Where the jury find a meer matter of fs as that livery 
was made ſuch a day, this ſhall not be taken by intendment one 
way or other, as whether it was made in the forenoon, afternoon, 
or in the laſt inſtant of the day; and therefore for the uncertain- 
ty a ven. fac. de novo was awarded. See 2 Bullt. 305, 306. Butler 
v. Fincher. > 

ro. C. 21. 17. In ejefment the jury find no title in the plaintiff, but find 
8 that king Henry 8. was ſeiſed, and conveyed to defendant by patent, 
xt Reading. Which they ſet out in hæc yerba, and pray the diſcretion of the Court 
touching that patent, The Court adjudged the patent void; fo it 
was objected that no title being found for the plaintiff, he could 
not recover; but reſolved, that the ſole queſtion being whether 
the patent was void, they would intend that the plaintiff had 
title, becauſe the jury had declared the defendant guilty, if 
the patent was void. G. Equ. R. 256, cites Cro. C. 21. Caſtle v. 
Hobbs. 
Cro.C.457- 18. Ejettment 77 the ſcite of a manor and 100 acres of land in B. 
pl. 3- Pal®- The jury ind the leſſor was ſciſed in tail of the manor of B. and that 
12 Car. B. R. : : , 
this manor was delivered in extent; but does not ſay the land in the 
declaration was parcel of the manor. And by Crook and Jones, this 
is not material ; for being in a ſpecial verdict it ſhall be intended, 
otherwiſe there would be no cauſe of a ſpecial verdict ; per Bridg- 
man Ch. J. in delivering the opinion of the Court. Cart, 80. cites 
Cro. C. 458. Cleve v. Vere. | | 


pl- 248. C. in the pari o $. Upon the ſpecial verdict the jury find 2 
| | er 


accordingly, 


Vent. 123. S. C. 


Trial. 
ther of the leſſor was ſeiſed of the lands in the declaration, &c. 
Then they 5 


nd an indenture mentioning divers lands in other pa- 


riſhes, and all his lands called N. lying in the pariſh of S. but did 


not find theſe were the ſame lands in the declaration. It was adjudged 
the lands in the declaration ſhall be underſtood to be the ſame 
lands called N. in S. the reaſon was, to what purpoſe ſhould the 
jury meddle with other lands; per Bridgman Ch. J. in delivering 
the opinion of the Court. Cart. 80. Trin. 18 Car. 2. C. B. in 
on of Thomaſin v. Mackworth, cites 12 & 13 Car. 2. C. B. Hoare 
v. Dix. 

20. Indeb. aſſ. for tithes without ſbeauing a ſpecial contract, was 


held good after verdict, becauſe the jury have found it, and a ſpe- 


cial contract ſhall be intended. Sid. 223. pl. 11. Mich. 16 Car. 2. 
B. R. Wright v. Berle. 

21. After verdict, the Court ſhall admit any intendment to make 
the caſe good. And therefore the declaration being in treſpaſs, 
quare piſces ſuos cepit in ſeparali piſcaria, the Ch. J. ſaid it might 
be intended a flew pond, which is a man's ſeveral piſchary. 
Vent. 122, 123. Paſch. 23 Car. 2. B. R. Pollexfen and Aſhford 
v. Criſpen. 8 | | 

22. So where it was phaſianos ſuos cepit, Twiſden J. cited a 
caſe where they would intend that they were dead pheaſants. 


Buſhnel. 


23. In an afſumpſit, the plaintiffs declared, that the defendant 
was excommunicated at their proſecution, for nt paying of a tax made 
for the reparation of a church, of which they were church-war- 
dens, and that in confederation that the biſhop would abſolve the defend- 
ant at the defendant's ſpecial inſlance and requeſt, the defendant pro- 
miſed to pay unto the plaintiffs ſo much. After verdict, it was 
moved in arreſt of judgment, that there was no conſideration on 
the part of the plaintiffs, yet the plaintiffs had judgment; for it 


cannot be intended but that the biſhop abſolved the defendant at 


their inſtance, and would not have done it but upon the account 
of the promiſe of paying the money to them. Vent. 297. 'Trin. 
28 Car. 2. B. R. Curtis & al. v. Collingwood, 

24. In debt on eſcape, the queſtion was, whether Sir J. W. 
warden of the Fleet, was liable to eſcapes ſuffered by D. his leſ- 
ſee, D. being inſufficient. The verdict found that D. was in/uffi- 
cient when put in, and at the time of his eſcape ; but it was not found 
that he was ſo at the time of the action brought. The Court de- 
clared, that they were all agreed, that Sir J. W. was liable if the 
ſaid matter had been found, but that they could not give judgment 
upon the verdict as it was found; whereupon the parties were 
as to take a venire facias de novo, but they rather choſe to 

ave a nil capiat, &c, entered, and ſo bring a writ of error; for 
their counſel were very ſtrong that that matter ſhould be intended 


in a ſpecial verdict, and their declaration did allege him to be in- 


ſufficient at the time of the action brought, but Sir J. W ſoon at- 


ter died, and ſo the writ of error did not proceed. Vent. 314. 


Trin. 
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Lev. 14 1. 
WaIC HTV. 
BAL, that 
the indebi- 
tatus implies 
fale and de- 


livery, 


Raym. 16. 
Trin. 13 Car. 
2. B. N. 
Uſher v. 


Adjudged. 


2 Lev. 119. 
Cox N 
AND Co- 
TIS v. 

Cor LIN S. 
wooD,S.C. 
adjudged for 
the plain- 
tits. 


2 Mod. 119. 
127. 8. Co 
and held that 
thejury hav- 
found ex- 
preſsly that 
D. was in- 
ſufficienc at 
the time of 
the eſcape, 
which was 
within 6 
weeks of 
the time 
when the 
action was 
commenced, 
ſo that hay- 
ing once 
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406 Trial. 
found him Trin. 29 Car. 2. B. R. Sir Walter Plomer v. Sir Jeremy 
efabled, Whitchcot. 

unleſs it 

appear that he was of ability afterwards, the Court will not intend him fo, but rather that he was in- 
fufficient at the time of the action brought; for there being ſtrong ſurmiies of it, and th-re being no 
ground within the record to intend him ſufficient, a fact may be collected that is not found in the ver. 
dict. Freem. Rep. 449 - pl. 611. Paſch. 1677. S. C. The Court ſeemed that it could not be good, 
being ſubſtance. 

2 Lev. 158. 180. S. C. ſays that the Court awarded a venire facias de novo for this inſufficiency of 
the verdict, and io no judgment in the caſe ; and that ſoon after Sir |. W. died before another trial 
could be had, and ſo the action abated. 2 Jo. 60, 61. according to 2 Lev. and fays, the Court 
inclined for the plaintiff. 5. C. cited G. Equ. R. 257. in caſe of Lop6z v. IENNIN Gs ſays, that 
the action being on the ſtatute of Weſtm. 2. cap. 11. which ſays, fi cuſtos gaviz non habet per quoc juſ. 
ticietur, vel unde folvat reſpondeat ſuperior. So that the gift of the fact from whence the point of the 
law did ariſe, is the inſufficiency of the inferior gaoler at the time of the action brought, for otherwiſe 
mo con lay againſt the ſuperior. So that the very fact is not found that brings the queſtion touching 
tht law before the Court. 


25. In a trover and converſion brought by the plaintiff, as aſ- 
fignee of commiſſioners of bankrupts, amongſt other things he de- 
elared that he was poſſeſſed de uno vaſe { Anglice, veſſel) vini Hiſpa- 
nici, and it was objected upon a demurrer to the declaration, that 
it was not ſaid what the veſſel was made of, and ſo no meaſure for 
I 407 ] the damages; ſed non allocatur; for ir is intended to be made of 
wood, as is uſed for caſks of wine. 2 Vent. 67. Trin. 1 W. & M. 
in C. B. Bliſſe v. Froſt. 
26. In a ſpecial verdict whereby any man is ta be charged or hurt, or 
convicted, though the jury find matter of evidence enough for 
them to find the fact, and give verdict againſt him, yet if they do 
net find the fact, ſuch matter, though pregnant evidence, yet it can- 
not be enough to impower the judge to intend the fact, or con- 
demn him guilty of it. 12 Mod. 627. Hill. 13 W. 3. The King 
v. Plummer. | 
27. In caſe for {os much money promiſed for the uſe of a coach and 
borſes for a year, though it was not expreſsly averred that M. had 
the uſe of the coach for a year, yet it being ſaid that it was delivered 
to him, it ſhall be intended if the contrary be not ſhewn of the de- 
fendant's ſide ; per Holt Ch. J. at Guildhall; and judgment for 
the plaintiff. 12 Mod. 503. Paſch. 13 W. 3. Atkinſon v. Mor- 
rice. | 
* As where 28, After verdict it may be intended, that no damages were given 
the continu” for matter * inſenſible , but it can not be ſo intended for matter ſen- 
laid a year ſible but inſufficient in law. 1 Salk. 364. pl. 3. Paſch. 1 Ann. B. R. 
before rhe Clark v. Martin. 


Em monce- | : 
ment of the treſpoſs ; and intire damages were given for all. Adjudged. Carth. 230. Pafch. 4 W. & M. 
B. R. Bridges v. Horner. | 


29. If the verdict may any ways be conſtrued good, a conflruc- 
tion to deſtroy it ought nat to be made, Trials per Pais, 276. 

30. If a thing is left out, and cannat be intended, the verdict is 
not good. Trials per Pais, 289. 


Trial, 


(Z. f) Verdict ſpecial and general. Where Verdict 
Is good by Intendment, or void for Uncertainty. 


Dt. 1 account, as receiver of 101. by the hands of A. and of other 

iol.-by the hands of B. and f ether 10l. by the hands of C. 
and of other * ſums by other hands; if the jury upon ne unque 
receiver pleaded, ind that the defendant never was receiver but of 
101. and as to one 10l. that he was receiver. This is not good, but 
all utterly uncertain, what 101. by the hands of what perſon he 
received it; ſo that in a new action this cannot be pleaded in bar. 
Hill. 1649. between ST. ALBANS AND PENDARVIS. Adjudged per 
Curiam, and a venire facias de novo awarded. 
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See (U. f) 
per totume 


Sty. 410. 
PEN DAN 


— — 
* Fol. 698. 


VIS v. Sr. 
AUBINg 


does notgive 
the ſtate of 

it, only ſays, 
that an iflue 


{not ſaying what) was Joined, and an m_—_— verdict found; and 880 a ven. fac, de novo was 


awarded, &c. 


2. If the jury find that the defendant afſumed modo & forma with= 
out ſaying to. whom ; yet it is good. | Noy, 83. _ it was ſo ad- 
judged in the caſe of Harding v. Unton. T. 3 Jac. C. B. Rot. 507. 


1 g) Verdict þ FEW) What ſhall be a good Ver- 
dict by [ntendment. See after. 


I. FF a ſpecial verdict finds that A. vas poſſeſſed for years of Is Hoi 


land, and that the reverſion 1 fee was in B. and that A. de- 

viſed the term to C. after the death of M. whom he made his execu- 
tor, and died, and M. entered, and during his life C. after releaſed « 
his poſſibility to B. and it is not found that the reverſion continued in 
B. at the time of the releaſe, yet this ſhall be intended in a verdict 
to + continue in him, it being found to be once in him by the ſame 
verdict before. P. 13 Car. B. R. between JounsoN AND TRUu- 
PER. Per Curiam adjudged. Intratur Mich. 11 Car. Rot. 506.] 

[2. If the jury find a ſpecial verdict, and refer the law upon the 
ſaid ſpecial matter to the Court, though they do nat ind any title 
for the defendant, which is a collateral thing to the point which they 
refer to the Court, yet the verdict is good enough; for all other 
things ſball be intended and ſupplied, but that which is referred to the 
Court, Co. 5. GooDALE, 97. adjudged. J 


worth. „ C. and S. P. cited G. Fqu. R. 256. in caſe of Lodge v. Jennings. 
cited and S. P. agreed by Hobart Ch. J. Trin. 15 Jac, in cafe of Duncomb v. Wingfield. 
per Eyre J. Skin. 465. incaſe of Philips v. Bury. 


[3- [45] if the jury find the title of the plaintiff to be under 
one who was leſſee for life, and they ind the efate for life, but do 
not find the tenant for life is alive, but conclude upon the matter and 
refer it to the Court, and the Court adjudges the matter for — 
plaintiff, the judgment ſhall be given for the plaintiff; for the /: 


Hall be — and ſupplied, the . and reference 8 : » 
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See (V. f) 
per totum. 


C. but 
55 is 
mentioned 
of the find- 
ing by 2 
jury. 


Lo (Y. f) 
pl. 6. 


S. P. per 
Curiam 


Paſch. 23 


Car. 2. B. K. 
in caſe of 
Methwin v. 
the Hundred 
of Thiſtle- 


Hob. 262. S. C. 


S. P. 


S. C. cited 
Cro. J. 146. 
at the end of 
the caſe of 
Molineux v. 
Molineux as 
adj 3 
Cr 0. J 


— ro a Tn 4 102:0s tt 
w. IEC EE EET 
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pl. 4. inthe Court being upon another matter. H. 4 Ja. B. R. between FxeTZ 


ſaid cafe of 8 | 
| Meolinenx „ VILLE AND MOLLINEUX, adjudged.] 


Molineux, the ſame point was infifted upon; and per Cur. it ſhall not be intended that the leſſee is 


cead, unleſs it had been found; and that in a ſpecial verdict all neceſſary circumſtances ſhall be in- 
tended, unleſs found to the contrary. S. C. cited G, Equ. R. 257. in caſe of Lodge v. Jennings. 
If a jary find a grant made to F. S. for bis life, but do not find that be is living, yet we muſt intend 
in a ſpecial verdi& that he ſtill continues alive, eſpecially when the plaintiff is to make out a title to 
avoid the grant: but it would be otherwiſe in a plea. Per Holt Ch. J. quod fuit conceſſum; per 
Powel J. we cannot preſume that he is dead, for he being once found alive, we muſt rake him ſo to 
continue, unleſs it were expreſsly found that he is fince dead. 2 Ld, Raym. Rep. 999. Trin. 2 Ann. 


Smartie v. Penhallow. | 
Cro. J. 627. [A. In ejectione firme, if the jury iind a ſpecial verdict, to wit, 
pt-21-Mich. hat A. deviſed the land to his executors quouſque they levied ſuch a ſum 


11 of money, or his heir ſhould pay to them the ſaid ſum, and conclude 


S. P. does upon the matter, if the Court think that judgment ſhall be for the 


not appear* plaintiff, &c. and they do net find that the heir has not paid the mo- 

—— Palm. . . Tx . 

192. S. C. ney, though it appears that the money cannot be levied within this time 

accordingly. out of the land, this (quouſque the heir pays the money) is parcel 
of the limitation of the eſtate, which ovght to be found,; otherwiſe 
the Court, which is to adjudge upon all the matter, thall not in- 


tend it. And there is diver/ity in pleading, where he who will have 


benefit of it may ſhew it, and a verdict, where the Court is to ad- 


judge upon the verdict found. Tr. 19 Ja. B. R. between LaxcLEr 
AND PAINE, per Curiam adjudged.) 


L499] [. If a jury find a ſpecial verdiQ, in which they for that J. S. 


. was ſeiſed in fee of land, and made his will, and * thereby deviſed 

Fol. 699. all his eſtate to B. paying debts and legacies, and refer to the Court 

. the matter in law upon the will, ſcilicet, whether he land paſſed, 

293. S. C. and a fee by it, but do not find that B. has paid the debts and legacies, 

accordingly. yet this is a good verdict, becauſe it is a condition properly, and 

e. ) not a limitation. Tr. 165 1. between JoHNS0N AND KERMAN, ad- 
OT” judged. Intratur, H. 1649. Rot. 153.] 


Mo.691. pl. [G. In an action upon the caſe for taking of certain auood, upon 


955+ MAY- not guilty pleaded, if the jury find that A. bargained and fold 300 
Baez Cords of word to B. out of his wood, to be taken by the afſignment of 


BassET 
S.C.butS.P. A. and that B. before aſſignment grants it over (which was the mat- 


does not ap- ter in law), &c. though ue confederation of the bargain and ſale be 


5 6 24. found, yet it ſhall be intended in a verdict. P. 43 El. B. R. be- 
b. Sir Tuo. tween BASSET AND MAYNARD. ] | BE | 
 Parmer's 

caſe, S. C. but S. P. does not appear. 


Noy, 32 S. C. but 8. P. does not appears 
2 Roll. Rep. [/. In ejectione firme, if the jury find a ſpecial verdict upon a 


Cro E. 819. pl. 14. S. C. and S. P. accordingly, — 


255. 8. C. ill, in which they find that A. hag iſſue 2 jons B. and C. and do 


—_—_ ap- not find which of them vas the eldeft, and which the youngeſt, which 


pear. — is material in the caſe, this verdict is not good; for though B. is 


Palm-1!- firſt named, yet it does not appear by it that he is the eldeſt ſon, 


— Mich. 20 Ja. B. R. between PERYN AND PEARSE adjudged.] 


S. C. but 
Ibid. 303. PIIN AN v. PII Sc, 8. C. and 8. P. and the Court awarded 


S. P. does not appear. 
a venire facias de novo. Bridgm. 14. S. C. but S. P. does not appear. 


Palm. 46. [g. In ejectione fir mæ, if the jury find a ſpecial verdict, that J. S. 
Paſch. 1Car. as ſeiſed of the manor of D. in bis demeſne, as of fee, of whic 


* R. S. e. 
* nor 


Trial, 409 


nor the defendant Twas a copyholder of the place where, Sc. and did andSP. _ 
waſte, by cutting of an oak, and that after J. S. died, and the leſſor aver 


of the plaintiff, being his couſin and heir, entered into the manor, and Doderidge 


Int | wher 8 the ſaid forfeiture, and was thereof greed, in 
into the place where, &c. for the ſaid forfeiture, as thereof caſe the ver- 


feiſed in his demeſne as of fee, and concludes i ſuper totam materiam, dict had 
Sc. this is not a good verdict, becauſe it is not found that J. S. found that 
died ſo ſeiſed of the manor, aud that it deſcended to the leſſor as his the leſſor of 


; . | EE he plain= 
couſin and heir; for it may be that J. S. aliened the land, and tiff is heirs 


that the father of the leſſor, or the leſſor himſelf repurchaſed it, and be faid 


and that he was alſo couſin and heir to J. S. for though it be in a — 


verdict, yet it ſhall not be intended that the fee continued in J. S. are gan 
to his death, and that he died thereof ſeiſed without finding of it. deſcend to 
P. 1 Car. between CorxwaLLis and HAuuozwp per Curiam, the heir, 


44 | but not for- 
which is entered Tr. 22 Ja. B. Rot. 191.) — 
when it ĩs 
in the will of the anceſtor to take advantage of them, or not. Adjornatur. Lat. 226. Cox N WALT - 
Is v. Norwood, or HAMMOND, S. C. but nothing ſaid as to this point, any further than barely 
mentioning its not being found by the verdict. 


Jennings. f 
[9. In an ejefione firme, if in a ſpecial verdict it be found that Noy, 152. 


S. 4vas deprived by the high commiſſion of a benefice, and it is ArtEN v. 
0 . = . . . NAs R, 18 A 
ound in this manner, that ſuch perſons, authorizati virtute literarum 1 


patentium dominz Elizabethæ Reginæ, &c. and it is not found that Brownl. 


8 5 — 147. . 
the letters patents were under the great ſeal, yet it is good; for it 7. 5 


ſhall be intended in a verdict. Tr. 13 Car. B. R. between ALLEN Palm. 521. 
anD Na$HE, which was HUN TLEx's caſe, adjudged per Curiam. HuxT- 


Mich. 8 Car. Rot! 508.] conv 


does not appear. —- Jo. 393. pl. 2. ALLEN ve. NaH, S. C. and takes notice of the deprivation, but 
no mention as to letters patents. | 
[. 410 ] 


[10. In ejeFione firme, if the jury find a ſpecial verdict, being a 
matter in law, upon a leaſe for years reſerving rent upon condition, Cro. C. 288. 


tle 1 111t 3 1.36. Mich. 
c. but no title is found for the plaintiff nor defendant, but it is only — NO 


found that the lefſor of the 4 being a {rangers entered into the s. C. yur 


- Looms 


land, and leaſed it to the plaintiff, by which the plaintiff vas poſſeſſed S. P. does 
prout lex paſtulat, till the defendant entered and ejected him ; this is 7 —_ 
not a good verdict, the title appearing to be in a ſtranger, with- pl. 23. C. 
out an actual ouſter made to him who had the right. Contra, buts. P. does 


Car. B. R. between Brand AND IxMan, adjudged by 3 1 


againſt Hide; but in writ of error in the Exchequer- chamber, the 448. pl. 516. 


Court ſeemed e contra. And afterwards compounded.] — _— 
| | | caſe, S. C, 


but S. P. does not appear. 


(11. In an ejectione firme by the leſſee of a college, if the jury Cro-E. 815, 
find a ſpecial verdict in this manner, ſcilicet, that the college leaſed 25 ha 
it to A. upon condition, and find a ſpecial matter in law whether the the gth re- 
condition be broken, and that the college ſuppaſing the condition ſolution. 
broken by their bailiff, entered and leaſed it to the plaintiff, Ec. this is . 179: 
not a good ſpecial verdict, * without finding of the command, given . pol. 00. 
by the college to the bailiff zo enter, to be by deed ; for otherwiſ 
it is not good, P. 43 El. B. R. between DuMetER AND SYMs b. Hill. 45 


. Eliz. B. . 
adjudged.) 8 — 


eaſe, 8. Co dut 8. P. does not appear. 8. e. cited G, E u. R. 2 8. in caſe of Loben V. IENNINGS F 
Ver. XXI. Gg . g and 


S. C. cited G. Equ. R. 258. in caſe of Lodge v. 


. 
1 


222 
q os 


— ——— — ———— 
— ä — — — 0 my * 
* — 1 » — 2 * 


2 — — — — — \ 
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and ſays, that the very gift of the action is, whether the condition is broke, or not; which condition 


8 giving the plaintiff a right of entry, it can never appear to the Court that there was any breach, unleſs NC 
there be an entry for the condition ; and a corporation cannot make a bailiff without deed ; and there- b. 
fore 3 bailiff without a deed cannot enter for the condition broken. 

| * . * . * * . C 
Roll. Rep. [12. If in eectione firme, the jury find a ſpecial verdict, and find fe 
2 8 ſpecial matter in law, whether F. S. has right to the land, upon 2 
S. P. dees Which the Court adjudges that he has right to the land; but they Fr 


not appear. find further that F. D. entered into the land upon J. S. and was ſeiſed * 


——＋2 C. of it prout lex poſiulat, and made the leaſe to the plaintiff, and the leſſee - 

and S. P. juſt by force thereof was poſſeſſed, and it is not found that J. D. diſſeiſed vhs 
mentioned, . S. and therefore upon this verdict it ſhall not be intended that © 
but Je J. D. ouſted J. S. and diſſeiſed him, and then the entry of J. D. 5 
Roll. Rep. and his leaſe void; and fo the action does not lie againſt a ſtran- P 1 
6. SC. ger who has nothing in the land. Tr. 13 Ja. B. R. between fa 
—— "oj HirchIN AND GLoOvER per Curiam. ) M 
S. P does not appear. Cro. J. 463. pl. 11. S. C. but S. P. does not appear. * 

2 Roll. Rep. [I 3. In ejef19ne firme, if plaintiff declares of 100 acres of land, B 
. e Sc. and 100 acres of wed, and the jury find for plaintiff for all _ 
S. C. but beſides the 109 acres of word, and for them find a ſſecial verdift ; by *. 
left imper- which it is found Zhet the ſaid 100 acres of wed, time awheref me- G 
ſect. mary, Sc. were parcel of the Barton of Prid. and then an indenture — 
is found in hec verba, by which it appears upon the words, that all the 5 
Barton of Prid. ( except all coppice-word growing, or which after ſhall P ; 
grow upon the ſaid Barton ) is conveyed to the leſſor of the Manuf ; oy 
and concludes, ſi ſuper lotam materiam, &c, this is not a good ſpe- ul 
cial verdict to draw the matter in law intended upon the ex- 7 
ception of the coppice-wood in the deed in queſtion, becauſe it is Ry 
not found that there was any coppice-woed upon the Barton; for not- a; 
withſtanding the exception in the deed, it may be that there are G 
not any coppice-wocds there, but the woods in queſtion were _ 
C411 J great woods, and not coppice-woods; but inaſmuch as it is found he 
that the loo acres of wood in the declaration are parcel of the 

Barton, and that all the Barton [is] found conveyed, except cop- = 
pice wood growing, and no coppice found growing there, there is 8 
: ſufficient title found for the plaintiff to have judgment for the eſp 
100 acres'of wood. Hill, 22 Ja. B. R. between SLEE AND HERLE = 

adjudged per Curiam.] | | . 

1 8. C. cites [ 14. In a ſpecial verdiQ if the jury find a recognizance in naturt : 
af by 2 of a ſtatute ſtaple in this manner, ſcilicet, that conuſor comes before = 
| — 1 15 FK. O. recorder of London, and T. O. mayor of the flaple, & receg- wt 
caſe of novit fe debere to B. 200 l. and docs nt ſay ſecundam formam flatuti, * 
Foſter and c. nec per ſcriptum abligatorum, &c. where the ſtatute of 23 H. 8. ſpe 


ack ſon. 


18 Ii. Provides that it ſhalt be by bill obligatory, ſealed with 3 ſeals; and ry 
262. in caſe here it appears not by the verdict that there was any bond or ſeal, 


of Dun- nor that it was according to the ſtatute, vet this is a good verdict, dey 
comb Vs * ” - , by 
Winefeld, inaſmuch as they have found a recognizance before the mayor and i 7 
——— recorder, &c. it ſhall be intended according to the ſtatute; for | Ft 
N otherwiſe they cannot take any recognizance; and by all the ſe- 5 


Corbet v. quel of the verdict, it appears that it was ſuch recognizance; and 
verdicts of laymen ſhall be taken according to their intent, 2 - | 


ature 
efore 
ecrg- 
18, 
1.8. 

and 


Trial, 


need not fo preciſe a form as in pleadings. Co. 4. FuLwoon, 65. 
b. Reſolved. Hobart's Reports, 76.] 

C15. In a ſpecial verdict, if the jury find that J. S. was ſciſed in 
fee of any land, and prfſeſſed of certain leaſes for years of other tand, 
end made his «will in «writing, and thereby deviſed his leafes ta F. D. 
and after deviſed to his executors all the reſidue of his eflates, mort- 
gages, goods, Fc. his delle paid, and funeral expences diſcharged ; 
this was not a perfect ſpecial verdict, the matter in law referred 
to the Court being, whether the executor has an eſtate in fee by 
this deviſe, or not, inaſmuch as it is mt found that the debts 
were paid and the funeral expences diſcharged, which is a condition 
precedent ; ſo that the executor cannot have it before the * debts 
paid and funerals diſcharged ; and therefore a venire facias de 
novo is to be granted. Hill. 10 Car. B. R. between W1LKiNSON AND 
MEREaM per Curiam ; and I believe that a venire facias de novo 
was granted accordingly. Intratur, Tr. 10 Car. Rot. 1043.] 

[16. If baron and feme are ſoiſed for life, the remainder in tail to 
B. the ſon, the remainder in fee to B. and baron makes feoffment 
with general warranty 10 C. and dies, and after the feme and B. enter, 
and make feoffment in fee to D. and then C. enters, and in an ejec- 
tione firmæ all this is found by ſpecial verdict, but it is nt found 
that B. was fon and heir to the baron, by which the warranty 


might deſcend upon him to bind his remainders, but is only found 


that the baron had ifſue the ſaid. B. his only ſon by the faid feme 
upon this verdict it ſhall not be intended that he was fon and 
heir of the baron, and [that] by this the remainders of B. fhall 
be barred by the warranty and deſcent of it upon him; for he 
might have vther ſon by another feme, or the warranty might be 
diſcharged or releaſed in his life. Hill. 10 Car. B. R. between 
GIMLETT AND SAUNDRY per Curiam. And after the ſpecial 


verdict was amended by the notes, to wit, that B. was fon and 


heir to the baron. ] 
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Cro. C. 447. 
pl. 18. S. C. 
and 449. pl. 
22. S. C. but 
S. P. does 

not appear. 
— Jo. 380. 


pl. 11. S. C. 


but S. P. 
does not ap- 
pear. 


* Fol. 701. 


— — 


Cro. C. 391. 
pl. 2. GY - 
LETT Vo 
SANDS, , 
S. C. ſays 
that ſones 
and Berke- 
ley held, 
that the 
warranty 
was no bar; 
becauſe it 
was not 
found that 
be was heir; 
and it ſhall 
be the rather 
intended 
that he is 
not their, 
becauſe it 

is collateral 


warranty, which is not to be favoured ; and it may be that he had elder ſons by another venter, or there 
might be an attoinder z but Crooke J. held contra, and the rather becauſe it was found that the inden- 
ture calls him filium & hæredem ſuum apparentem ; and that a plurality of ſons ſhall not be intended; 
eſpecially as this caſe is, becauſe if he be not heir, there is no colour to have a ſpecial verdict. — 
S. C. cited G. Equ. R. 259. in caſe of LoyGe v. JENNINGS; and fays that the being heir is the very 


git of the fact, and is abſolutely neceſſary to bring the doubt before the Court. 


17. A leaſe was made to R. 8. and T. habendum for their 3 
lives, and the life of the ſurvivor, proviſo that S. hall have 11s benefit 
during the life of R. nor ſhall T. during the life 8. A leaſe war 
made by T. and his leſſee brought ejeftment, and the jury found 2 
ſpecial verdid, but did not find that T. who made this leaſe, was 
living. Adjudged that it was not material; for it is found fo by 
implication, becauſe they /ay that if this wwas a joint leaſe, then the 
defendant is not guilty : but if it is a leaſe in remainder, then he tis ; 
by which it appears, that they did not doubt but F. the leffor 


Was living, nor of any other circumſtance, but only whether the 


leaſe to R. 8. and T. was joint, or by way of remainder; fo as 
the Court now is-not to meddle with any thing elſe. Moor, 267: 
pl. 418. Mich. 30 & 31 Eliz. Leverſage v. Cuble. 

pl. 1. S. C. but S. P. does not appear. 
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Cro. E. $9. 
pl. 13. S. C. 
dy name of 
SCOVEL Ys 
CABEL, 
ſays the leaſe 
was made 
by T. after 
R.'s death 
but this 
point of the 
finding by 
the jury 
does not ap- 
PEAT. —— 
Ibid. 107. 


Le. 317. pl. 446. S. C. and fays that the exception 


taken to the verdict, was becauſe the life of T. was not found; but the Court held it good: 
. | Gg 2 f 


18. In 
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2 Le. 97. 18. In geFment the jury found, that the dean and chapter of E. 
85 5% made a leaſe for years, rendering rent at their chapter-hauſe, and for 
cd ugly. non-payment to be void. The rent not being paid, they made another 
leaſe to the plaintiff for 21 years, and a letter of attorney to J. S. to 
enter and deliver the leaſe on the land, which he did ; but the jury 
did not find that he entered and claimed it to their uſe, and then de- 
livered the leaſe as the letter of attorney directed; and therefore it 
was inſiſted, that he had not purſued his authority. Sed non 
allocatur; for in a ſpecial verdict the circumſtances of every 
thing need not be ſo ſtrictly found as they are to be pleaded; 
and 1t being found, that by virtue of the warrant he delivered 
the deed on the land, it ſhall! be intended he purſued it duly. 
Cro. E. 167. pl. 3. Hill. 32 Eliz. B. R. Willis v. Jermin. 
19. In detinue of ſeveral parcels of plate, (viz.) a baſon, exver, 
ver bowl, and ſeveral other parcels, to be re-delivered an the 17 day 
of May following. The jury fourd that the plaintiff was poſſeſſed 
16 Febr. 36 Eliz. and by indenture between him and the defendant, 
ſeld to the defendant. ſeveral parcels of plate prout in the indenture, 
which they found verbatim, in which the baſon and ewer, and all the 
parcels expreſſed in the declaration, were mentioned, and that the ſale 
<vas to be void on payment of ſuch a ſum on 17th May. "They found 
the payment, but did not find that the parcels in the declaration were 
the ſame with thoſe mentioned in the indenture, but only that he 
fold divers parcels ; and this was aſſigned for error; for though 
they be all one in name, yet they may be ſeveral, and intendment 
will not help; and of that opinion was all the Court, and there- 
fore judgment was reverſed. Cro. Eliz. 866. pl. 49. Mich. 
43 & 44 Eliz. in Cam. Scacc. Bateman v. Elmer. 


(B. g) Verdict Special. Where a Special Conclu- 
fron of a Special Verdict ſhall 2:d the Imperfefions 
2 of the Verdict. 


So note 2 (1. IN an ejeine firme, if the plaintiff declares upon a leaſe 
— | made by A. and the jury find a ſpecial verdict, and matter in 
ſpecial con- Jaw upon a power of revocation of uſes by an indenture, and /i- 
cluſion and mitations of new uſes, and then a leaſe for years made to the plaintiff 
by lefſor in the declaration, and ancther in which there is an apparent 
and a gene- variance but they conclude the verdict, and refer to the Court 
ral conclu- 4phether the grant of the new eſtate found in the verdif be a reuo- 
ference to Cation of the firſt indenture or not. This ſpecial concluſion ſhall 
the Court. aid the verdict, ſo that the Court cannot take notice of the vari- 
Trials per ance in the leaſe between the declaration and verdict, becauſe 

+Cro. C. the doubt touching the revocation is only referred to the Court; 
472. pl.6. and though they refer to the Court, whether it be a revocation of 
— the firſt indenture, and not of the firſt uſes, and limitation of 
thas the ver- new uſes, as it ought to be, yet in a verdict it is ſufficient ; for 
dict finding their intention appears. Tr. 13 Car. B. R. between +SNars 
thatir was AND TURTON, adjudged per Curiam, upon a ſpecial verdict. 
to make a Intratur, Ts. 14 Car. Rot. I 137.] 


fee to paſs, it was reſolved to be a revocation within the 21. 392. pl. 1. 8. C. but ſays 
2 —— proviſo Je. 392» pl 4 1 


FCC 


— 
5 


e 


in execution by force of a writ of alias capias ad ſatisfaciendum, in 


\ 4h <1 —_— "* =S TR '% » Www 33 WW 


| BanCti Clementis Dacorum. Per Scot J. we will take the inqueſt 
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| fa. If an iſſue be whether J. S. was taken in execution by the Fob 52. pl. 
0. 5, C.— 


ſheriff, by force of a ꝛbrit of captas ad Jatrsfactendum, and the jury 858 (U. 475 
nd that he was net taken in execution by force of a writ of pl. 3. S. C.— 


capias ad ſatisfaciendum; but they further find that he awas talen (V. 9 pl. 
2, J- C. 


et ; R E. l, 
records predifto minime ſpecificatt, and conclude f ſuper totam mate- - 2 E. 


riam, the Court ſhall intend that the ſheriff took him by force of 
the writ of capias within mentioned, then they find for the defend- 
ant; if otherwiſe, for the plaintiff, In chis caſe this ſpecial 
concluſion has aided the repugnaucy of the finding before, fo that 
all the ſpecial matter is put in the judgment of the Court. Ho- 
bart's Reports, 72. between Fos rER AvD Jacksox, adjudged.) 
[3- In deòt againſt executors, and the iſſue upon afſets enter main,, öũöf 
and * the jury find a ſpecial verdict, that is to ſay, that teſtator * Fol. 702. 


made a leaſe of land and implements for years, rendering rent to rg 
C. Cite 


him and his heirs and offigns, and that the executor had received the 5 
; y Hobart 
rent continually after the death of the teftator, and fo 75 ; and Ch. J. Hob. 


This is not aſſets in law, and the Court ſhall judge upon all pk 


the matter found, and then the {ſo aſiets) ſhall be a void finding. and fays, 
that where- 


D. 20 El. 361. 15.] : ſoever a jury 


begin: with a ſpecial matter, and after makes a general concluſion upon it, contrary to that which the la 
and the court do judge upon the ſpecial matter found by them; r, on the other fide, <vben they begin 
With a direct verdicł, and yet after deduce a ſpecial matter, which is contrary to their direct werditt, or 
in law proves the truth contrary to their general werdict premiſed, and cloſed them up, with ſubmitting 
the whole t » the judgment of the Court, as in this caſe it is, in both theſe caſes the fpecial matter 
makes the werdi&, and e ,- ies the general, 

If the jurors take upon themſelves the conufance of the law, and find the ſpecial matter, and miſ- 
take the law, the judges of the law ſhall give judgment upon the ſpecial matter, according to the law, 
without having any regard to the conclutiun of the jurors, who ought not to take upon them to judge 
of the law. 11 Rep. 10. b. in caſe of Priddle v. Napper. 


alſo petunt adviſamentum curiæ, if it ſhall be adjudged aflets or not. 53-incaſeof 


[4. If the jury find a ſpecial verdi?, and refer the law upon the See (A. g) 
ſaid ſpecial matter to the Court, though they do net find any title Pl. 2. 


for the defendant, which is a collateral thing to the point which they 


refer to the Court, yet the verdict is good enough; for all other 
things ſhall be intended, beſides that which is referred to the 


Court. Co. 5. GoopaLE, 97. Adjudged.] 


(B. g. 2) What ſhall be ſaid an Inqueſt of Office only. [ 414] 


10 1 betaween 2 abbots, and found for the plaintiff, and 
further they were charged of the right for the colluſion ; and 
in this it is only inqueſt of office, and if they find matter to the 
writ it is not good; for in this it is only inqueſt between the par- 
ties. Br. Enqueſt, pl. 27. cites 16 Aff. 1. 
2. Averment of aſſets by deſcent is iſſue joined. Br. Enqueſt, 
pl. 83. cites 16 E. 3. | | 
3. Inqueſt is ſworn upon iſſue of niſſance, and exception was 
taken, becauſe the werdi# was taken out of the place and out of 
the time, viz, the iſſue was in B. R. and the verdict ad ecclefiam 
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$. P. per 
Nutvet and 
Kir ton. 


Br. Enqueſt, pl. $3. cites S. C. 


But 16 AF. 
1. it is ſaid 
that aff/e 


Trial, 


by candle-light, if they cannot agree; and if we are to remove, 


we will take you with us in carts; and fo may the juſtices of 
aſſiſe. And fee that inquiry of niſance taken by commiſſion is only 
inqueſt of office, and proceſs thall be made by the Court againſt 


the parties to come and anſwer. Note. Br. Enguuit, pl. 29. 
cites 19 Aſſ. 6. | | | | 

4. Mice is found for the king, and after upon falſe ſurmiſe other 
ee is found for one party, this ſhall not diſcharge the office found 
for the king; but if he enters, it is intruſion; for it is only inqueſt 
of otfice, which ſhall not diſcharge the title of the king; and alſo 
mnque/t of office found for a ſubject ſhall nat bind any party; quod 
nota ;z for 1s only evidence: but inqueſt of office found for the 
king thall bind, till it be traverſed. Note a diverſity. Br, En- 
quent, DL. 22. cites. 21 E. 3. , | 

5. Kediſſeiſin is only inqueit of office, by the beſt opinion, 
Br. Enqueſt, pl. 32. cites 40 Aſſ. 23. 


6. In afſi/e the tenant pleaded bar, which does nat confeſs oufler, 
which is found again him, and the ſeiſin and diſſciſin alſo. There 
hes attaint of the verdict of the ſeiſin and diſſeiſin, if it be falſe 


and fo ſce that it is not inqueſt of office in this, but ir an ue. 


implied in the law between the parties, as it ſcems. Br. Enqueſt, 
pl. 84. cites 11 H. 4. 26, 27. 

7. In dower the tenant came at the ſummons, and ſaid that he has 
been at all times ready to render dower and yet is; and the demandant 
ſaid that he wwas not ready, and that her baron died ſeifed ; and the 
firſt averment of the demandant cannot be taken, becauſe the 
tenant came at the fummons, and urit te inquire of the damages 
was awarded, and found that the baron died ſeiſed, and damages, 
&c. Per Tilleſley, this 7s only inquęſt of office, where it ought to 
have been by iſſue tried, and thereſore the demandant ſhall not have 
judgment upon it. Contra per Thirn. Quære. Br. Enqueſt, 
pl. 17. cites 11 H. 4. 40, 41. | | 

8. Where ingueft is awarded. by default upon iſſue joined, this is 
not inqueſt of office. Br. Enqueſt, pl. 82. cites 21 H. 6. 56. 

9. Ae awarded by default is not inqueſt of office. Br. En- 

queſt, pl. 82. cites 21 Hf. 6. 56. 


talen by default is only inqueſt of office; quod contratium eft, as appears elſewhere ; for attaint lies 


01 it. Ibid, 


[415] 


10. Writ to inguire of waſte by default is not inqueſt of office, 
Br. Enqueſt, pl. 82. cites 21 H. 6. 56. 

11. Pracipe quad reddat by d religious man, which paſſed ſor him 
upon iſſue tried, and the jurors inguired of the colluſion as they ought, 
&c. This inquiry is only enquelt of office, Br, Enqueſt, pl. 2. 
cites 33 H. 6. 25. 

12. Inqueſt taken in proprietate probanda, is only inqueſt of of- 
fice, by 2 juſtices. Br. Enqueſt, pl. 83. cites 1 E. 4. 9. & Fitzh. 


Proprietate probanda, 3. & Fitzh. Replevin, 35 & 36. accordingly, 


13. Inquelt upon extent of the value upon recovery in palue by voucher 
is only inqueſt of office, Br, Enquelt, pl, 83. cites 1 E. 4. 9. 


14. 19 


tm 8 0 A. 
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| 14. In appeal, the defendant is acquitted, and the plaintiff is not * S.P. Br. 


Enqueſt, pl. 


Hcient to render damages, and 2 were * abettors, this is only in- 24.59 


queſt of office againft the abettors, and they may plead that they 8. Comm 
did not abet. Br. Enqueſt, pl. 43. cites 8 E. 4. 3. So in offife 


by an abbot, 


the title is found for him, and after they inguire of the abetters of it, it is only inqueſt of office. Ibid. 
— Qugre of inquiry of the mejne cccrpiers it ae. Void. it is only inqueſt of office, as it ſeems 3 
for they are ſtrangers to the originai writ, Er. Enquett, pl. 84. Cites 11 H. 4. 26. 


15. Debt upon obligation , they are at iſſue, and after the defend- 


ant confeſſed the deed, by which the inque/t avas charged of the damages, 
now the iſſue is waived, and the inguelt is office of the damages; 
for the judgment fall be naw upon the confeſſton, aud not upon 
the verdi, and the plaintiff cannot be nonſuited. Br. Enqueſt, 
pi. 67. cites 16 E. 4. 1. 


16. Jury upon a felon arraigned, which inquired whether he fled for 


the felony or not, is only inqueit of office in this; for this is not 
part of the iſſue, Br. Enqueli, pl. 82. cites 4 H. 7. 18. 


(B. g. 3) De Bene eſſc. In what Caſes a Verdict may 
be taken De Bene eſſe. 


1. JF protection be ca at the niſi privs, and the juſtices doubt if As in debe 


4 . : nft b 
the protection thall be allowed at the day in bank, they 2 3 


may take the jury de bene eſſe. Br. Protection, pl. 94. cites che ni privs 
35 H. 6. 58. e 
madedefauit, 
and protection was caſt for her; and the juſtices took the enqueſt de bene eſſe, viz. if it be allowable 
at the day in bank, then to be void; and if diſallowable then to be good; and at the day in bank the 
protection was allowed, and the parol put without day. Br. Protection, pl. 30. cites 48 E. 3. 3.— 


Br. Enqueſt, pl. 8. cites 48 E. 3. 7. Br, Niſi Prius, pl. 7. cites S. C. 


2. If the juſlices at the afſiſes doubt of any thing relating to the 
verdict, they may take the ſame de bene efle. Brown's Anal. 13. 


(C. g) Verdict. For whom it ſhall be ſaid to be [416] 
found. [Variance between Verdict and Count, &c. 
Li. I an [action of] debt, if plaintiff cornts that he fold an horſe for Pr. General 


| : d Iſſue, pl. 
40s. and defendant pleads that he oxves him nothing modo & c Poe 


forma, and the jury find that he feld 2 horſes for 405. this is found by all the 


againſt the plaintiff; for it is not the ſame contract which was 338 
made between them. 21 E. 4. 22. per Curiam. mote i 
forma is parcel of their iſſue. This is founded on an intire contra#?, which cannot be divided. 
See Sid. 6. 8. Co cited. 


Br. General 


I. Se where one horſe is fold for 405. and he counts that he fold Iſſve, pl. 44. 


tuo horſes for 40s. or that he ſeld an ox, and he counts of an horſe, Cites S. C. 


and it is found, this is found againſt the plaintiff, becauſe it is not by all the 
zuſtices of 


#he ſame contract. 21 E. 4.22] C. B. 
G g 4 C3. In 
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416 Crial. 

Infra, pl. 32- 3. In an action of debt for 20/7. upon pleading that he owed him 

** nothing, if it be found that he owed to the plaintiſf 40/7. the plaintiff 
ſhall not have judgment, becauſe it cannot be the ſame contract, 

which is entire. 3 H. 6. 4. b.] | 

Infra, pl.33. [. But in debt againſt executor of 201. if upon riens enter mains 

Upon iflue pleaded, it be found that be has 100. affets, yet the plaintiff ſhall 

of aſſets by have judgment. 3 H. 6. 4. b.] 


deſcent, or 


aſſets enter mains, if the jury find more than aſſets, or that the executor has fold land of his teſta 


tor by his will, and has the money, or has recovered in treſpaſs de boni; aſportatis in the life of the 
teſtator, and has the money, thoſe are good verdicts. Br. Verdict, pl. 1. cites 3 H. 6. 3. 


In affumpfit ['s. In debt, if the plaintiff counts vpn the ſale of certain word for 
—＋ 20. and the defendant pleads non devet per patriam the ſum nor any 
counts pro penny [Hit], and the ury find that the bargain was for 20 marks, 
diverfisdena- the plaintiif ſhall not have judgment for the variance of the contract. 
_—_—_  : FL 2:9. 1] 

p mis, lent at * 5 * 9 * a 
feveral times, jury found that he was indebted but to, vet he ſhall have judgment, and be barred for 
reſidue; for it is for diverſe thi:gs ; otherwiſe had it been of one intire contraft. D. 219. b. 11. Marg, 


= 


Cites 3 Car. in Scacc. Walton v. Boats. | 


Bendl. 177. C6. In debt, if the count be upn a demiſe made by the plaintiff to | 


= = 3 the defendant for years of diverſe parcels of land, ſhexwing the certainty, 
v. Sta I, rendering rent by the year, [and that] for the arrearages actio 
3 _ accrevit, and the defendant pleads, quod non dimiſit modo & forma, 
for tha der, and the jury fnd quod dimiſit all the ſaid lands except one parcel by 


dict finds a. name, the which he did not demiſe, the plaintiff ſhall not have judg - 


contract if- ment. D. 9 El. 260. 22.] 


contrary to that ſuppoſed in the count, and ſo abates the writ. —Ard. 13. pl. 29. S. C. accordingly, and 
ſays that if the jury had faid nothing as to this parcel, yet the verdict had been void ; for a verdict is not 
well given in any caſe, when it ſerves neither the plaintiff nor the defendant, fo as the Court cannot 
know for whom to give judgment. Mo. 80. pl. 21:. S. C. accordingly. 


Roll. Rep. [7. In an action of debt for 241. 85s. which he had received to his 
£57: f.“ uſe upon a ſale, if the defendant pleads nihil debet, and the jury find 
_ eordingly, #hat he owes the 2.41. but not the 8s. the verdict is found for the plain- 
par Coke tiff, and he ſhall have judgment; for peradventure he has paid 
SJ _ *the 8s. M. 13 Ja. B. R. between Bauch AND PHiLiPs, per 
[417] Curiam, ] | | 

(8. In an action upon the ca/e again/? A. if he declares that by the 

1 Fol. 703. cuſtom, Tc. between merchants, Wc. if 2 are found in arrearages up- 
Sty. 243, n account, and they aſſume ie pay it at certain days, that any of 
S.C. az. Þ+them may be N us the whole only, and then ſhews an account 
cordirgly. that the ſaid A. and B. were found in arrearages ſo much, Ec. and 
promiſed to pay it at ſuch days, but did not pay it, and now he brings 

this action againſt A. Though upon nn aſſiumpſit pleaded, it be 

found that the days of payment are miſtaken, yet the days being paſt 

the action lies; becauſ# the law makes the promiſe upon the ac- 

count, and the days no part of the conſideration. Hill. 1650, 

B. R. between CHILD A&D GvuyorT, adjudged,] 

Roll. Rep. g. In an action of covenant, if the plaintiff counts that upon a 
$57" F.. Bargain for certain lands between the plaintiff and defendant, the de- 


S. C. accotd- 
20 fendant covenanted, that if there were nt ſo many acres upon the mea- 


| | fare, 


- 


* 


r Chi, a ih. 


Trial. , _—_ 


fure, as the defendant had ſuid io the plaintiff upon the ſale, that the Toid. 31g. 
land ſold was, that he would repay for every acre, which ſhould be 2 
wanting of the number, 11/. and alleges that upon the meaſure fo ma- 23 = — | 
ny acres in certain were wanting, as amounted, according to 11 J. the finding. 
acre, to Jool. And the ſue is whether they were wanting, Qc. and 3 197. 
the jury find for the plaiutiſt, and give 400. damages. This iſſue np = 


is well found for the plaintiff; for though it be found by it that Jac. C. B. 
all the acres were wanting, yet they are chancellors, and may 8. C but 
+ noc S. P. 2d 


give ſo much damages as the caſe requires in equity, inaſmuch as to the find- 
the whole is to be given in damages. M. 13 Ja. B. R. between ing. 


Stix Baris r HIx Ax p GoaTtEs, adjudged in writ of error.] = 248. 


404» 
Mich. 10 Jac. C. B. S. C. but not S. P. Cro. J. 390. pl. 4. Hill. 13 Jac. B. R. S. C. & S. P. 
and judgment was affir med. Jenk. 337. pl. 83. S. C. but not S. P. as to the finding. 


[10. In a treſpaſs of his claſe called Sheep'"s-cloſe in H. broken, upon Co. E. 170. 


not guilty pleaded, if the jury find that this cloſe contains diverſe acres, — 7. A. C. 
tne 


and that the plaintiff was ſciſed but of one acre of it, and that defendant plaintiff 
had done a treſpaſs, and that defendant had a greater part of the cloſe, afiign -— 
and another had a yet greater part of it, yet the plaintiff ſhall recover treſpaſ in 


for the treſpaſs in his acre. Hill. 32 El. B. R. between Doppd Ax p —_— 


CoLE adjudged.) 


= he pleaſe, 
and ſo the verdict is found for the plaintiff, and it was adjudged for him. 


C11. In a detinue for an obligation of 1901 upon a bailment by J. S. S. P. And 
if the defendant pleads that he did not receive any obligation of ſuch pr _ 
ſum, and it is found that he received an obligation of a greater ſum, he received 


this ſhall be found for the defendant; for it cannot be the ſame an obliga- 


obligation which the plaintiff demanded. 21 E. 3. 3o. will prove my 
this. ] Trials per 
Pais, 293s 


[12. In an action upon the caſe upon afſumpſit to do 2 things, if the Br. verdict, 


defendant ſays that he aſſumed to d 2 other things, without that that Pl. 90. lays, 


he aſſumed to do the 2 things before alledged ; upon which they are at 2 


iſſue, and the jury ind that he aſſumed to do the one but not the other, for the one, 


this is found againſt the plaintiff; for it is not the fame promiſe. aud was 
barred and 


Contra, 32 H. 8. Brook, Verdict, 90.) e 
the other. And adds, tamen vide that this iſſue, though it comes in a traverſe, amounts only to the 
general iſſue. But that it is otherwiſe where the iſſue is, wherber J. and N. infos ed B. or not, 
and it is found that F. only infeoffed bir, this is found againſt him who pleaded the feoffment. 


[13. In an gjefiome firmæ, upon a leaſe of 20 acres of land, upon D 
non dimiſit, if the jury find that he demiſed 10 acres only, the plaintiff pl. 4.—8. C. 
ſhall have judgment for thoſe 10 acres. P. 43 El. B. R. between ALE wang 
Browne AND MEREDITH, per Curiam.) | (285.) 

[14. In replevin, if the iſſue be whether A. and all thoſe whoſe Hob. acg. pl. 
eflate, Cc. have uſed to have common for all their beaſts levant and " 2 — 
couchant upon a meſſuage, and 200 acres of land, 50 of meadow, and Trials 
50 of paſture in 4 wills, and the jury ind that he had common as ap- per Pais, 
purtenant to the meſſuage 20 acres of meadow, and 20 acres of paſs . (285.) 
ture in 2 of the wills, and not in the reſidue, this iſſue is found againſt 
him who pleaded the preſcription ; for it is not the ſame preſerip- 
tion, Hobart's Reports, 283, between MiCHAEL AND MorRTIMER 


adjudged. | [15. In 


I — 


418 Trial. 


Roll. Rep. Ds. In an action of treſpaſs for threſbiug of his mow of barley, 
C, taking of 20 buſbels of barley inde proventientes, if the defendant 


el 704+ & pleads nt guilty, and the jury find him not guilty of the threſhing, 

1 hg but guilty of the taking of 20 bujhels barley, the plaintiff mall have 

. ad- judgment for the 20 buſhels of barley, and he may well be guilty 

padged for of the carrying away, and not of the threſſüüng; and the words 

uy { inde provenientes) do not fo preciſely limit it, that he ought to be 
guilty of the threſhing; for peradventure another threſhed it, and 
he carried it away, M. 14 Ja. B. R. between Ive axD SHERFIELD 
adjudged.] | 

S. P. 46. $9 in irapaſe quare arboret fuccicdit & aſportavit, if he be 

me 2 Hund not guilt 7 of Ze cutthig, and gu 7 the carry ing away, this is 

ett he can- found for the plaintiff, M. 14 Ja. B. R. per Curiam. M. 5 Ja. B. 

* 3 between BROWNE AND WHITE, per Curiam,] 

oY n away, unleſs he be found gnilty of the cutting, and that the writ ought to be quare mae- 

remum cepit, yet this was denied by the ccuntel of the other ide, and the Court ſeemed to deny it. 

- Roll. Rep. 422. in caſe ot ive v. Shertielu. | 

| £17. If a commoner brings action upon the cafe again/? another, 
for putting in his beafts into the common, and conſuming the graſs from 
fuch a time 10 ſuch a time, and the jury find the defendant not guilty 
of the putting in of the bea/ls, but guiity of the paſluring and comſuming 
the grafs, this is found for the plaintiff; for the ſubſtance is found 
for him, though not the circumſtance. Co. 9. Ros. Mariz's car, 
| 112. adjudged. ] : | 

Crs. J. 85. [IS. If tenant in tail acknowledges a ſlatute, and dier, and after 

— execution is ſued againſt the iſſue, who ſues an audita querela, reciting 
that his father was tenant in tail of all the land put in execution. De- 
fendani fays, that the father had an ęſtate in fee in all the land, &c. 


wit haut that { that he was tenant in tail | of all at the making of the Aa- | 
tute, Plaintiff maintains that of all in tail, and fo to iſſue; and 


the jury jind part in tail and part in fee, this iſſue is fund wholly 
4 The en- for the defendant, and fo judgment is to be given for him; for 
8 "oY the plea in the afirmative was upon the whole, and he has taken 


which ſeems iſſue upon the + traverſe. Mich. 3 Ja. B. R. between AsHRURN- 
miſprinted. HAM AND SAINT JOHN adjudged.] | 
Where alaaſe [19, In an cjefione firmæ, if the plaintiff declares of a leaſe for 


7 anda years, made the 1 May, to commence at the feaſt of St. Michael next 


ene day, and after, ( which is now paſt, if the jury find that the leaſe was made 
it is found 'y x1 June, or at any other "7 before the ſaid feaſt of St. Michael, it is 


N found for the plaintiff; for the day of making is not material, ſo 


&c. this is a that it was made to commence at a day to come. Tr. 9 Ja. B. by 


ans ow Foſter ſaid to be the common practice, ] 
the day is not material, un'eſs in ſpecial caſes where the iſſue is taken upon the day; quod nota; per 
omnes ©] Br. Jours, pl. 39. cites 21 H. 7. 37. | | 
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Hob. 7. fl. (20. But if in an ejectione firmz the plaintiff declares of a leaſe 


$7. Pope v. fer years in poſſeſſion ſuch a day, and the jury find the leaſe to be made 


Skinner. att, T 
See infra, af anther day, this ſhall be found againſt the plaintiff, becauſe it 
„d not the ſame leaſe, Hobart's Reports, 100. ] 

See (P. f.) pl. 6. 8. C. — Plaintiff counted of a leaſe at one day, and the jury found a leaſe at 
another day; and it was agreed by all the juſtices, that the verdict was good for the day is not mate- 
tial, Br. Grants, pl. 59. citcs 21 f. 7. 36. | [21+ If 
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Far. If a man in an gjeFione firme declares of a leaſe made 5 May Sty. 113, 


10 Ja. habendum from the annunciation before for 3 years, and the jury e en 
find the leaſe ts be made 15th [Hay 10 Ja. habenduin from the an- ge. Yo Telly 
nunciation before for 3 years, this is found againſt the plaintiff; Jenk. 292. 


becauſe this was a leaſe 17 F011 194 at another day ([cilicet, the 1 5th pl. 36. cites 
* . * 2 2 Hob. 13. S. C. 
of May) than the plaintiff has counted, though it has the fame and ans it 


commencement. Hobart's Reports, 27. between Mookg AND thus, [and 
1 2 75 Addi a2 > 1 r 9 
MusGrave adjudged upon a ſpecial verdict. ] Ng 


with Hob. 18, 19. pl. 33. S. C.] viz. the plaintiff in ejectment counted of a leaſe made the 5 May 
10 Jace from Lady day luſt paſt, jor 20 years extunc next chſuing; a jury finds the jaid date and demile 
rom the ſaid feaſt f.r 20 years next enſuing th: date, This caſe was in ejectment, and the ejectment 
ves laid on the ſame day, 5 May 10 Jac. ſo it appears that it refers to the making of the leaſe, and the 
making and date of it are at one day, The plaintiff had judgment, and affirmed in error. 
cited dty. 119. rin. 24 Car. in cate of Corniſh v. Cowſye.— Declaration of a leaſe of the 14 Jan. 
and the evidence was of a leaſe of the 13 January, and good, 4 Le. 14. pl. 52. Mich, 32 Eliz. C. B. 
Frice v. Foiter. | | i 


[22. In giectione firm of a mefuage, if it be found that a ſmall An huſband 
part of the houſe is built by incraachment upon the land of the plaintiff, 2 oF bis 
and not the reſidue, yet the plaintiff ſhall recover for this parcel wife, 3 
by name of an houſe P. 16 Ja. B. R.] 22 in 

J don 
right lands contiguous to bis wife's land, builds an houſe, which extends 20 feet northward and 12 feet 
eaſtevard upon bis wife's land, the reſt of the houſe ſtanding upon his own ground. The wife dies, 
without any iſſue had by her huſband. The heir of the wife brings à cui in vita againſt the buſ- 
dand, and demands the ſaid land by the name of an houte ; and had judgment pro tanto, as aforeſaid z 
affirmed in error. It is not an houſe, if it be not covered; an houſe is called in Latin tectum, or 
domus. Jenk. 268. pl. 83 And. 265. pi. 272. Paſch. 33 Eliz. Hayes v. Allen, S. C. —8. C. 
ciied Lat. 62, 63. in the caſe of HEN, STROUD, but not very Clearly. 


[23. In an aſſiſe of nuſance brought, becauſe levauit domum ad Godb. 139. 
nocumentum of his mill, by which the wind is flopped to come at his N 
mill, fo that he cannot grind, &c. And the jury ud that the defend- 2 
ant has erected a houſe de novo, and that only 2 yards of the * top of Fol. 705. 
the houſe is to the nuſance ; this is found for the plaintiff; for here 
the declaration is not falſified, but only abridged ; and the judg- u n 


evidence, 


ment ſhall be that the 2 yards ſhall be dejected. M. II Ja. B. chat the faid 


between GOODMAN AND GoRE and others adjudged, ] houſes were 
ſituate about 


do feet from the ſaid mill, and that in height it did extend above the top of the mill, and in length it 
was 12 yards from the mill; and notwithſtanding this nearneſs, the Court directed the jury to find for 
the defendant, See (U. .) pl. 15. Juxon v. Andrews. 


[24. In affiſe, if wouchee pleads that at another time the plaintiff 
brought affiſe againſt his father, vhs then pleaded that he entered by 
his deed ;- and this was fo found by the afſiſe, by which he took nothing 
by his «orit ; the plaintiff pleads nul tiel record, and the record was, 
that the affiſe was brought againſt the father of the vouchee and his 
feme ;- and yet no failer of the record, becauſe this record was in 


effect to the ſame ſubſtance as that which was vouched. 16 Aſſ. 


pl. 19.] | 
[25. In action of debt upon a recognizance made before the mayor | 420 ] 
of Hereford, if defendant pleads nul tiel record, upon which they B.. Failer = 
are at iſſue, and at the day given he mayor certifies a recognizance, —— 
with a condition under the recognizance, this is not any failer of —$ee (D) 
the record; for this condition x not any part of the recognizance, 22 and the 
| | e not 


which ſeems | 


S. C. 


— — opp 
* 4 


— — — 
— — . 
— * 
». 


E 
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not being in the recognizance, but under and upon the back of it. 
36 H. 6. 2. adjudged.] | 
Br. Failerof (26. In an action of deb? againſ? J. S. upon a recognizance made 
ee by F. S. himſelf, if defendant pleads nul tiel record, and brings in 
2 d @ recognizance made by J. S. and another, by the which each is bound 
in the intire ſum, he has not failed of the record. 36 H. 6. 4. b. by 
Wangf.) 
Hob. 128. [27 . In replevin, if defendant awows for rent arrear, and pleads 
7 _ _—_ that A. was ſeifed in fee, and made leaſe to B. habendum from the an- 
e- 8. C. munciation after, for 21 years rendering rent, and after granted the 
reverſion to him, and plaintiff traverſes the grant of the reverſron, 
and the jury find ſpecially that A. leaſed it to B. habendum for 21 
years from the purification after, reſerving the ſaid rent, and found 
the grant of the reverſion to the avowant, this is found for the 
* avowant; for the iſſue is upon the grant of the reverſion, which 
is found as it is pleaded, and the leaſe not in the ifſue, but admit- 
ted by the plea. Hobart's Reports, 172. between WiTHEs anD 
Casox adjudged, } | 
In e- 28. In debt, if it be pleaded that T. V. miles dominus de la 
mem mo Ware, was ſeiſed in fee, and demiſed for years, and a traverſe is 
3 taken abſque hoc qued pradiftus T. W. miles dominus de la Ware de- 
by a leaſe miſed; if it be found that T. W. miles demiſed, but that he wwas not 
. lard Delaware at the time of the demiſe, his father then living, but 
by Sir W. was after the death of his father, that is to ſay, at the time of the 
Vaughan, plea pleaded, yet this ſhall be found for him who took the traverſe ; 


_ 1 for whether he was lord at the demiſe, is parcel of the iſſue. 
made title, D. 13 El. 300. ſect. 34.] 


and tra- 


verſed, abſque hoc that Sir W. Vaughan, Knt. leaſed to the plaintiff. The jury found ſpecially, that 
de made the leaſe before he was a knight. Andrews [ Anderſ:n] Ch. J. inclined that this was no 


of the iſſue, whether he be knight or not, but are only words of * imagination; and is ſuffici- 


ently found for the plaintiff, D. 299. b. Marg. pl. 35. cites Trin. 29 Eliz. 


® [Quzre the meaning. ] 


8. P. The [29. Upon default of the tenant one comes, and prays to be received, 


iſe wats if becauſe the tenant held of bis leaſe for life, reverfion to him ; the de. 
or not, ans mandant ſays that the tenant has fee ; upon which iſſue was found 
not if he had that the tenant had nothing in the land, nor the prayor nothing in the 


nothing, reverſon. This is found againſt the demandant ; for it is agreed 


2 by the parties, that tenant was leſſee for life, and the jiſſue only 


had nothing. whether he had fee, which is found againſt the demandant, 
Br. Iſſue: 47E. 3. 19.] 


joined, pl. S. | | 
cites S. C. S. P. and the other matter, that he had nothing, is not material; for it was con- 
ſeſſed by both that he was tenant, Per Finch. and per Cur, the prayor is receivable; for the ifſue is 


found againit the demandant, but he did not come; and therefore the demandant recovered the land. 


| Br, Verdict, pl. 66. cites S. C. | 
O30. The ſame law is in writ, if tenant pleads jointenancy with a 


ranger of his own part, and demandant ſays that he is ſole tenant, 
and it is found that he has nothing in the land, yet the demandant 
ſhall recover ö 2 it is agreed by the parties that he was tenant. 
47 E. 3. 19. b. | 
83 I In fel impriſonment in Middleſex, the defendant juflifies by 
force of a writ in London; to which plaintiff ſays that he took him in 
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Middlefex, and of his oꝛun wrong ; upon which they are at iſſue, and 
it is found that he jook him by force of a writ lawfully in Middleſex, 


yet the plaintiff * ſhall have judgment; for the effect of the iſſue “ Fol. 206. 


was upon the place, and not upon the tort ; (for this was agreed... 
if the taking was in Middlefex.) 30 E. 3. 16. b. adjudged. } | 
' (32. In action of debt, if a man demands 20/. and upon nil Supra, pl. 3. 

debet it is found that he owed the plaintiff gol. the plaintiff ſhall not 5 · C 
have judgment thereupon. (It ſcems becauſe it cannot be the ſame 
debt, which is intire.) 3 H. 6. 4. b.] 

[33- But in debt againſt executor, if plaintiff demands 20l. and Supra, pl. 4. 
upon riens enter maines pleaded, it is found that he has 100l. aſſets, S: G- 
yet the plaintiff ſhall have debt [judgment]. 3 H. 6. 4. b.] 

[34+ If A. recovers in debt upon obligation againſt B. and takes him Oro. E. 634. 
in execution, and B. brings audita querela, ſuppaſiug payment of the ple 3 th 5.C. 
condemnation after execution ſued, the which is traverſed ; and the the 3 | 


jury find the payment to be before execution ſued, yet it is found for found that 


the plaintiff; for payment before is a payment after, and the time 

- . 0 was paid by 
is not material, M. 40, 41 El. B. R. between MALINES AND 4 jcanger, 
Dame Hawkins, per Curiam. ] yet it was 


C35. In debt upon obligation bearing date 25 June, 15 El. if de- Oro. J. 136- 
fendant pleads non eff factum, and the jury find that it is his deed, Ir 
but that it was delivered 8 days after the date; this is found for PDD, 


the plaintiff. Mich. 4 Ja. B. R. between HANE anD PLEDER ad- — a re- 
| ved ac- 


| judged. ] | cordingly 


by all the Court, without any difficulty; for the ifſue being generally non eſt factum, it appears to 
be his deed ; but perhaps by ſpecial pleading he might have helped himſelf; wherefore it was adjudged 
for the plaintiff. S. P. adjudged accordingly ; for the count was not of the date but of the mak. 
ing, and the jury have found the deed. Hob. 249. pl. 324. Thorp v. Taylor. Holt Ch. J. 
denied the caſe 2 Cro. 136. and held, that if H. declares on a bond, as bearing date the 6th of May, 
he cannot, upon non eſt fatum, give in evidence a bond bearing date at another day, but he may 
give in evidence a bond bearing date the 6th of May, though it was delivered at another day. Adjudged. 
2 Salk, 463. pl. 2. Paſch. 10 W. 3. B. R. in caſe of Cromwell v. Grunſden. 


36. In a præcipe quod reddat, if the iſſue be, wwhether A. and B. Br. Verdict, 
enfeoffed the tenant, and it is found that A. infeoffed him, but not A. 28 3 
and B. this is found againſt the tenant in toto, who affirmed that 
A. and B. infeoffed him. 32 H. 8. ſect. 190.] 


(37. If the iſſue be, whether J. and K. infroffed the defendants, Br. verdict, 


and the jury ind that F. and K. did not infeoff, but that F. alone l- 16. cites 


infeoffed them, this finding over is nothing to the purpoſe; for it is jn 3 
out of their charge; for the iſſue is found againſt the defendants. deliverance 


D, avows, 
7H.6. 33. b.] EEE. by fins 
made to A. and B. to the uſe of his father for life, the remainder to bim in fee, and ſo conveys a title 
to himſelf, &c. M. conveys a title to himſelf, and traveries the feoffment to A. and B., &c. and upon 
that are at iſſue, and the jury ſeund the feoffment to be made to A. B. and C., Cc. to the uſe, &c. 
D. as D. pleads. And by the Court, that iſſue is well found for D. becauſe the feeffmrent to the uſe, 
&c. being found, that is the 33 and the number of the feoffees is not traveriable. Noy, 93. 
Dicker v. Molland, cites 21 H. 6. Poph. 200. Mich. 2 Car. B. R. the S. C. but S. P. does 
not appear. Palm. 508. Hill. 3 Car. B. R. the 8. C. but S. P. does not appear.—Lat. 20%. 
8. C. and 8. P. accordingly. 


(38. In 
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38. In an action brought by 2 wardens of a church, if defendant 
fays that the day of the writ purchaſed they were not wardens, &c, 
upon which they are at iſſue, if the jury iind that the one was war- 
den and the other not, this is found for the defendant, for they were 
not wardens. 26 H. 8. 5. b.] | 
1422 [39. If the condition of an obligation be to perform covenantr, 
This is the Whereof one is not to cut trees by which they {hall be waſted. In 
caſe of Teri debt upon the obligation, if he af/igns the breach in cutting of 20 
4 . cats, and the defendant ſays that be did not cut the ſaid 20 oaks, nor 
by Popham ary of them modo & forma prowut, &c. and the plaintiff rejoins that 
- Gawdy- he cut 20 oaks prom ile ſuperius allegavit, & e. and the jury find that 
xc Paſch. he cut 10 eaks, yet the plaintiff ſhall have judgment; for though 
44 Eliz. the intire allegation of the breach of covenant be not found for 
— 3 the plaintiff, yet enough is found to make the defendant to forfeit 
Chambers v. the obligation. D. 2, 3 Ma. 115. 67. adjudged.] | 
Hubberd.—S. C. cited by Hobart Ch. I. Hob. 53. in caſe of Foſter v. Jackſon. 
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Co. Litt. [40. So if the condition of an obligation be not to do any avaſle, 
* 8 and the defendant pleads that he did no waſte, and plaintiff replies 
fufficiens That he did waſte in cutting 20 caks, and the other rejoins that he 
matter of did not cut the aforeſaid 20 oaks in manner and form as the 
- 0127 hy plaintiff has alleged, &c. and the jury find that he cut only 10 oaks, 
the plaintiff. yet the plaintiff ſhall have judgment, for the number is not ma- 
terial. Hill. 22 El. Rot. 920. between WoLMuAN axnD ELLIS. 
Adjudged. Cited in D. 2, 3 Ma. 115. 67.] | 
Brownl.17r. [41. In replevin, if defendant ju/lijies the taking damage feaſant 
Trin. 15 Jac. by reaſon of a common to ſuch copyhold for all beaſts levant and couchant, 
S. C. ſays it and avers that thoſe beaſts were levant and couchant, Wc. upon 
7 which the parties are at ifſue; and it is /ound * that part of the 
beaſts were levant and couchant, and part nat. This is found whol- 
was holden ly for the deſendant, for the iſſue is upon the whole, and the con- 


74 trary thereof is found. Tr. 17 Ja. B. between SLOPER AND ALLEN. 
that te Per Curiam.] 

Plaintiff 

ſhould have his judgment. Hvorory is made for ſervral cauſer, and It is faund for the avowant for 
ene, and againſt him for the reſt, the avowant ſhah have return, for he had good cauſe to diftrain ; 
but he ſhall be amerced for the other pro falſo clamote. ſenk. 184. pl. 71. 185. pl. 50. 8. P. 
Keilw. 31. b. 


42. In an ejeFione ſirmæ of 14 acres of land, if upon not guilty 
pleaded the jury find him guilty of 20, yet the plaintiff ſhall have 
judgment of 14, and the verdict void for the reſidue, M. 37 EL 

B. R. Picor's caſe.} | | 
Seel U. . 2) (43. If an iſſue be whether J. S. was talen in execution by force 
.S. of a capias ad ſatisfaciendum, and the jury find that he war ni taken 
2. 8. C. — by force of a capias ad fatisfaciendum, but by force of an alias 
+8) pl-2- capias ad ſatisfaciendum ; this is found for him who alleged him to 
8. peg be taken by force of a capias ad ſatisfaciendum, for it is true and 
£ 4 2 all one in ſubſtance, Hobart's Reports, 72. Fos TER AND Jack- 
| $0N. Adjudged. ] 


Hob.72. pl. [44. In replevin, if defendant avotus the taking as,commoner for 


87.—Supra, dam in April d plaintiff in bay ſays that*B. 40d 
n ge feaſant in April 11 Ja. and plaintiſf in bar ſays that B. ads 
— — ſeiſed of land, io which common, Sc. and goth March demiſed it is 


him, 


| 
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Lim, ta baue from T.ndy-day before for a year, and the avowant tra- 54+ 8. C.— 
verſes this leaſe modo & Firma, upon which iſſue is joined, and the ng - AP. 
jury find that B. made the lenſe the 25th of March habendum extunc notes there. 
or a year ; this is found for the plaintiſf, though it is not the ſame 
leaſe pleaded, the day being excluded; for the iſſue is, whether he 
had ſuch leaſe from B. as by force thereof he could common at 
the time, which is the ſubſtance of the iſſue modo & forma, and 
the reſidue not material. Hobart's Reports, 100. between Pors 
AND SKINNER. Achudged.] | 

[45. In an information upon the ſtatute of 39 El. cap. againſt [ 423 J 
4, for dying with logwood againſt the flatute, by which they forfeit See U. f. 2) 
201, and are to be fet upon the pillory for every oferce, and upon N 
nt guilty pleaded 3 of them are found guilty; and the ath not guilty, it 
ſeems the verdict is found for the plaintiff; for it is not gounded 
upon an entire contract, but upon a fact which makes an offence 
which is in nature of a treſpaſs, and fo ſeveral to every of 
them. Mich. 11 Car. B. R. between LATHAM AND SNELSON. 
Dubitatur, this moved in arreſt. But P. 12 Car. it was ſo adjudged 
for plaintiff as to this point, per totam Curiam.)] 

[46. In a writ of account, if the iſſue be whether the defendant Br. Verli@, 
has accounted before R. and W. auditors aſſigned by the plaintiff, and © ” * 
the jury ind that he accounted before R. only, the iſſue is found for ; 
the defendant though he pleaded that he accounted before both; 
for the account is the effect of the iſſue. 30 E. 3. 5. b. ad- 
judged.] 

[47. In an aſſiſe of a rent by a chaunter, if the iſſue be whether 
the plaintiff and his predeceſſors have been ſciſed of the rent time where- 


* of memory, & c. and the jury find that the predeceſſors have been ſeiſed 


but not the plaintiff, yet this is found for the plaintiff; for the ſei- 
fin of the predeceſſor is ſufficient for him to have aſſiſe, and ſo his 
own ſeiſin not material. 34 Aſſ. 3.7] . 
[48. In an information again}? 2 for eng raſſing 1000 quarters of 
grain, upon not guilty pleaded, if the one be found guilty of 700 quar- 
ters and the other not guilty, yet the plaintiff ſhall have judgment 
againſt him who is found guilty ; for it is as a treſpaſs and ſo ſe- 
veral, for the iſſue is, that they nor any of them is guilty. P. 
8 Ja. in the Exchequer-chamber, between Daux AND ASTON. 
Adjudged.] | ; 
[49. If a contra be alleged to be made with 2, joinily and uſuriouſ- 
ly, and it is found that the contract was made only with one of them, 
the plaintiff ſhall not have judgment upon this verdict, for it is not 
the ſame * contract. P. 8 Ja. in the Exchequer-chamber in Daux „ pol. 708. 
anD AsTON's caſe, per Curiam.] | — 
50. In an formation again? 2 upon the ſtatute of 4 E. 6. for | 
buying of butter, and for ſelling eit by retail againſt the ſtatute, if the 
defendants plead not guilty, and the one is found guilty and the other 
not, yet judgment ſhall be given againſt him who is found guilty z 
for the offence is ſeveral, though a joint buying and ſelling. Du- 
bitatur, M. 5 Ja. in the Exchequer, Pacr's caſe.] | - 
_ (51. In a formedon in deſcender again}? baron and feme and J. S. Brownl-153- 
if the tenants plead non-tenure, upon which they are at ifluc, oy 9 
| | tac 


— 
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epinion was the jury find that the baron and feme were tenaxts for life, the ri. 
for the de- mainder in fee te J. S. this is found for the demandant, becauſe 
the tenant the effect of the iſſue is whether a tenant of the land be named in 
Sould have the writ, and not that all ſhall be tenants. Hill. 17 Ja. B. be- 


pleaded ſeve- 
Ea taney, tween PITT AND STAPLE. ] | 
and then the demandant might maintain his writz but by this general non-tenure, if any be tenant 


ie is luthctent, 

[52. In an action upon the cat again? 2, if plaintiff declare: 
that the defendants conſpiratione inter eos prehabita falſo & malitigſe 
procured a bill of indiftment, Sc. to be found againſt him, upon not 
guilty pleaded, the jury find the one guilty and the other not guilty. 
Though in writ of conſpiracy this would be againſt the plaintiff, 

it is good againſt him who is found guilty in this action, though 


ie be in nature of conſpiracy ; for this action lies againſt one 


only. And here the bill was not found, but i2noramus found, and ſo 
FT 424 ] no conſpiracy lies. Mich. 1649, between CaLLOwAx plaintiff 
AND GEORGE AND Harris defendants, adjudged. This being 
moved in arreſt of judgment. Intratur, Trin. 1649. Rot. 1111.) 
[53. Where a traverſe is with a mods & forma, &c. this will put 
n iſſue the manner as well as the matter, where the manner is mate- 
rial, as the time, the deed, and other circumſtances. 12 E. 4. 4. 
33 H. 6. 28. 38. when they are the ect of the iſue.] 
Hob. 72-pl. [54-,In replevin of beaſts taken at D. if detendant juſtifies for 
eee common there, and plaintiff replies that W. was ſeiſed of a houſe and 
4 (P. f ) land, to which he has common there, and that /e leaſed it to him the 
pi. 6. and 30 March 11 Fa. habendum from the annunciation la paſt, Sc. De- 
1 endant refoins, and traverſes abſque hoc that W. made the leaſe to 
| * the plaintiff mods & forma, &c. And the jury find that W. made a 
leaſe of it to the plaintiff, dated and made the 25 of March 11 Ja. 
Babendum extunc for a year. This is found for the plaintiff; for 
though the commencement of the leaſe and time of the making be 
miſtaken, inaſmuch as extunc includes the feaſt, and from the 
feaſt excludes it; yet inaſmuch as a ſufficient title and leaſe is 
found for the plaintiff to put in his beaſts, it is ſufficient, it being 
the ſubſtance ; and the modo & forma ſhall not put the circum- 
ſtances in iſſue. M. 13 Ja. B. between Pork plaintiff againſt 
SKINNER AND EveERETT defendants, adjudged.] gd; 
[55. So in treſpaſs, if defendant jr//ifies the putting in of his beaſts 
Fo — common, which he has there from Pentecs/] till ts a certain time 
0. $54. pe ; i 
pl. 2788. in very year ; and plaintiff replies, and traverſes the having of com- 
mon modo & forma ; and the jury find that he has common there in 


$.C. cited 
Cur 


caſe of 

Porz v. vigilia Pentecoftis i d the day next to it till the ſaid time 
gilia Pentecgſtis in feſto, and the day 7 

— oaks this is found for the defendant. "Mich. 13 Ja. B. R. between 


chat it was THOROUGHGOOD AND JOHNSON, per Curiam, cited in the ſaid cafe 
| adjudged of Pore. See this caſe, Hobart's Reports, 88.] 
[56. But otherwiſe it had been in thoſe caſes in an afſiſe of com- 
tort. mon, becauſe there he ought to recover upon his title; and the ſazd 
Caſes agreed. | 
Fol. 709- and he as ſervant, &c. plaintiff ſays, ſeiſed till by the defendant dif- 


lad to the uſe of the abbot ; upon which he enterid, and the treſpaſs 
* 7 | | | meath 


[57. In treſpaſe, defendant pleads * franktenement to the abbot, 


wife, | 
charged 
the deb 
Wt 
has ple 
upon a 
formed 
made, 
Vol. 
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mean. Defendant pleads as above, without that that he diſſeiſed the (frantre- 
plaintiff modo & forma, &c. This goes to every intent; for if the . 
verdict finds that he did not diſſeiſe the plaintiff to the uſe of the 
abbot, but to his own uſe, yet the plaintiff has cauſe to recover 
his damages. 33 H. 6. 38. by Davers. ] 

. (58. In a detinue, if plaintiff counts that he himſelf delivered char- Br. Verdict, 
ters to the defendant to rebail to him; and defendant ſays he does not pl 95: cites 


detain modo & forma, and the jury find that another bailed the char- — ; Xn 


ters to the defendant to rebail to the plaintiff, this is found againſt the th — 

e 3 is foun 
plaintiff, becauſe at is contrary to his count. 33 H. 6. 30. b.] 5 
Priſot, the plaintiff ſhall not recover upon this count. But Brooke ſays, quære inde; for the detinue 
is the effe?, as it ſeems; and the bailment nor the trover is not traverſable, unleſs in a fpecial caſe, 
and here the detinue is found; and it ſeems that by the firſt bailment the property is in the plaintiff, 
Quzre of this; for if this be clear, it ſeems that the plaintiff ſhall recover, 


[59. In debt for 20/. rent arrear, 1 pon a leaſe for years, payable [C425 
quarterly, if defendant pleads that the plaintiff has entered into the Hob. 326. 


land before any rent due, ſcilicet, the 8th of Auguſt, which was af- — 


ter a quarter due, and plaintiff takes iſſue that he did not enter modo of the (ſei- 
* & forma, &c. and the jury find for the defendant, the defendant V<*t) ; but 


ſhall have judgment; for (ſcilicet, the 8th of Auguſt) is void, and — 


then modo & forma goes to the matter. M. 17 Ja. B. between bar was in- 

RAYNOLD AND BUCKLE, per Curiam.] | — 
that the plaintiff did expel and hold him out, yet the yerdi& was full to the iſſue, and that judgment 
was for the defendant. —$.C. cited Comb. 380. Trin. 8 W. & M. by Holt Ch. J. in the caſe of Jonzs 
v. BoDbIN Ex, and ſaid he took it to be miſprinted in Hob. For the entry is no bar, and that it is 
expulſion makes the firſt part of the bar, and holding out the reſt; and that the book ſays it was 
found for the defendant, which (he ſaid) could not be, and that the judge muſt direct the jury 
otherwiſe. : 

Co. In debt if plaintiff counts upon an obligation made by the de- This caſe 
fendant to the plaintiff, and defendant pleads non eff faftum, and „ 
the jury finds that it was a joint bill madaly the defendant and an- 80 it 
other to the plaintiff, this is found for the plaintiff; for every of was agreed, 
them was bound in the whole, and it is his deed, inaſmuch as he chat in die 


; ; . : bli- 
has ſealed it, and delivered it as his deed. Co. 5. WHELP- 3 
DALE, 119. adjudged, For he ought to have avoided it by fpecial Favs 

4 cad no 
pleading. ] Sin; Cum, = 
it is found the deed of the one, and not the deed of the other, that in this caſe the plaintiff ſhall recover 
againſt the one; quod nota, Br. Verdict, pl. 7. cites 40 E. 3. 35. 


[6r. In a replevin, if the defendant makes conuſance, &c. and Ife was 7 


fhews that J. S. war ſeiſed of the land, and by will in zuriting de- - 2 


viſed the land to A. his feme in fee to which the other replies non 3, and his 
deviſavit modo & forma, &c. upon which they are at iſſue, and the heirs, or 
jury find a ſpecial verdict, ſcilicet, that F. S. deviſed it to A. his Oo IY 
wife, his debts and legacies firſt paid, and his funeral expences diſc deviſed them 
charged; and find further, that long time before the action brought 1 C. for 
the debts and legacies were paid, and the funeral expences diſcharged, , „ 
Sc. This verdict is found for the plaintiff; for the defendant B. in fee, 
has pleaded a deviſe abſolute, and the zur has found a deviſe and the leaſe 


wy —- was in be- 
upon a condition precedent ; and though the condition was per- ; nd ad- 


formed and executed, yet it cannot make the.devife, when it was judged that 
made, to be abſolute, though it be performed at the time of the aon deviſa- 


Vol. XXI. I h plea '* _ 
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forma; for plea pleaded. ' But otherwiſ: it had been, if the deviſe had been 


eech upon a condition ſubſequent, Hill. 7 Car. B. R. between BRS“ 
mediate de. COE AND BAKER, adjudged.] 

vile in poſſeſſion, and deviſe for years, remainder in fee does not maintain it. Jo. 224. pl. 5. Paſch, 
6 Car. B. R. King v. Neudigate. 


S. C. cited [G2. In action of debt again A. as daughter and heir to B. if de- 
wg mo fendant pleads riens per deſcent from B. upon which [they are] at 
of Kellow ifſue, and the jury finds that B. was ſeiſed in fee of land, and died 
Roden. ſeiſed, having 1//ue the defendant his daughter, his feme privement 
—_— <6. enſeint with a fon, who was after born alive, and died within an hour 
per Eyre]. after ; this iſſue is found againſt the plaintiff, becauſe the defend- 
in S. C.— ant the daughter has this land as heir to her brother, who was 
-- hang laſt ſeiſed, and not to the father; and ſo the defendant has it not 
by deſcent from the father, but from the brother, and yet it is 
aſſets in her hands, if it had been /pecially pleaded, as D. 22 El. 
368. 46. Tr. 16 Car. B. between DukE AND SPRING, adjudged 

upon a ſpecial verdict. Intatur. ] 
[63. Aud the Court ſaid, that in the ſaid caſe of 22 El. D. it does 


not appear that it was upon an iſſue, as this caſe is. 


[64. In an action upon the cafe, if the plaintiff declares that the | 
Fol. 710. defendant, * to the intent to draw his life in queſtion, ſuch a day ſaid 


be plaintiff, thou art a thief, and didft fleal a horſe ; and after at 
another day charged the plointiff with the crime felany. And the 
DL 426 J defendant pleaded not guilty, and the jury found him guilty of the 
| ſpeaking of the words, and not guilty of charging him of the crime of 
felony, the plaintiff ſhall have judgment. Though it be an action 
upon the caſe, yet thoſe are ſeveral torts done to the plaintiff in 
nature of ſeveral treſpaſſes. Tr. 11 Car. B. R. between GREENE 
AND WHITEHAND, per Curiam adjudged ; it being moved in ar- 
reſt of judgment. | 
[65. In quare impedit, if plaintiff declares that he was ſeiſed in 
fee of the aduoauſon of A. in groſs, and preſented B. and that he was 
inſtituted and inducted thereupon, and after B. died, and defendant diſ- 
frurbed him, to which defendant ſays, that before the plaintiff any thing 
had, he imſeif was theresf ſeiſed in fee, and after granted the next 
a voidance to the 1991 and then the plaintiff preſented B. and tra- 
verſed without that that the plaintiff was ſeiſed in fee of the aduoꝛuſon 
as in groſs modo & forma, upon which they are at iſſue, and the 
jury find ſpecially, that the plaintiff at the time that he preſented B. 
had nothing in the advowſon, but by this preſentment he uſurped upon 
a ftranger, and refer the law to the court. In this caſe the ver- 
dict is found for the defendant, for at the time of the preſentment 
the plaintiff was not ſeiſed in fee, which is the iſſue, for the de- 
claration is that he was ſeiſed in fee, and ſo ſeiſed the church 
voided, and after he preſented B. and the uſurpation does not re- 
late to any time before the preſentment, nor to the preſentment, 
but only to the inſtitution. And the plaintiff is not at any miſ- 
chief; for though it is not the uſe in declarations to ſay ur- 
fands preſentavit, as it is in bars or replications, yet he might have 


traverſed this which the defendant had alleged for his * 
An 
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Ind in this caſe a zraver/ſe upon a traverſe is to be allowed; but 


when he joins iſſue upon the traverſe, he is tricked by his own 
default. H. 14 Car. B. R. in a writ of error, upon a judgment 
in bank in quare impedir, between H+RPER AND WIERSDALE 3 
where the court of Bank was. divided, and the court of King's 
Bench was alſo divided, ſcilicet, Brampſtone and Croke, that the 
iſſue was found for the defendant in the quare impedit; and 
Jones and Barkley e contra.] | 
[66. In a ure impedit by the king againſt the biſhop of Norwich, Hob. 118. 
if he declares that he was ſeiſed in fee of the advawſm of D. as in ape 
groſs, and preſented B. why died, and now it belongs to him to preſent, „ 
and defendant pleads that before the king, &c. the biſhop of Norwich appeared 
was ſeiſed, and collated C. and after the biſhop was removed, and in 2 
the vacancy C. died, and the king preſented B. and now B. being dead by the ver- 
it belongs to the now biſhop of Noravich to preſent ; and traverſes, with- dict, and 
out that that the bithop was ſeiſed of the ſaid advowſon ut de uno f tigte 
groſſo, per ſe ut de feodo, & jure ſuo. Upon which iſſue being the this : 
_—_ 1 ö 771 Jen prłelentation 
Se for ihe Je, and thes this is the turn of & hire. In Hie 8. 
5 , 8 belong to 
this caſe this iſſue is found againſt the king, becauſe by the ifſue the king, 
it is intended that the king was ſeiſed of all the advowſon. Ho- —_— 


bar's Reports, 165. between THE KING AND THE BISHOP OF Ro- awarded a 


CHESTER. ] writ to the 
biſhop for 


the king, and to remove the clerk of the biſhop; and to tl.i3 alſo the biſhop aſſented, which was ſo 
entered in the record of the judgment. 


67. Aſiſe againſt two ; the one pleaded to the aſſiſe, and the other 
jointenancy with A. and the plaintiff elected the firft for tenant ; and 
it was found that the day that the writ bore date, he, who pleaded to 
the 975 infeoffed the other and A. and that the plaintiff was ſeiſed 
and diſſeiſed ; and this verdict was taken for the plaintiff, inaſmuch 
as the alienation pending the writ ſhall not prejudice the plaintiff. Br. 
Verdict, pl. 76. cites 17 Aſſ. 21. 
68. If executors are at iſſue in writ of ward reſummoned againſt them [| 427 ] 
upon plene adminiſtravit, there, per Mowbray, if it be found that 
they have not fully adminiſired in one county, the verdict is found . ſhould 
againſt them. Br. Verdict, pl. 20. cites 24 E. 3. *® 9. be 49. 
69. And if it be found that they have fully adminiſire except 105. 
they ſhall be charged of 10l., L&c. ] becauſe the iſſue is found 4 mould 


againſt them. Br. Verdict, pl. 20. cites 24 E. 3. 19. be 49. 
70. Liſe of an houſe, &c. rendering rent at Lady-day and Mi- Co Long 
pl. 5. S. C. 


chaelmas, with condition if not paid by 21 days, being lacufully de- accordingly 
manded at the houſe, the leſſor might re-enter. The leſſor brought by au the 7 


debt for rent due at Lady-day, &c. and /et forth, that he came to juices 
d E. 305. P . 


the houſe on the laſt day of the 21 days, half an hour before ſun-ſet, 4255 F. &. 


and ſtaid there till ſun-ſet, demanding the rent, and none was there ſays this 


to pay it. The defendant pleaded that he was ready at the time and arts 
place, &c, to pay the rent, &c. and traverſed that the plaintiff came jun. 1 
thither half an hour before ſun-ſet on the 21jt day. The jury found ig'y, but 
that he came thither a quarter of an hour, and not half an hour before by OE 


Hh-2 rent 


Jun-ſet ; and that he being at the ſaid houſe, demanded half a year's N 141. #7 
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291. S. c. rent then due, but did not find any demand of the rent due at the 
15. * feaſt. The court held it an immaterial traverſe; for if there was 
cemed to all _. 2 e 
the juices time enough before ſun-ſet to pay the money, it is not material 


that this if- whether it was half an hour, or a quarter of an hour before that 


fue vw time; and that the iſſue is found for the plaintiff. And. 252, 


found for 


the plaintiff. pl. 262. Mich. 31 & 32 Eliz. Fabian v. Rawſtone. : 
Cro. E.209. 71. Alſo the Court held, that the verdict did not anſwer the 


By 3 iſſue, becauſe the jury did nat find that the plaintiff demanded the rent 
this demand due at Lady-day, but half a year's rent due at the time of the demand, 


of the rent whereas there is no ſuch rent due; for it was due on Lady-day 
(then due) before. And. 252. pl. 262. Mich. 31 & 32 Eliz. Fabian v. 


was not 

good; and Rawſtone. OE 

though the jury found that no other rent was due, yet It is not material; for the requeſt muſt be certain. 
And adjudged for the defendant.— Sav. 121, 122. ſays that 3 juſtices held this finding to be utterly un- 
certain, whether the ſum demanded due at Lady-day, be due at the half-year then ended at that feaſt ; 
for rent ſhall be faid due at Lady-day, though it was due at Mich. before. And judgment was given, 
that the iſlue of the demand was not found certainly enough; and therefore the finding was againſt the 


72. In tax/þa/5 the defendant pleaded that the land was copyhold, 
and that the cuſiom of the manor was for the widow of a copyholder in 
fee to have it for life ; and that if the eldeſt ſon dies, living the wife, 
his iſſue ſhall not have the land, but the 2d fon. The jury found the 
cuſtom as before, (viz ) that the younger fon ſhould have it, unleſs the 
eldeft fon was admitted thereto as to the reverſion, or made fine to the 
bord for it in his life-time, And it was held, that the cuſtom found 
is not the cuſtom put in ifſue; and therefore it is found againſt 
the defendant who pleaded it. Cro. Eliz. 415. Trin. 36 Eliz, 
Boracton v. Hay. 

73- Avotury for damage feaſant ; the plaintiff intitled himſelf to 
have common. The jury found that he ought to have common, but 
that every copyholder, time out of mind, had uſed to pay a hen and 
5 eggs yearly for the ſaid common. And adjudged that the plaintiff 
ihould recover; for the plaintiff need ſhow no more than makes 
for him. And this was not a modus of commoning, paying ſo 

much, but a collateral recompence, for which each has an equal 
remedy. But if the jury had found a right common, paying ſo many 
hens and eggs, then bo iſſue had been found againſt him; for then 


it would have been parcel of the cuflom. 5 Rep. 78. Hill. 37 Eliz. 


Gray's caſe, | 
[428] 74. Upon a recognizance acknowledged by B. the cognizee 
All the brought a ſcire facias againſt the tertenants, who pleaded that B. was 
that this ſeiſed in fee of 3 acres tempore recognitionis, and that one M. was 
verdict was nt ſciſed theresf, and not named in the writ, The plaintiff replied 
found for that B. was nt ſeiſed in fee, & c. And the jury 15 that B. and 
3 S. were jointly ſeiſed, and that they infeafed M. And it was 
pl. 92. La- held that this ius was found for the plaintiff, becauſe the de- 
77 2 fendant had offered the ſirſt falſity, and that was found againſt him. 


S. C. Aa. Moor, 429. pl. 600. Hill. 38 Eliz. in Canc. Lady Greſham's caſe: 


Jornatur; and afterwards the Lady Greſham died, and ſo the matter was determined. Cro. E. 306. 
Dame Greſham v. Banning, S. C. | | 


75. In afſumpſt, the jury Hund that the defendant promiſed, but 
Fer a different conſideration than is mentioned in the declaration. It 
N 


0e — 4 


was adjudged, quod querens nil capiat per billam. Mo. 470. 
pl. 677. Mich. 32 & 40 Eliz. Revera v. Baptiſta. _ 

76. If the jury, upon an iſſue joined in a prohibition upon a modus 
decimandi, find a different __ yet the defendant ſhall not have a 
conſultation z for it appears he ought not to ſue for tithes in ſpecie, 
there being a modus found. Vent. 32. Trin. 21 Car. 2. B. R. Anon. 


(C. g. 2) Verdict. For whom found. Variance $e (C.e) 
between Verdict and Count, &c. 16 8 


Finding Part one Way, and Part another. cha 


I. CFRES PASS upon the flatute of 5 R. 2. of entering into the ma- 
nor of B. the defendant ſaid that non ingreſſus eſt contra for- 
mam ſtatuti ; and it was found that he entered into the third part in 
three parts divided, and that in tao parts non ingreſſus eft ; and yet 
the plaintiff recovered. Br. Verdict, pl. 87. cites 21 E. 4. 10. 
2. Treſpaſs of breaking his park, and chaſing and killing his Br. Tref- 


deer, againſt 3, and the one only appeared, and pleaded not guilty, Pals, pl- 106. 


cites S. C. 


and aas found guilty of breaking the park to the intent to chaſe and till, gr. Verdi, 


but did not kill any thing; and the plaintiff recovered damages and pl. 13. cites 
cots, and that the defendant ſhould be impriſoned by 3 years, and 8. C. 
make fine to the king, and at the end of 3 years that he ſhould find 


ſurety that he ſhould not do the like again; and that if he could 


not find ſurety, he ſhould abjure the realm. Bg. Action ſur le Sta- 


| tute, pl. 11. cites 5 H. 5.1. 


3. If iſſue be joined with traverſe, which amounts to the general 
i ue, as in treſpaſs upon the caſe, quod aſſumpſit deliberare querenti 


4 pannos lanevs, and he pleads quod aſſumpſit liberare 4 pannos laneos, 


abſque hoc quod afſumpſit modo & formas; and it is found that he aſſumed 
to deliver 2 4woollen cloaths, but not 4, the plaintiff ſhall recover da- 
mages for the 2, and ſhall be amerced for the reſt. Br. Iſſues joines, 
pl. 80. cites 32 H. 8. : * 

4. Aſſumpſit, for that the defendant was indebted to him in 501. and 


promiſed to pay it; the jury found that quead 471. parcel of the ſaid 


gol. he did aſſume to pay it, & c. and quoad refiduum non afſumpſit ; 
and it was moved if upon this verdict. the plaintiff ſhould have 
judgment, and reſolved he ſhould not, becauſe it was found that 

e did aſſume only for part, ſo as the /ame aſſumpſit was not found 
that the plaintiff did declare upon; and although it was upon an [| 429 ] 
indebitatus.afſumpſit, it would not alter the caſe. Cro. E. 292. 


pl. 5. Hill. 35 Eliz. B. R. Bagnall v. Sacheverell. 


5. Replevin, The iſſue was, whether plaintiff held by fealty, rent 
of 2.5. and ſuit of court ; and the avowry was for the rent. It was 


found ſpecially, that the plaintiff held by fealty and rent only, and not 
by ſuit of court, &c, This is found againſt the avowant; for in an 

avowry all the tenure alledged is material, but in zre/paſs or reſcous, 
if part of the tenure be found, it is ſufhcients Cro. E. 799. pl. 49. 
Mich, 42 & 43 Eliz. B. R. Lewis v. Backnall, 


6. Caſe on deceit -was brought, for that he fold unto the plaintiff 


two oxen, and warranted them to be found ; on not guilty, the jury 


Haz found 
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found him guilty as to one, and not guilty as to the other. It was 
moved in arreſt of judgment, that the warranty alleged was joint, 
and he is found guilty as to one only; and fo it is not the fame 
warranty. But the Court held it well enough; for the action 
was founded on the contract, and not on the deceit. And judg- 
ment for the plaintiff, Cro. E. 884. pl. 22. Paſch. 44 Eliz. C. B. 
Gravenor v. Mete. 

7. In treſpaſs for entering into his houſe and taking his go9ds, if he 
be found not guilty of entering into the houſe, yet he may be found 
guilty of taking the goods. Per Doderidge J. and Crooke J. to 
the fame purpoſe. Roll. Rep. 423. pl. 12. in cafe of Ive v. 
Sherfield. 

8. In replevin the defendant avowed for rent arrear ian d least 
made by his father, the reverſion of which deſcended to the avowant. 
The plaintiff replied that the reverſian was diviſed to another ; the 
dejendant traverſed the deviſe. The jury found it 4was only of. 2 parts, 
and that the 3d part deſcended to the av5want, the land being held in 
knights fervice. It was inſiſted for the plaintiff, that the jury had 
found tor him, becauſe the defendant had avowed as reverſioner 
of the whole, whereas two parts were deviſed to another; ſo that 
he was only tenant in common with the deviſee. But adjudged 
that this ſpecial verdict ſnall be conſtrued in the ſame manner as 
if the jury had found a general verdict. Now, if they had found 
a general verdict, it had been againſt the plaintiff; for he rever/1911 
was not deviſed, if he whole was not deviſed according to the iſſue. 
Winch. 49. Mich. 20 Jac. Claworthey v. Mitchell. 

9. Cafe, &c. for that the plaintiff ſold to the defendant fo much 
word, and he promiſed to pay ſo much to the plaintiff, and to carry 
it away before ſuch a day. The defendant, as to the money, pleaded 
that he paid it at the day, but as to the carrying away the wood before 


ſuch a day, he pleaded non aſſumpſit. "The jury found that he did not 


pay the money at the day, 06 as to the other, they found that he did 
® This {* not] aſſume. It was moved that this verdict was ill, it being 


wor (not] but one aſſumpſit, and but one entire thing, it could not be ap- 
is not ia the 


original, portioned; and therefore they ought to have found either all for 


but ſeems the plaintiff, or all againſt him. And the Court were of the ſame 
nere opinion, and held the verdict naught, Mar. 100. pl. 172. Trin. 


ſiſent. 17 Car. B. R. Eaſt v. Farmer. 


Skin. 17. pl. 10. In debt, the plaintiff declared upon a bill, reciting that one G. 


ee was arreſted at his ſuit for 2501. and the defendant became bound that 
8. P. does G. fpould put in gocd bail, &c. otherwiſe defendant would pay the 
not apppear. debt; and ſhews that the action was for 250 l. and that he had 
not put in bail, &c. The defendant pleaded that G. at the time of 
making this bill, non debuit the ſaid 2501. nec aliquem inde denarium. 
The jury found quod debuit 1671. part of the 250l. and as to the reſi- 
due non debuit. And upon a writ of error it was cbjected, that this 
bar to the action being collateral, the iſſue ought to be intirely 
found for him or againſt him, and not by parcels. Sed per Cur. 


Though non debet had been a better plea, yet ſince the merits of 


the cauſe is tried, and the debt aſcertained by the verdict, the 


impropriety of the iſſue is aided by it. 2 Jo. 184. Mich. 33 Car. 2. 
B. R. Bloom v. Wilſon. : | 


e K © 


[= | 
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„ Verdict, that finds part of the iſſue, and finds nothing 


Trial. | 4.30 


(C. g. 3) Verdid for whom found. Variance be- fed 
_ tween Verdict and Count, &c. Finding Part only. 37, 38, 39, 


40. 47, 48, 
49. 51. 64 


for the reſidue, is 7n/ufficient for the whole, becauſe they 
have not tried the whole iſſue wherewith they are charged. As 
if an information of intruſion be brought againſt one for intruding 
into a meſſuage aud 100 acres of land, upon the general iſſue the 
fury find againſ? the defendant jor the land, out ſays nothing for the 


houſe, this is inſufficient for the whole; and ſo was it twice ad- 


| judged. Co. Litt. 227. a. 


2. Treſpaſs for breaking his cloſe, and beating his ſervant, &c. 3 Le. 94. pl. 
Upon not guilty pleaded, the jury found that Sir T. B. was ſeiſed ; 37: es 
of the cloſe, and made a leaſe thereof to the plaintiff, and one A. and words. 
that A. aſſigned his moiety to C. by whoſe command the defendant entered. 

The Court held that this verdict did not extend to all the points 

in the declaration, but only to the breaking of the cloſe without 

inquiry of the battery, &c. and therefore it was clearly held void. 
3 Leon. 83. pl. 123, Mich. 26 Eliz. B. R. Rofle's caſe. | 

3. Debt for 71. 138. 4d. upon ail debet pleaded the jury found 

that the defendant debet 61. 135. 4d. but ſaid nothing of the other 205. 
This verdict is ill, and the judgment was reverſed. Cro. E. 133. 
pl. 9. Paſch. 31 Eliz. B. R. Finemore v. Sanky. | 
4. In caſe, the plaintiff declared, that the defendant, upon good Oro. E. 465. 


conſideration, c. promiſed to pay the plaintiff 51. when he ſhould be 5 = — C. 


required. The jury found that he pronuſed to pay, but ſaid nothing of pany * 


the requeſt; and therefore judgment was quod querens nil capiat, pear. 
&c. Moor, 406. pl. 545. Trin. 37 Eliz. B. R. Alſop v. Cleydon. 

5. In ejectment, ſuppoſing the ejectment of 10 acres, and the Bur where 
jury find the circumſtance but of 4 acres, the plaintiff recovered an of — 
thoſe 4 acres. D. 115. b. Marg. pl. 67. cites it as adjudged Trin. Fn. CE 


43 Eliz. B. R. Meredith v. Brown. Lining 60 


acres, and 


the jury Hund the diſſeiſin of 30 only, it was adjudged againft the plaintiff for the whole, But the re- 
rter lays, nota here; that the park was 2 thing intire. D. 115. b. Marg. pl. 67. cites 29 Eliz. 


ady Baſkervill's caſe. 


6. Treſpaſs of breaking pn” houſe, and taking away goods, Brownl.213. 
price 10s. Defendant pleads, that the houſe is parcel of a yard land ee = 


in D. held of A. as of his manor of E. by homage, fealty, eſcuage incer- bis. 


tain, ſuit of court, incleſure of park pale, and rent of one pound of cum- 
min, and juſtified the entry and taking as ſervant, and by com- 
mand of A. for 3 years rent arrear, and homage and fealty, &c. 
Plaintiff replied, that the houſe was held of B. as of his manor of S. 
abſque hoc that it was held of A. modo & forma, prout, &c. The 
jury found that it was held of A. as of his manor of D. by homage, 
fealty, incleſure of the pale, rent of a pound of cummin, and no other- 
wiſe, It was adjudged for the defendant; for though the verdict 
did not agree with the plea modo & forma of the tenure, yet it 


did in ſubſtance, in the point for which the taking was, viz. that 
| | 144 | the 
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Crial. 
the land was held of A. and took a diverſity between a replevin 
and treſpaſs. Lelv. 148. Mich. 6 Jac. B. R. Goodman v. Ayling. 

7. In aſſault and battery, for beating the huſband and wife, the 
jury found the defendants guilty of beating the wife, but ſaid nothing 
as to the beating the baron. This was held to be a void verdict, 
becauſe only part of the iſſue is found. Hard. 166. Trin. 12 Car. 2. 
in the Exchequer, Rochell v. Stedle. . | 

8. In ejectment, the declaration was of the 4th part of the 5th 
part into 5 parts, to be divided. And the title of the plaintiff upon 
the evidence, was only of the 3d part of the 4th part of the 5th 
part, into 5 parts to be divided, which is only a 3d part of that 
avhich is demanded in the declaration. And it was ſaid that the 
plaintiff could not have verdict, becauſe the verdict in ſuch caſe 
ought to agree with the declaration. But per Cur. the verdict 
may be taken according to the title; and ſo it was. Sid. 229. pl. 26. 
Mich. 16 Car. 2. B. R. Ablet v. Skinner. 

9. In treſpaſs for taking the plaintiff's gown and mantua, and not 


' guilty pleaded, a ſpecial verdict found, that the defendant, as con- 


Skin, 79. 
S. C. dy 
name of 
Speak V. 
Kant. 


See (C. g) 
pl. 45. 48. 
50. 52. 


Brownl.209. 


Sable, took the gown for a tax, but found nothing as to the mantua. 


Adjudged a diſcontinuance as to the whole. 3 Lev. 55. Mich. 
33 Car. 2. C. B. Graves v. Morley. 

10. Defendant pleads ſeveral judgments againſt him as admi- 
niſtrator of J. 5. The plaintiff replies that they are kept on foot 
by fraud. If ze be joined that all the judgments were kept on foot 
by fraud, and it be found that one only had been kept on foot by fraud; 
this iſſue is found for the plaintiff, becauſe the plea was falſe in 


part; and therefore the whole is falſe. Per Curiam. Carth. 196. 


Mich. 3 W. & M. B. R. in caſe of Beake v. Kent. 


(C. g. 4) Verdict for whom found. Variance be- 
tween Verdict and Count, &c. Finding againſt 
Some Defendants only. | 


1. TP RESPASS againſt A. and B. for taking a gun and dagger. 

A. juſtified, becauſe the plaintiff aſſaulted J. S. with them, 
and for preſerving the peace and life of J. S. he tool them. B. pleaded 
not guilty ; the plaintiff replied to the juſtification de /on tort de- 
meſne ; which was found for A. but the jury found B. guilty. It was 
moved, that the action being brought againſt both defendants 
jointly, and the juſtification found for A. the other cannot be 
guilty. But adjudged for the plaintiff; for B. being found guilty, 
ſhall not take advantage of the juſtification made by A. but it 
ſhall rather be intended he took away the gun at another time 
without cauſe ; but if one defendant juſtifies by the gift of goods, 
and it is found for him, the plaintiff cannot have judgment againſt 
the other, though he be found guilty, becauſe it appears he had 
no cauſe of action. Cro. J. 134. pl. 7. Mich. 4 Jac. B. R. Mar- 
lar v. Ailoffe. | 


2. Treſpaſs againſt huſband and wife for beating the plaintiſt's mare, 


8. C. ſeems and for other treſpaſſess upon not guilty, the jury found that the 


— 


(] 


7. p ,,,. 


that he broke: the park, to which the plaintiff ſays that he broke 
the park as he has pleaded, priſt, & c. and the other e contra as 


wife beat the mare, and as to the reſidue they find for the defendant. only a trand- 
The Court held this verdict imperfect, becauſe they find the feme lation of 


CIV, ns 


guilty of beating the mare, but ſay nothing as to the huſband's beat- goo 
ing her, either by way of acquittal or condemnation ; and finding by Hide * 


the defendant * guilty as to the reſidue, extends to the other treſ- eke 9 ae 
In the c 


paſſes only. Yel. 106. Mich. 5 Jac. B. R. Drury v. Dennis. 4 
Scott. Vent. 93. Trin. 22 Car. 2. B. R. Anon. S. P. and S. C. cited. But the Court gave 
judgment for the plaintiff, and ſaid that this caſe in Velv. was a ſtrange opinion, S. P. Show. 350. 
Paſch. 4 & 5 W. & M. DARE v. WAITEH; and the Court held it well; for they may find the 
one guilty, and the other not; and that there is no difference between this and other caſes of differ- 
ent and ſeveral treſpaſſors. And judgment was given for the plaintiff, =Cro. J. 203. pl. 3. Hill. 
5 Jac. B. R. Hales v. White, S. P. accordingly. 
* 
[ 432 ] 


3. Zjectment was brought againſt baron and feme, and the eme 
only was found guilty ; yet it is well, becauſe if any be found guilty, 
it is ſufficient. Lat. 61. Paſch. 1 Car. Hems v. Stroud. 

4. Aſſumpſit againſt 4, who pleaded non afſumpſerunt infra ſex 
annos, and the verdict was, that one of them did afſume infra ſex 


annot, and that the other did not. And it was moved, that no judg- 


ment could be given againſt the defeudant upon whom the verdict 
was found; for this is an zndeb. aſſump. for goods ſold, and it is 
an intire contract, and they muſt all be found to promiſe, or elſe 
it is againſt the plaintiff, Pollexfen Ch. J. Powell and Rokeby 
were of opinion, that the plaintiff could not have judgment; 
but Ventris inclined contra. He admitted, if an indebitat. aſſiump- 
ſit be brought againſt 4, and they plead nz afſump/. and it be found 
that one of them aſſumed, this is againſt the plaintiff; for he 
fails in his action. But in this caſe it may be taken, that they 
did all promiſe at firſt, and that one of them only renewed the 
promiſe within fix years; and that the plea of un afſumpfit infra 
ſex annos, implies a promiſe at firſt, and if one ſhould renew his 
promiſe within 6 years, it is reaſon it ſhould bind him, and the 
plaintiff muſt ſue them all, or elſe he will vary from the original 
contract. Judgment was given for the defendant. 2 Vent. 151. 
Hill. 1 & 2 W. & M. in C. B. Bland v. Haſelrig & al. 


D. g) Verdict. For whom it ſhall be ſaid to be . 
D. g) Verdict. For whom it ſhall be ſaid to be 


found. Found true in Subſtance. 2 


(C. g) pertot. 


Ii. IN treſpaſs of parco fracto, if defendant ſays that deliverance Br. Ver- 
was made by aſſent of the wife of the plaintiff, without that dict, pl. 63. 


above; and the jury ind that the deliverance was not made by aſſent 
of the wife of the plaintiff ; but that it was made by the frankpleage, 
according to the uſage, bnt that the defendant did not break the park. 
The iſſue is found for the defendant ; for the plaintiff has waived 
the advantage which he had of the deliverance, by the aſſent of 
the feme, by his general averment; and ſo all the iſſue was upon 


the breaking of the park. 30 E. 3. 23. b. Adjudged.] 1 
2. In 
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Hob. 52. pl. [z. In a ſeire facias to have execution againſt the executor &. 


8 - 5 if plaintiff declares that he had judgment againſt F. 8. c. and tool 
— 8. Fim in execution by force of a capias ad ſatisfactendum, and that he 
(B. 8) pl. 2. after died in execution, upon which they are at iſſue; and the jury 
1 find that F. S. bar taken in execution upon an alias capias ad /atiſ- 
0.8) ple43- faciendum, and not upon a capias ad /atisfaciendum, yet is found for 
the plaintiff. Tr. 13 Ja. B. between FosTER AND Jacksox, ad- 
judged. Hobart's Reports, 72. ſame caſe. ] 
[433] (CZ. In %%, if the tenant pleads in bar the deed of the brother of 
Br. Verdict, the demandant with warranty, and the demandant denies the deed, 
"8 * a and it is found by the aſſiſe that it avas the deed of the father of the 
20w it ap- demandant, yet the demandant ſhall have judgment. 40 Aſſ. 31. 


ars, tha 1 : 
eee adjudged.] 


the deed of the plaintiff's brother. 


S. C. cited Hob. 55. in caſe of Foſter v. Jackſon. 


Cro. C. 415 [A. In writ of error brought 6y remainder-man in tail to reverſe a 
ER” fine, if the defendant pleads in bar of the writ of error a common 
not appear. Tecovery by tenant in tail of the land; to which plaintiff replies 
Jo. 352. that at the time of the recovery ſuffered, he himſelf was tenant to 
5 _ 850 the precipe of the land compriſed within the recovery, at the time 
cordingly. Of the recovery, and /5 the recovery void; upon which they are at 
Ibid. 373- iſſue, and it is found by verdict hat he vas tenant of part of the 
pl te .S. land, and of part nt. This iflue is found partly for the plaintiff, 
| and partly for the defendant, fo that the Court ſhall go to the 
examination of the error, for this whereof he is found not tenant 
to the præcipe; but it ſhall be a good bar of the writ of error for 
that whereof he is found tenant to the præcipe. Mich. 10 Car. 
B. R. between DoNE AND SMETHURST, per Curiam, adjudged in 
writ of error to reverſe a fine in Cheſter, Intratur, Trin. 8 Car. 
Rot. 1310.} | 
In af, [ 5, in an action upon the caſe, if the plaintiff declares that the 
Coen defendant aſſumed to pay a certain ſum of money upon requeſt, and 
was, that if alleges a reque/} made at à certain day and place; to which the de- 
be aint, fendant pleads nam afſumpſit, and the jury find that the defendant 


e truft aſſumed to pay the ſum, and find nothing of the requeſt, nor that he 


the deferd- EE 
n few aſſumed modo & forma; and therefore it is not found for the 


1 bag : plaintiff, P. 38 El. B. R. between CLayYDoN AND ALSOPPE, ad- 
£45 bolt > 

E gt Judged.] | . | 

buy F the plaintiff for the defendant”s uſe any way, that he would ſee the plaintiff paid when the defend- 
7 Gould an * The jury found the promiſe, | but ſaid nothing of any requeſt, ] The =e 
ment of the Court was, that the verdict did not maintain the declaration, becauſe for collateral e 


ich are not dutiet, a requeſt is material, and not like a duty; as for a debt due, and no day of 


payment expreſſed, that ſhall be alleged to be when he ſhall be thereunto requeſted generally. Brown}. 13. 
Trin. 5 Jac, Gore Vs Colthorp. 


[6. In an information upon the ſtatute of 23 Hf. 8. tam quam, 

Dc, for extortion, if the plaintiff declares that the defendant nas 

keeper of the gaol or priſon of the caſtle of Maidſiane, and took, &c. 

and upon not guilty pleaded, a ſpecial verdict is found that at Maid- 

Hane there is not any caſtle + but that there is a gaol, and that the do- 

* Fol. 712. Jendant was gacler of it, and that“ he took, Sc. for whom this ver- 


id is found. Dubitatur, Hill. 10 Car. B. R. between Goonwin 
| | | | AND 


. 


„ „ e . 4 4i, .a 


th, 


Pleads riens per deſcent ; and the plaintiff ſays that aſſets in D. an 


| Trial. | 
axD Max. Intratur, Hill. 9 Car. Rot. 1088. Mich, 11 Car. The 


Court was of opinion for the plaintiff, notwithſtanding this ob» 
jection 3 but ſtaid for other exception, ] 
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J. If in geclione firmæ a leaſe be pleaded of a manor, De. wheres | 


of the tenements in which 4vere parcel, and upon this ſue is joined, 
quod non dimiſit manerium ; and the jury thereupon give a ſpecial 
verdlict, ſcilicet, that there were not any franktenants, but divers 
copyholders of the manor, and that it was known by the name of a 


mamor. Though it was not a manor in law for default of frank- 


tenants, and though it was alleged in pleading to be a manor, 
which pleading 1s made by men learned ; and though it was in 
an action adverſary, and not amicable, yet inaſmuch as an ifſue 
is triable by lay-gents, and that in truth the tenements in which 
paſſed by the leaſe, this verdick 

the leaſe of the manor; for it is the ſubſtance of the iſſue whe- 
ther it was demiſed or not. Mich. 22, 23 El. B. R. between 
VINES and DuRHam, cited Co. 6. SIR MoyLE FixCcH, 67, ad- 
judged. ] | 


[8. If plaintiff pleads that B. was ſeiſed in fee of land, and there 


of infeoffed A. in fee to the uſe of B. for life, and after to the uſe of 


C. in tail ; to which defendant pleads, and traverſes, without that 
that B. infecſfed A. modo & forma, &c. upon Wich they are at 


iſſuc, and the jury ind that B. was ſeiſed in fee, and infegfed A. in 


fee to the uſe of B. for life, and after to other meſne uſes, which were 


all determined and ended before the plea pleaded, and then to C. in tail. 


In this caſe, though the meſne uſes are not pleaded, yet they being 
determined before the plea pleaded, and not inaterial to the matter in 
queſtion, the iſſue is found for B. who had left thoſe utes out of his 
plea; for now it is to thoſe uſes, as he has pleaded it. Tr. 
14 Car. B. R. between HIipE Ax D Mou, adjudged upon a ſpe- 
cial verdit in writ of error upon ſuch judgment in Bank. In- 
tratur in Banco Regis, P. 14 Car. Rot. 467. and in Bank, Trin. 
12 Car. Rot. 360. (Note, that, as it ſeems to me, the uſes are not 
material in this caſe, inaſmuch as the iſſue is only upon the teott- 
ment, which was a conveyance at common law, and not upon the 
uſes, which is a conveyance by the ſtatute of uſes).] 


is found for him who pleaded [ 434 } 


ſg. If 11 agree to give a verdict, but the 12th will not agree with Br. Verdict. 


them, the verdict cannot be taken from the 11. 41 Af. 11.] 


Lo. Be the juftices may carry the jurors with them in carts, till 
they agree of their verdict, when they do not agree. 


pl. 49. Cites 
S. C. 


Br. Verdict, 
vl. 49. Cites 
. 


S. P. in caſe of life and member. Vent. 97. Mich. 22 Car. 2. B. R. in caſe of the King v. 
Ledgingham.—Raym. 193. The King v. Ladſingham, S. C.— This plea, and pl. g. do not belong ts 


this diviſion. N . 


11. In afſiſe of rent the tenant made default, The plaintiff afcer- 
tained the Court, as he ought, what reit it is, and ſaid that rent-ſer- 
vice; and the jury ſaid that the land is hors de fon fee, but he has 
rent there by preſcription ; and the plaintilF recovered. Br. Verdict, 
pl. 71. cites 13 Aſſ. 4. þ | 

12. Debt againſt the heir upon the obligation of his father, who 


ſo 


Br, Iſſues 


d joines, pl. 


83. cites * 
S. C. 
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fo to iſſue, and it is found that he has aſſets in S. but nothing in D. 
This is a good verdict, and the plaintiff ſhall recover; for aſſets 
or no aflets is the matter, and not the place where it lies; for if 
he has aſſets in any place or vill, this is ſufficient, Br. Verdict, 
pl. 61. cites 10 H. 6. 13. 

 ® Br, Faile 13. It ſeems that if J. N. pleads that W. C. infeoffed him, &c. 
de Recor, and the plaintiff ſays that non feoffavit prout, &c. and it is found 
S> ce that he infeoffed him upon condition, this is a good verdict for him 
Br. Plead- who pleads the feoffment. Br. Verdict, pl. 103. cites * 33 H. 6. 2. 
_—_ and + 16 Af. 19. | | 


. C. 14. b. S. c. cited in caſe of Reniger v. Fogaſa.—S. C. cited Hob. 55. in caſe of 


Fofter v. Jackſon. | 
+ Br. Failer de Record, pl. 6. cites S. C. 


14. If there be a challenge 2 c:/inage, he that takes the chal- 
lenge mit fbew howw the juror his couſin. But yet if the coſinage, 
that is, the effect and ſubſtance, be found, it /ufficeth ; for the law 
prefers that which is material, before that which is formal, 
Co. Litt. 157. a. (f). 

15. If the matten and ſubfance of the iſſue be found, it is ſuſſi- 
cient, Co. Litt. 227. a. 

16. If an ejectment be brought F 20 acres, on a leaſe of 20 
acres, and the defendant plead non ejecit, there if he is found 
guilty but in 10 acres, yet the plaintiff ſhall recover. But other- 
wiſe if the ifſue be non demiſit. Dal. 105. pl. 50. 15 Eliz. 

| Anon. | | | | 
[ 435] 17. In ejectment, the plaintiff declared of an ejeFment of 
And though 100 acres, and ſhiewed his /ca/e in evidence, which war only of 
the words 40 acres, it was objected that he#had failed of his leaſe, there 


La had being no ſuch leafe as that of which he counted, But it was 


been inſert- ruled to be good for as much as was compriſed in the leaſe, and 


bo 14 that the jury might acquit him of the reſidue. Cro. Eliz. 13. 


could not in pl. 4 Hill. 25 Eliz. . B. Guy V. Rand. 
judgment 
ot law be extended to fo much a greater quantity. See Velv. 166. Mich. 7 Jac. B. R. Anon. 


18. In debt againſt an executor for rent due in the time of his teſ- 
tator, the defendant pleaded levy per diſtreſs & fic non detinet ; the 
jury found that the aſſignee of the executor had paid the rent to the 
Plaintiff, who had accepted it, but that no diſtreſt was taken. It was 

_ adjudged by 3 judges that defendant ſhould have Judgment, 
becauſe the ſubſtance of the plea was found for him, (viz. ) that 
the rent was paid, and by conſequence the defendant nil detinet. 
But Walmſley contra. Gro. Eliz. 140. pl. 1. Trin. 31 Eliz. Sir 
Tho. Cecil v. Harris. | 

2 And. 48. 19. In an avowry, the iſſue was whether the locus in quo, &C. 
1 was the freehold of the avowant or not, and the verdict found that 
S. C. and it was the freehold of the avowant's wife, And per Cur. it is found 
ſays 3 judges againſt him; for when he ſays his freehold, it is to be intended 
e ee _ his ſole freehold, and in his own right. Cro. Eliz. 524. pl. 52. 
. 38 & 39 Eliz. B. R. Bonner v. Walker. a 


other doubted; for that it appears upon the verdict, that the baron had ſufficient cauſe to do what he 
did, and then it is all one in ſubſtance ; and upon ſuch matter appearing, the Court ought to adjudge. 
| 20. 


Trial, 


20. If a tenant brings an action of zre/paſs, wherefore by farce 


and arms, &c. againſt his lord, and the lord pleads that the plaintiff 


holds by fuch fervices, and iſſue be taken upon it, and the jury 


finds that he holds by other ſervices, the verdict is ſufficiently found 


for the lord, becauſe the plaintiff could not maintain an aCtion 
againſt his lord; per Warburton J. Brownl. 177. Hill. 7 Jac, 


Pope v. Shurm. 


21. In caſe for incigſing the common, the declaration ſuppoſed com- 


mon to 60 acres of land, 60 acres meadow, and 80 acres paſture ; 


upon not guilty pleaded, the verdict finds that he had common to a 
meſſuage, and go acres of land, meadow and paſture, thereunto ap- 
pertaining ; and for the reſidue that he had not common. It was aſ- 
ſigned for error, that they have not found ſuch common where- 
of the plaintiff counts, no more likewiſe do they ſhew the quan- 
tity of the acres of the land, meadow and paſture reſpectively, but 
confuſedly to go acres of land, meadow and paſture ; wherefore 
this is not any ſuch common as the plaintiff declares of. Sed non 
allocatur; for the common is but the inducement to the action, and 
the ſubſtance is the inclaſure, which did the tort ; and if he had com- 
mon to more or leſs land, it had not been material in this action, 
or upon this iſſue. But if it had been a ſpecial iſſue whether he 


bad common for ſo much land, it might peradventure have been 


otherwiſe ; wherefore, &c. Cro. J. 630. pl. 2. Hill. 19 Jac. B. R. 
Eardley v. 'Turnock. | | 

22, Iſſue whether money was paid for a mortgage upon White 
Acre, if verdict finds that it was paid for Black Acre and White 
Acre, it is good per Cur, Keb. 192. pl. 176. Mich. 13 Car. 2, 
B. R. Levit v. Crane. | 

23. So per Twiſden, whether a common was from Lady-day 10 
Michaelmas, and the verdict finds from Chriſtmas to Michaelmas- 
day, it is good. Keb. 192. pl. 176. Mich. 13 Car. 2. B. R. Levit 
v. Crane, | 

24. If 2 covenant to build a houſe artificially, and in action againſt 
them, one makes default, and the other pleada that the houſe was ar- 
tificially erected, or that it was ——— erected by himſelf (with- 
out ſaying by them 2) and the jury find accordingly. 'This 1s a 
good een of the covenant, becauſe the ing required to 
be done is accordingly performed; per Twiſden J. Sid. 76. pl. 8. 
Paſch. 14 Car. 2. B. R. in caſe of Boulter v. Ford. 

25. If the iſſue be payment at A. and the verdict is payment at 
B. it is a good verdict; for the place is not material, Keb. 662. 
pl. 54. Hill. 15 & 16 Car. 2. B. R- Lucas v. Harlow. 

26. The plaintiff in treſpaſs declared, that according to the cuſ- 
tom there, he was choſe burgeſs of R. OF. 1, and in the 3d year of 
W. & M. but it appeared en the evidence, that he-was choſe on the 
29th Sept. in the 3d year, &c. and not an Oct. 1, as plaintiff 
counted; and where it was laid that he was elected according 7s 
the cuſtom on Oct. 1, which was not ſo, becauſe the cuſtom to 
chooſe is upon 29 Sept. and ſo it was urged that the plaintiff had 


failed in the cuſtom, for that the day is parcel thereof, Sed non 


allocatur, becauſe the day is not material; for the plaintiff has 
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2 Roll, Rep. 
232. Var- 
LIE v. 
Tux Nock, 
S. 5 but 
8. P. does 
not ap- 
pear. 

Palm. 269. 
8. . and 
reſolved by 
Lea Ch. J. 
Doderidge 
and Cham. 
berlaine J. 
that the ver- 
dict is good 
enough, 


proved 
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436 Trial. 
| de himſelf to be choſen on the cuſtomary day, (viz.) 29 Sept. U 
the day in the declaration ig but form, and being laid before the h 
action brought, it is well enough. But it had been otherwiſe if 
the plaintiff bad laid the right day in his declaration, and had proved 
| | Bimſelf choſen on a wrong day, for there he would have failed of the 
. cuſtom ; but here he has proved himſelf duly choſen before the P 
action brought; ſo that there is a difference where the election is 
wrong but the day laid right, and where the election is right but the 
day laid wrong. Carth. 228. Paſch. 4 W. & M. B. R. Vaughan 
v. Lewis. | | — = | 


| 8 

1 | | P 

(D. g. 2) Surpluſage in VerdiQts, and the Efe# 4 
| thereof. | t 
r. WY HEN a jury brings in a verdict and there is ſurpluſage, f 
the Court will reef the ſurpluſage. 11 Mod. 64. pl. 2. 72 

cites 3 Le. 85. 1 Le. 323. 7H. 6. 20. L 
2. In ward, the plaintiff recovered upon the proclamation, and * 
crit iſſued te inquire of the damages, which found damages 20 l. and 11 
that the infant was of full age before the writ of ward brought; the * 
plaintiff prayed damages. For per Finch. the finding that the Fa 
infant was of full age before the writ brought, is ſurpluſage, and ti 


therefore the plaintiff ought to recover, which ſcems to be law; 

for the age of the infant was not any article of their charge. Br. Nu- 

. gation, pl. 16. cites 39 E. 3. g. | 

Br. Nuga- 3. In annuity the plaintiff counted by preſcription, and the tenant 

__ 25 traverſed the preſcription, and found for the plaintiff, and that nothing 

in arrear, and the plaintiff recovered ; for the iſſue is found for 

him, and the nothing arrear is void, and ſurpluſage; for it is 

not part of the ifſue. Quod nota. Br. Verdict, pl. 78. cites 

. 38: | 

Br. Eftop- ' 4. Surpluſage found by verdict over the iſſue, and more than 

kel. Fl. 27 needs, between the anceſtor of the demandant, and one whoſe 

3. 38. S. C. eſtate the tenant has, Ahall be no eſtoppel ; per Finch. and Caund. 
Br. Nugation, pl. 7. cites 49 E. 3. | 

5. In præcipe quod reddat, the iſſue was between the demandant 

and J. N. who prayed to be received, if the tenant had fee or not, and 

found that the tenant never had any thing, nor the prayor any thing in 

reverſion ; and this laſt part was held ſurpluſage, and is not mate- 


g. 42 B. BS HY RY 


rial. - Br. Nugation, pl. 25. cites 47 E. 3. 19. pl 

6. When the Court makes the jury inquire of other matter, in * 

which is found a dubicus tenancy, this is only ſurpluſage; and there- off 

= the judgment ſhall be affirmed. B Verdict, pl. 67. cites je, 

3 H. 4. 16. | | | ſa 

[437] 7. Where the 4% gives verdict de gree at large, there all the - 

Br. Nuga- matter ſhall be taken # be their verdict. But where they ſay their A 

e ey verdift, and after they add more to it by the coertion of the Court, Le 
there the Court ſhall adjudge upon the firſt part of the verdict, 

and not upon the laſt, as here; for it is only ſurpluſage, which pr 

ſhall not hurt, Puri wos not adjudged, and this caſe is not in ww: 


the 


Trial. 
the printed book. Br. Verdict, pl. 67. cites 3 H. 4. 16. per Mark- 
ham ]. 

8. If the jury find the iſſue, and more, the ſurpluſage is void; as 
in iſſue upon immediate ſciſin, they find this, and alſo a continual claim, 
this part is void ; for it is ſurpluſage; per Strange & non negatur. 
Br. Verdict, pl. 68. cites 7 H. 6. 8, 9, 10. 
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Br. Nuga- 


tion, pl. 25s 
cites S.C.— 
S. C. cited 
Le. 67. pl. 
86. in PE- 


PYS's Caſe, but cites it as 7 H. 6. 20. 


9. Where ſurpluſage is found by verdict in aſſiſe, as jeintenancy, 
&c. which abates the qurit, yet this 15 only ſurpluſage when it is not 
pleaded, and ſhall not rcjucice the plaintiff. Br. Nugation, pl. 27. 
cites 33 H. 6. 


10. If a jury give a verdift of the whole iſſue, and of more, fc. 


that which is more is ſurpluſage, and ſhall not ftay judgment; 
for utile per inutile non vitiatur. But neceſſary incidents required 


by law, the jury may find. Co. Litt. 227. a. 


11. Treſpaſs for breaking his houſe in ſuch a pariſb and ward in 
London, upon not guilty pleaded the jury found the treſpaſs, and 
that the houſe was in the pariſh, but not in the ward. It was held 
that this verdict is for the plaintiff; for the finding that it was 
not in the ward, was ſuperfluous, it being admitted by the parties, 
and the jury ought not to meddle with it ; judgment for the plain- 
tiff. Cro. Eliz. 283. pl. 6. Trin. 24 Eliz. B. R. Haſſell v. Juxon. 
12. Vaſte. The plaintiff declared that P. the defendant, ſciſed 
in fee, made a feoffment to the uſe of himſelf for life, the remainder to 
the uſe of A. mother of the plaintiff in fee ; that A. died, and the re- 
mainder deſcended to him, and the waſte was done after her death. 


The defendant pleaded that he was ſeiſed in fee, abſgue hoc that he 


made a feoffment. It was found that he made a feoffment, and that 


it was fo the uſe of himſelf for life, <vithout impeachment of waſte, the 


remainder over ut ſupra. It was objected that this verdict was 
found for the defendant ; for although it be not found he was ſeiſed 
in fee, yet it was found he held for life, without impeachment 
of waſte, and ſo no cauſe of action. And of that opinion was 
Windham J. but the other juſtices contra; and ſaid that the jury 
had found more than they needed. It was adjudged for the plain- 
tiff. Cro. E. 40. pl. 3. Trin. 27 Eliz. C. B. Clare v. Pepys. 


S. C. by the name of KA VRT v. DEeuzar, by Anderſon Ch. ] 


13. Dower againſt the heir of lande in A. and B. the tenant 
pleaded ne unques ſeiſie que deaver, the jury find that the huſband, 
during the coverture, was ſeiſed of all the tenements, preterquam 
the tenements in A. &c. fo as the widow dotari potuit. It was ob- 
jected that the præterquam confounds the verdict ; but the Court 
ſaid that the præterquam is idle, and ſurpluſage ; for it is of an- 
other thing than what is in demand, and the ſeiſin of the lands in 
A. and B. is confeſſed, and the (præterquam) nihil operatur. 
Le. 92. pl. 118. Mich. 29 & 3o Eliz. C. B. Butler v. Ayres. 

14. If the firft part of their finding be full to the iſſue, either ex- 
preſsly or by implication, if the latter part of their finding do any 
ways contradif this, then the firſt part of their finding ſhall bo 
| 5 -- 8 good, 


Br, Aſſiſe, 
pl. 29. cites 
33 Heb. 37. 
5. Cs 


3 Le. 30. pl. 
121. PE- 
PYsS'S Caſe, 
S. C. And 
per Ander- 
ſon and 
Rhodes, this 
impunity 
from waſte 
is a foreign 
matter, not 
within the 
charge of 
the jury; 
and judg- 
ment was 
given for 
the plaintiff, 
---Ow. 91. 
accordingly. 
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good, and the latter part void; per Doderidge juſt. 2 Bulſt. 56. 


Mich. 10 Jac. in caſe. of James v. Harris. 
£438 ] 15. In replevin, the defendant avowed for that the lord P. was 
ſeiſed of the manor, &Cc. and ſo preſcribed to haue a leet there, where 
all refiants ought to attend once in a year, - and that the plaintiff was 
emerced for not attending. Iſue being taken upon the preſcription, 
the jury found it as pleaded ; and farther, that J. S. was ſeiſed in 
ee of another manor called R. within that manor, and preſcribed for a 


feet likewiſe : ſo that a queſtion was made whether he ſhould be 


chargeable to two leets. But it was adjudged, that ſince the ver- 


dict had found the iflue verbatim for the avowant, the other 
matter found is not material, Cro. Car, 75. Trin. 3 Car. C. B. 
Eve v. Wright. | 
Jo. 152. pl. 16. Aſſumpfit againft an executor, and counted that the teflator, 16 


3+ Ingorthall OS, 18 Fac. in conſideration of 51. lent him, promiſed to pay, Qc. 


v. Samms, 


S. C. accorg. The defendant pleaded that the teſtator non aſſumpſit. The jury 
ingly. Fund aſſumpſit modo & forma, but that the teflator died ſuch a day 
17 Fac. ſo as he was dead a year or more before the time found 
in the record. Reſolved that the verdict being aſſumpſit modo & 


forma, the finding over that the teſtator died before the time men- 


tioned in the declaration, was but idle and ſurpluſage; nor is the 
day of aſſumpſit material. And adjudged for the plaintiff, Cro. 
| Car. 130. pl. 5. Mich. 4 Car. B. R. Inkerſals v. Samms. 
Keb. $10. 17. In ejefment of a manor, the verdict found for the manor for 
ls be tze plaintiff, and for the ſervices for defendant. It was moved, that 
Court beld the laſt part gqucad ſervitia, was ſurpluſage. But the Court gave 
it a manifeſt no judgment upon that point. Sid. 232. pl. 33. Mich. 16 Car. 2. 
— by B. R. Hamond v. Coniſby. | | 
the defendant, the verdict not being to be taken by parcels, nor the judgment; and that the judg- 
ment was ſtayed. | 


x Show. 18, In treſpaſs for taking plaintiff*s ſheep, the defendant juſtified 


1, agg fer damage-feaſant, the plaintiff in his replication preſcribed to have 
S. C.—12 common for ſheep ; and the preſcription being traverſed, the jury 
Mod. 25. found that the plaintiff had common for ſheep, and alſo for cows ; it 


8 was objected that this verdict did not maintain this preſcription, 


| The Court becauſe it was larger than it was pleaded ; but it was adjudged 


held that for the plaintiff. 4 Mod. 89. Paſch. 4 W. & M. Bridges v. Ser. 


was a gene- | 
ral verdict for the plaintiff, and the other matter found afterwards is ſurpluſage and void, Beſides, as 
the action was only for taking ſheep, the plaintiff might well abridge his preſcription as to them only, 
fince nothing elſe was in diſpute. And the finding he had common for other cattle does not falſify his 
preic:iption, but ſtands well with it. Carth. 219. Bruges v. Searle, S. C. 
19. If the jury in a ſpecial verdict iind the iſue, all which they 
find afterwards to the contrary is ſurpluſage. See 2 Ld, Raym. 
Rep. 860. 865. in caſe of Jonkin v. Crocker. ; 


(D. g. 3) Advantage of a Verdict. By whom it 
may be taken. Strangers. 


. : 
1. IF 200 are indicted of the death of a huſband, and the feme 
brings appeal againſt the one, who is acquitted by nonſuit af- 
ter appearance or otherwiſe, ſhe ihall not have appeal againſt the 
19 | 5 


Trial. 
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bilier, nor any other; by which he was arraigned at the ſuit of 


the king. 
the record; which ſeldom happens. 
47 Aff 7. | 


2. He who is a Hranger to the iſſue ſhall not have advantage of 
' the werdif or trial, though he was party to the original. Br. Record, 


pl. 3. cites 33 H. 6. | | 


3. As in debt againft 2 if D. by ſeveral precipes, and beth were 
outlawed, and the one taken by capias utlagatum, and pleaded that ns 
ſuch vill, and found for him, and he went quit, and after the other 
was taken by captas uilagatum, and would have taken advantage of the 
fir wverdi and judgment; and could not by the beſt opinion, 
by which the attorney of the king confeſſed the exception, and 
thereupon he was diſmiſſed. Br. Eſtranger al fait, pl. 3. cites 
33 H. 6. 51, 52. 

4. But per Hobart Ch. J. where an ue is well found, it ſhall 


ſometime relieve a ſtranger, as in the caſe of * 'TiLLY AND Moo- 


Dy, 7 E. 4. 31. where an action of freſpaſt was brought again/? 2 


for taking of goods, the one pleaded not guilty, and it was found againſt 


him, and the other pleaded that the plaintiff had + given him the goods, 
whereupon iſſue was taken, and that found againſt the plaintiff, and 
therefore judgment was given againſt him; for the iſſue was well 
found, and the action being the ſame, and beth the defendants parties 
zo it, and the Court being appriſed that the title was againſt the 
plaintiff, no judgment could be given for him againſt the other, 
But if the plaintiff had brought his action ſeverally againſt either 


Brooke ſays, and ſo ſee a ſtranger has advantage of { 439 J 
Br. Appeal, pl. 139. cites 


Br. Trials, 
pl. 2. cites 

33 . 
* 


Br. Verdict, pl. 60. cites S. C. 


Br. Eſtoppel, 
pl. 22 3. cites 
8. C0.— 
Fitzh. Utla- 
gary, pl. 26. 
Cites S. C. 


8. C. cited 
Pl. C. 66. b. 
by Monta- 
gue Ch. J. 
in caſe of 
Dive v. 
MaNYNG=- 
HAM ; and 
Ibid. in 
Marg. it is 
cited as Hill. 
7 E. 4+ fol, 
31. and 
abridged by 
Fitzh. tite 


defendant (as he might) he would have had his judgment, though Judgments, 


perhaps the defendant might have been relieved by audita querela 
upon the other judgment ; tamen quzre of that. Hob. 54. in 
caſe of Foſter v. Jackſon. 


50.— 18. P. 


Cur. Obiter, in the caſe of Mart v. Ar III & EYLETT ; for thereby he deſtroys the plain · 


tiff 's title, and ſhews that he could have no cauſe of action. 


5. So iu covenanted to build an houſe artificially, and in covenant 
againſt them judgment was againſt one by default; the other pleaded 
that they tauo did artificially build the houſe, upon which they were 
at iſſue, and foumd for the defendant. The plaintiff moved for a 
writ of inquiry againſt the other, againſt whom judgment paſſed 
by default, but it was denied, and per Cur. he ſhall not be charged 
with any damages ; for it appears by the verdict, that the covenant 
was performed, and the other defendant ſhall have coſts againſt the 


' plaintiff. Sid. 76. pl. 8. Paſch. 14 Car. 2. B. R. Boulter v. Ford, 


(E. g) Verdict. What Verdi# may be altered. 
[ 1. FF a jury find a privy verdict, yet they may alter it in pen 


court, ] | 


oL. XXI. 


S. P. Co. Lit. 
2427. — 
After the 


riſing of the Court, the jury gave a privy werdi? for the defendant, at another day gave a werde ff 
LT the queſtion was, upon which of thele verdicts judgment ſhould be given, and jel 
Ii 


that 
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that it ſhall be upon the laſt, becauſe that is the true verdict which is given openly in court, and the 
other was only allowed for the eaſe of the jury, that they might refreſh themſelves. Moor 33. pl. 108. 
Trin. 3 Eliz. Anon — Pl. C. 211. b. Mich. 2&4 Eliz. SaAuN D ERS v. FAEEMAN, S. P. and ſeems 
to be S. C.- D. 200. a. pl. 21. S. C. ſays, that borh werdifts were returned wpen the foſtea, by advice of 
all the juſtices of alſiſe in England, and that by the opinion of all the juſtices, viz. Weſton, Browne, 
and Dyer, the laſt verdict ſhall end and be in force, and not the firtt. S. C. cited 2 H. Hiſt. 


* Pl. C. 299, 300. and ſays, that. if the jurors by miſtake or partiality give their verdict in court, yet 


they may rectify it before it is recorded, or by advice of the Court go together again and conſider better 
of it, and alter what they have deliveied. 

"0449 } [2. Upon a writ of extend: facias pon a ſtatute, if the ſheriff im- 
panel a jury, and they deliver the verdict to the ſheriff in writing, 
they may after make it more formal, but they cannot alter it in 
ſubRance ; for it is a complete verdict by the delivery of it to the 

ſheriff. M. 12 Ja. B. DaLEBIE's caſe.] 

3. In aſſiſe, if the verdict at large finds a releaſe, they may 

ꝛbai ve it, and give expreſs verdid at their peril, And ſo they did 

there; for when at the firſt they gave it at large upon a matter 

doubtful, they afterwards waived it, and gave expreſs verdict 

that the plaintiff was ſeifed and diſſeiſed; quod nota bene. Br. 

| Waiver de Choſes, pl. 16. cites 16 Aſſ. 15. TT 

Br. Verdict, 4. Conſpiracy againſt two who pleaded nat guilty, and the fury 
fund the one guilty and the other not, and the Court gave them 
Br. Conſpi- liberty to go together again to be better adviſed, who came back 
racy, pl. 13. and ſaid that beth were guilty; for the one cannot conſpire alone. 


_ eitesS-©-— Br. Jurors, pl. 7. cites 11 H. 4. 2. 


Br. Judges, | 
pl. 2. cites S. C. S. C. cited Pl. C. 211. b. 212. a. in caſe of Sanders v. Freeman. 
If the ver- 5. After the verdict recorded, the jury cannot vary from it; 


3 _ but before it be recorded they may vary from the firſt offer of 
cannot re- their verdict, and that verdict which is recorded ſhall ſtand. 


tract or alter Co. Litt. 227. b. 
it. 2H. Hiſt. 
Pl. C. zoo. cites Co. Litt. 327. 7 R. 2. Corone, 108. 20 Aſſ. 12. 5 H. 7. 22. b. 
6. Treſpaſs in 3 acres, jury gave verdict in open court, and find 
as to one acre for plaintiff, as to one acre for defendant, and as 
to 3d acre not agreed. By leave of the Court they go out to con- 


fider of the 3d, and upon return, they find all 3 for the plaintiff, 


and aſſeſs damages, and colts, for the whole, without ſaying any 
thing of their alteration of their verdict, and yet upon great deli- 
beration judgment was given for the plaintiff. D. 204. b. 205. a. 
pl. 3- Mich. 3 & 4 Eliz. Anon. | 


(E. g. 2) Verdict fal/ified. 
See tit, Fal- 1. WW HERE i ue of tenant in tail is bound by a verdict and 


— 1 af cannot avoid it, his leſce, though the leaſe was made be- 

(R). fore the judgment given, mult be bound; and ſhall never falſify 
this verdict either by the ſtatute 21 H. 8. or by the common 
law. Roll. Rep. 424. 443. Crawley v. Marrow. 

See tit. Fal- 2. If a verdict paſs againſt tenant in tail, ue in tail ſhall ne- 

arying Re. ver falſify it in the point tried; per Cur. Roll. Rep. 443. Craw- 

Coveries 

(D). If a ley V. Marrow. | f | | 

teire ſac: 45 LE brought againſt the iſſue in tai! upon a judgment in debt againſt the anceſtor, and he being 
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warned makes default, he ſhall not come afterwards and ſay that he is tenant in tail; and the ſame law if 
he pleads any other matter, and it is found againſt him; per Cur. 1 Salk. 276. pl. 3. Mich. 3 Anne, 
B. R. in caſe of Trevivian v. Lawrence. 6 Mod. 257. S. C. and by Holt Ch. J. the iſſue in 
tail cannot falfify in the point tried; as if in a writ of entry a recovery be againſt the anceſtor of 
iſſue in tail, the iſſue cannot falſify it in the point tried, but he may ſay that bis anceſtor omitted giving 
ſuch * things in evidence which be can now give. 2 Ld. Raym. Rep. 1050. TREvIBAN v. LAw- 
ENCE, S. C. and S. P. per Holt Ch. J. that he ſhall not in a real action falſify it ditectly, but only 
in a ſpecial manner, as by ſaying that ſome evidence was omitted, 
| *[ 441] 


(E. g. 3) Verdict. What ſhall be ſaid a [ufficient 
Finding. 


1. 1 treſpaſs they were at iſſue if it be the franktenement of the de- 
fendant or not, and the jury would have given their verdict 
at large, and could not as in aſſiſe, per Hank. and therefore 
ought to give expreſs verdia ; and if it was the franktenement 
of the tenant by diſſeiſin at the time of the treſpaſs, this ſuffices ; 
for this is the iſſue 3 quod nota. Br. Verdict, pl. 10. cites 

H. 4. . : 

x 2. If the bar nor the title are not good, and the ſeiſin and diſſeiſin 
is found, the plaintiff ſhall recover; for this is well found; per 
Keble. Br. Aſſiſe, pl. 498. cites 10 H. 7. 23. 

3. In account againf? the defendant, as bailiff, of certain cloths, 

he pleaded, that as to part he was bailiff to the plaintiff and another 
jointly, and for the refidue that he never was bailiff to render account. 
The jury found that he was bailiff for 16 cloths, and not bailiſ for 
the reſidue, without ſaying whether the 16 cloths belonged to them jount- 
ly or not; whereupon judgment was given for the plaintiff in 
C. B. and upon error brought in B. R. it was affirmed, and that 
this verdict was good enough for the iſſue. Moor, 548. pl. 733. 
Mich. 37 & 38 Eliz. Tirrill v. Darcy. 

4. In debt upon bond the iſſue was whether the plaintiff had enjoyed It was like- 
or poſſeſſed the office of beadle of the court of conſcience for ſuch a time. _— - = : 
The jury found that there was ſuch an office in reputation, but whe- he occupied 
ther in jure or nat they did not know, and that he occupied it for the it, as 2 
time mentioned, It was held that this was a good verdict, and ſuf- = Hg Mak 
ficient, if there was ſuch an office in reputation only, Moor, 401. he had and 


pl. 527. Paſch. 37 Eliz. Dudley v. Knight. : 8 


pl. 1. Dudley v. Kington, S. C. 


5. In caſe, upon non aſſumpſit pleaded, the jury found that by 
nonper formance of the promiſe the plaintiff had ſuſtained g ol. damages, 
and afſeſſed cofts, and the plaintiff had judgment. But upon error 
brought it was reverſed, becauſe this was as no verdict, the jury 
having not found the matter in iſſue, (viz.) whether the defendant 
promiſed or not; for the finding that the plaintiff ſuſtained dama- 
ges, &c. is only a finding the promiſe by foreign implication, 
which is not good upon a general iſſue, Tel. 77. Mich. 3 Jac, 
B. R. Shelly v. Alſop. | 8 

6. Leſſee for years of tithes, granted all his intergſt therein to the 2 Bult. 65. 
plaintiff, who brought his action for not ſetting them out ; and the S. C. 
ſue being whether there was a * of tithes, it ar found for 
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9 Rep. 6g. 
a. in Mac- 
KALLY'S 
caſe, for kill- 
ing the ſcr- 
jeant. 


Trial. 


the plaintiff. It was then objected that the leaſe was void, being 
made by an abbot within an year before the diſſolution; but it 
was held, that the verdict being found directly upon the d 


charge of tithes, which was e's only matter in iſſue, it is well 


enough; for the leaſe 2vos cy un inducement to the plaintifF's title, 
Cro. J. 318. pl. 1. Hill. 10 Jac. Arnold v. Bidgood. 

* Howſocy er a verdict ſceins to vary from the Hue, and conclude 
not formally or punctually ts the iſſue, ſo as you cannot find the 
words of the iſſue in the verdict, yet if the verdict may be concluded 
out of it to the point in iſſue, the COus t ſhall d 11 into form, and 
make it ſerve; per Hobart Ch. J. Hob. 54. in caſe of Foſter v. 
Jackſon. 

8. In an Sectiene ſirmæ a ſpecial verdict was found, that A. was 
ſciſed, &c. and being fo ſeifed the ſirſt of May, &c. fecit ſigillivit, 
& ſcriptum ſuum tradidit & deliberant, an indenture purporting a 
leaſe for life, which follows, &c. this indenture made, &c. by force 
of which the ee enteren, & c. And by the Court, this is no good 
finding of a leaſe for life, becauſe they have t found livery and 

ſelſin, nor an expreſs d: wife for life. Noy 118. Hill v. Prouſc. 

9. In a quare impedit a ſpecia! verdict fourd an ur ument under 
the hand and ſcal of the bifhop, with this indorſement, (viz.) that a re- 

frgnatien qvas acknowledged and accepted by the biſhop. It was re- 
folved and agreed, that this is no abſolute finding ; that it was a 
reſignation in fact; for it was only a circumPance, and inducement to 
a reſignation. Noy, 147. Smith v. Foaves. 

10. So of finding a deed with indorſement that livery was made, 
15 not a finding of a [caſe for life. Noy, 148. in caſe of Smith v. 
Foaves. 

11. $2 the finding of an acquittance of the debtee is not a good 
finding upon an ifſue of plene adminiſiravit ; for it was but a 
circumſtance and inducement to the jury. Noy, 147. Smith v. 
Foaves. 


12. Upon an indiFment of murder, quod felonice percuſſit, &c. if 


the jury find percufſit tantum, yet the verdict is good; for the 
judges of the Court are to refolve upon the ſpecial matter, 
whether it was felonice, and ſo murder or not, Lib. g. 69. and 
if the Court adjudge it murder, then the jurors in the concluſion 
of their verdict find the felon guilty of the murder contained in the 
indictment. Trials per Pais, 257, 258. 

13. Debt on bond againſt A. for the payment of 1001. by A. B. C. or 
any of them. Detendant pleaded /olvit ad diem ; the plaintiff rephed, 
that neither A. B. C. or any of them, had paid the money; and the 
jury found that the ſaid A. had nat paid it ; and judgment for the 
plaintiff, It was aſſigned for error, that the verdict was not ac- 
cording to the iſſue; for perhaps B. or C. might have paid it. 
But reſolved that the verdict was good, becauſe neither B. or C. 
are mentioned in the plea, and the addition of them in the repli- 


cation is but ſurpluſage; and it ſhall not be intended that the 


money was paid by either of the other two, when the defendant 
pleads that he himſelf paid it. Cro. Car. 6, pl. 3. Paſch. 1 Car. 
Arſcot v. Heal, 

14. A. 


denial in trover, &c. 


Trial. 


14. devife a rent to be thing out of TY meſſuages, 
lands, &c. in the poſſeſſion of oral tenants, and which de- 
ſeended to 2 daughters, who were Ins heirs. The r. rent was arrear 
for many years. In offiſe brought by the deviſee the jury found a 
feifin by the hand: of one of the Buſtands of the aid 2 daughters, Re- 


ſolved this was a ſufficient finding; as it is in the cate of ſeiſin 


given by one jointenant, &c. Cro. C. 520. pl. 21. Mich. 14 Car. 
B. R. Morris v. Prince. 

15. Upon an iſſue directed out of Chancery a ſpecial verdict 
was found, 
Bl. Acre, (which laſt are the lands in queſtion, ) in tail; and he be- 
ing ſo ſolfed' ſuffered a recovery of the 2 4 manrs with the appurtc- 
nances, and they found that Br Acre, &c. was not Parco, of toe ma- 
nor of L. and M. or either rhein; but that from E. 6th's time they 
were demiſed by copy, as parcel of he manor, &c. pretexiu quorum, 
they were reputed parcel of the manors. It was argued that this was 
infuthcient, becauſe here is not any reputation expreſsly found, 
but the contrary ; for it is found exprefsly that they are not par- 
cel of the manors, and then it is found that they were demiſed as 
parcel, pretextu quorum they were reputed ; fo that it is not exprefs- 
ty found that they were reputed parcel of the manors, * but præ- 
textu quorum like to the caſe where the jury found requeſt and 
But per Cur. the verdict is good, and re- 
putation well found, though the * word: Bad been amitted. Sid. 190. 
pl. 19. Paſch. 16 Car. 2. 8B. R. Thin v. Thin. 


that A, was feiſed of the maners of L. and M. and of 
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Ley. 27, 28. 
S. C. but 
not ſo full 
as to this 
point of the 
verdict.— 
Vent. 51. 
S. . bat 
nothing faid 
as to the 
VerdiCt, 
A queſtion 
was whetL er 
copybold 
lands paſſed 
by the wwords 
re puted par- 
cel of the 
manor. It 
was held, 
that if in 
this caſe the 
jury had 


found only that the lands had been reputed parcel of the manor, the Court could not have given 
judgment becauſe they had found that which they had not been proper judges of. And it was alſo 
held, that where the jury feund the particular matters, which particulars are a ſolid ground for a 
reputation, the Court thall adjudge it reputed parcel; and ſo it ſhall pals by thoſe words in the grant 
ot the king; and judgment was given accord! ngly. Freem. Rep. 207. pl. 212. Paſch. 1676. C. B. 


Lee v. Browne, 


16. Preſcription to have common for 12 cows for a yard-land, 
and fo pro rata #9 have common for a cow and a half, tor half a quar- 
ter of a yard- and. After verdi& it was moved in arreſt of judg- 
ment, that one cannot preſcribe to have common for half a cow. 
But it was anſwered, and fo reſolved per Cur. that it being found, 
it ſhall be intended to be as it may be, viz. for half a year, or that 
two joined when each of them had [a right for! half a cow. 
Sid. 226. pl. 20. Mich. 16 Car. 2. B. R. Ellard v. Hill. 


*[ 443] 
Lev. 141. 
8. C. 
name of 
HILL v. 
EL LARD, 
that it was 
held per 
Windham 
and I wilen 
cæteris ab- 
ſentibus, if 


in replevin ſo much of the preſcription be found as ſerves the turn of the party, though all be not 


tound, it is luſtcient. 


17. Queſtion was, whether the ndiug a deed in which there is a 
recital, be a Hi inding of the matter recited ? And it was urged, that 
it Was, as in caſe a jury finds a deed of bargain and ſale, «wherein 
money is mentioned to be paid, the money 15 found to be paid. But the 
Court denied that a matter recited in a deed found, is found fo; 
for then if there be a falſe recital in a deed, the jury will find a 
falſity z and yet they find nothing but truth, which would be ab- 
ſurd. And that inſtance of a bargain and fale is nothing; for 
there, though the money be never paid, yet it is a good conſidera- 

11 3- tion 
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tion if it be mentioned in the deed. Freem. Rep: 529. pl. 712. n 

Trin. 1680. C. B. in cafe of Blackmore v. Cumberford. ſc 
Carth. 426. 18. Upon the ſtatute of 1 JW. M. 21. about nominating a k. 
S. Sn clerk of the peace by the cuſtos rotulorum, a ſpecial verdiẽt was th 
3 "Ig you found, that the earl of W. was cuſtos rotulorum of the county of 3 
pl. 4. S. C. K. that the office of clerk of the peace was vacant ; that the 12th bo 
but 8. T. of July the carl, by writing under hand and ſeal, appointed Phil. 


1 Owen to be clerk of the peace, durante bene placito of the ſaid 


Mod. 386. earl; that after, the 15th of July, at the general quarter- ſeſſions, 
1 e ee the ſaid writing was Beun to the juſtices of peace, and a queſtion (] 
not appear. aroſe among them of the validity of the grant, and they refuſed 

to admit him. Aferwwards at the ſame ſeſſions, held by adjourn- 


ment at Canterbury, by the earl of W.'s orders, the /aid writing 


was read in court, and then at the ſame ſeſſions, ab/que ulla relatione Fa 
ad ſcriptum pred. habita, the ſaid earl ſpoke hæc verba ſequentia, in 

his Anglicanis verbis, I do nominate and appoint the ſaid P. Owen to a 
be clerk of the peace, according to the aft of parliament. And af- 4 
terwards Owen was admitted; then the earl died, and the earl of þ 
Rumney was made cuſtos rotulorum, who granted the ſaid office 5 


to Saunders quam diu ſe bene geſſerit, &c. And Holt delivered 
the opinion of the Court, and ſaid, though it be found that the * 
words were ſpoke without any relation to the deed, yet as they | 
are found, it is impoſhble but they muſt refer to the deed, becauſe 
the words are, that he appointed the ſaid Phil. Owen, and there 
is no Phil. Oxwen mentioned before but in the deed, and in relation 
thereunto ; and if the words refer to the deed, it muſt be taken 
to be a declaration of the earl's mind, that what he had done by 
| the deed, was according to the act of parliament ; but if it muſt 
[ 444 be taken not to relate to the deed, as it is found, then the verdict 
is inſenſible and repugnant, becauſe there was no Phil. Owen 
mentioned before, to which ſaid Phil. Owen might have relation; 
wherefore we are of opinion that this nomination is void, and 
that the judgment ſhould be reverſed. But this was reverſed in 
the houſe of lords. 12 Mod. 200. 202. Trin. 10 W. 3. Saunders 

v. Owen. 
2 Salk. 604. 19. In replevin the defendant made conuſance for fealty, rent, &c. 
—— 2 the jury Hund a ſpecial verdict, that before the taking the cattle, the 
Crocxrz, manor of H. was an ancient manor, and that W. M. was ſciſed there- 
S. C. The S in fee, and that there had been an ancient court there held ; and that 
—— he plaintiff and his anceſtors were freehold tenants of the ſaid manor, 4h, 


hat the ſui 
fer forth in and held the ſaid meſſuzge, Ec. of the ſaid W. M. Kc. by fealty and 


root rent of 45. &c. nec non per fervitium faciendi ſectam ad curiam ma- 8. 
exprefily nerii prædicti bis per annum apud manerium illud tenendam prout in fo 
found by the advecatione infraſcripta interius mentionatur. And further find, that "the 
= wi ver- for 20 years there had been but one freeholder tenant there. It was ple 
Late. 12 f 1. inſiſted, that it appears by the verdict that the manor is deſtroyed, ay 
1217. S. C. and ſo there can be no court, and conſequently no ſuit; for a fon 
—_ court cannot be but before 2 ſuitors at leaſt. But the whole Court bi 
that in is e. held, that the jury had found the ifſue for the defendant in toti- i 
pugnant to dem verbis; and then what was found afterwards, was ſurplu- of. 
ee ſage, and idle. And thereſore all the judges were clear in opi- a 


nion 


Trtal. 444 
nion that judgment before given in C. B. ought to be affirmed; and fore, and to 
ſo it was. 2 Ld. Raym. Rep. 860. 863. 865. Paſch. 2 Ann. Ton- the _ 
kyn v. Crocker. 3 


themſelves in pleading, yet the Court had little regard thereto; for the jury is ſworn only to try the 
matter in controverly; and it would be of ii} conſequence to allow them to queſtion things 
| whereof the parties are agreed. And judgment was affirmed per tot. Cur. —Carth. 520. S. C. but 
not S. P.— 12 Mod. 369. S. C. but not S. P. : 


(E. g. 4) Verdict. Finding for Defendant. After 
Confeſſion of Part. | 


1. IN aſſiſe, the tenant pleaded in bar, that W. ⁊vas ſeiſed in fee, 
and was bound to him in gol. by flatute merchant, and he ſued 
execution, and ſhewed in certain by formal pleading. The plain- 
tif intitled himſelf, becauſe V. before the recognizance, infeoffed 
the plaintiff, who continued ſeiſen till the diffeiſin, abſque hoc that M. 
had any thing at the time of the recognizance, or after. Defendant 
rejoined, that W. was ſeiſed the day of the recognizance, and up- 
on this the aſſiſe found that W. was ſeiſed the day of the recognizance, 
but that the plaintiff was not ſeiſed nor difſeiſed ; and the plaintiff took 
nothing by his writ. But the finding of the ſeiſin and diſſeiſin was 
held void; for ſeiſin was acknowledged before. And ſo ſee, that 
where ouſter is acknowledged, as appears here, which was by the 
bar, that here the ſeiſin aud difſeifin ſhall not be inquired ; and if it be 
inquired, all is void, as appears here. Br. Aſſiſe, pl. 256. cites 
24 Aſſ. 2. | | 
2. Debt is brought again/? the heir, upon the obligation of his fa- 
tber. The defendant pleads that he has nothing by deſcent, except 
20 acres of land in Dale: the plaintiff replies that he has more 
lands by deſcent, viz. 40 acres more in Sale. Upon this the par- 
ties are at iſſue, and a verdict is found for the defendant, yet the 
Plaintiff ſhall have judgment for the 20 acres of land in Dale; 
for the defendant has confeſſed them, and the verdict has not de- 
firoyed the confeſſion. If there be a diſcontinuance in this caſe, it [ 445 ] 
is not aided by the ſtatute of jeofails 18 El. 14. for the plaintiff 
has judgment upon the confeſſion, and not upon the verdict. 
Jenk. 102. pl. 99. cites 9 H. 6. 37. Molineux's caſe. 


3. Maintenance againft 2, the one pleaded that he was attorney of = Verdict, 
23. Cites 


the party, and retained counſel for his client, and gave 10s. of his maſ- : 44 


ter's money, and the plaintiff ſaid that he gave 40d. to the jury, &c. 30. S. C. 
and the others e contra; and the other pleaded not guilty, and all 
found for the plaintiff, And per tot. Cur. except Needham, becauſe 
the action is brought of joint maintenance, and the plaintiff in 
pleading has confeſſed of record that it was of ſeveral maintenances, the 
writ ſhall abate by his confeſſion, where by law if /uch matter be 
found by verdict, the plaintiff ſhall recover, or [if] part is found for 
him, and part again/t him, and ſhall be amerced for the reſt ; as 
in treſpaſs againſt 2 who pleaded not guilty, the one is found guilty 
of part, and acquitted of the roſs and the other is found guilty of 5 
114 E. 


Trial, 
refs, and acquitted of the firfl part, or in decies tantum if it is found 


that they took money ſeverally, the plaintiff ſhall recover. Br. Brief, 


pl. 245. cites 36 H. 6. 27. 


„ Private Verdict. 


2 Inst. 110. 1. JN criminal cafes of life or member, the jury can give no 


— 7777 privy verdict, but they muſt give it openly in court. Co. 
PL C. 3co. Litt. 2727. . 
cites S. C. 


and Co. Litt. 227. b.— 2 Hawk. 439. cap. 47. f 2. ſays it ſcems always to have been agreed. - An 
information was exhibited againſt L. a lord of 2 manor, for oppre/ling his tenants, and for ſeveral miſ- 
demeanors, and be was found guilty ; but the jury gave @ privy verdict in the county of the city of E. 
whereas the infermaticn vas laid in the county at large; and this being objected, as illegal, the Court 
fa'd it is intended that no privy verdict can be given in criminal caſes <vbi-h concern life, as felony 
becauſe the jury are commanded to lock upon the friſcney when they give their verdict, and fo the 
priſoner is to be there preſcat at the ſame time. But in criminal caſes where the defendant is not 
to be perſonally preſent at the time of the verdict, a privy verdict may be given; per Curiam. 
Raym- 192. Mich. 22 Car. 2. B. R. The King v. Ladfinzham.---- Ibid. 205. S. C. but not S. .— 
Vent. 97. S. C. and ſo it was faid to be the uſual courſe at the aitiſes 3 but that it cannot be fo in caſe 
of treaſon and felcny. Ibid. 104. S. C. but S. P. does not appear. Lev. 299. S. C. but 
S. P. does not appear. Mod. 71. pl. 25. TEE KING v. LEGINGHAM, S. C. but S. P. does 
not appear. —— Ibid. 288. pl. 34. Trin. 29 Car. 2. S. C. but S. P. does not appear. 


2. A privy verdict given out of court before any of the Judges 
of the court, is /i called, becauſe it ought to be kept ſecret and privy 
from each of the parties, before it be affirmed in court. Co. 
Litt. 228. a. | 

3. Giving a private verdict is only ſuffered for the eaſe of the 
jurors; and upon ſuch a verdict before the juſtices, none of the 
parties ſhall be demanded ; and if one of the jurors die between 
the firit verdict and the ad, or if the judge die, the verdict taken 
before is void; and yet neither the one nor the other, after ver- 
dict given, ſhall hinder, but that judgment ſhall be given ; per 
Curiam. Mo. 33. pl. 108. Trin. 3 Eliz. Anon. 

4. Aud if the next day the jurors will ſay nothing, the accept- 
ance of private verdict ſhall be to ns purpsſe ; per Curiam. Mo.33, 
pl. 108. Trin. 3 Eliz. Anon. 


F—_— (F. g.) Verdict. For whom it ſhall be ſaid to be 


found. Where the ue is upon a Traverſe Modo 
& Forma. 


See (C. g) 
pl. 53 to 60. 


& per tot. Cur. 


Cro. C. 575. LI. F a writ of error is reverſe a common recovery as iſſue in tail 
6x . 4 8 of B. to whom a remainder was limited in tail after death of 


does not ap- A. without iſſue male, to which a fine is pleaded in bar, which was 


pear - levied in the life of A. and pleaded that after A. died without iſſue 
32 1 male, and after the death of A. ſcilicet, 1 Aug. 3 Car. B. the father 


15 Car. 1. of the plaintiff was ſurviving, and in full life, and remained within 
S. C. fays this kingdom within the 4 ſeas, &c. at W. in the county of D. and no 
the opinion : * I ._ 3 . 

of the Court ry or claim within 5 years after. To which plaintiff replies, and 
was clear, takes iſſue hat he was not [in full life] and remained within this 


kingdom 


Trial. 
xingdom of England modo & forma, &c. And the jury ud thai 
„ and remained within this kingdom of England 1 Aug. 
3 Car. but that he after the death of A. was Within this kingdom 4 
England i May 4 Car. and there remained by the [pace of a _—_ , 
and refer to the Court whether he was, and remained within t ” 
kingdom modo & forma. This iſſue is found for the detendant j 
for the iſſue of modo & forma does not put the day nor pps: 
iſſue, but only the matter and ſubſtance of the plea, leilicet, whe- 
ther he was within the realm after the death of A. and 5 8 
before entry or claim by him or plaintiff. 'Tr. 15 Car. E. R. be- 


tween ALBERICK EARL OF OXFORD, AND W ATERHOUSE, per Cu- 


riam. And Mich. 15 Car. the fame caſe moved again, and the 
Court of the ſame opinion again, becauſe it appears upon tlie 0G 
dict, that he was within the realm 5 years, and eres wit — 
entry or claim by him or the plaintiff his iſſue, which was the 
ſubſtance of the iſſue. Fill. 9 Car. Rot. 151. 


. : . Z 3 
2. If a man bring a writ of entry in caſu proviſe of the alienation 


ls OY | l 
made by the tenant in deauer to his difenheritance, and counteth of th 


alienation made in fee, and the tenant faith that he did nt alien in 
manner as the demandant hath declared ; and upon this they are at 
iſſue, and it is found by verdict that the tenant aliened in _ or "24h 
term of another man's life, the demandant thall recover, yet ts alie- 
nation was not in manner as the demandant hath declared, &c. 


Co. Litt. ſ. 483. 


- . - 
of the writ of entry in caſu proviſo. 
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that the wrir 
of error did 
not lie; for 
though the 
jury found 
that he came 
over at ſuch 
a time, yet 
the ſub- 
ſtance of 
the matter 
is, that he 
was in Eng- 
land, ſo at 
he might 
have made 
his claim 
and there- 
fore the ſine 
ſhould bar 
him. 


Nota, where 
the iſſue 
taken goes to 
the point of 
the ⁊orit or 
action, ther: 
modo & 
forma are 
but words 
of form, az 
in the caſe 


Co. Litt. 281. b. 


But when a collateral point in pleading is traverſed; as if a fe ffment ve alleged by 2, and this is 


it i be feoffment of ene, there mo forma 
traverſed modo & forma, and it is found the feeffment of ones there modo & f 
Co. Litt. 28 1. b. 


3. If a man pleads feeffment by deed, and the other ſays that ne 
infeoffa pas modo & forma, he ſhal! not give other feoffment or 
deed in evidence, but this ſame deed which was pleaded ; becauſe 
here modo & forma 1s material, and not wy formal; per Little- 

General Iſſue, pl. 71. cites 12 E. 4. 4. 5 
55 Ls appealed , indicted of murder, viz. that _—_ Ws 
prepenſed killed J. A. pleads that he is not guilty modo & 8 
yet the jury may ud the defendant guilty of mar; ſlaughter 3 out 
malice prepenſed, becauſe the billing of J. is the matter, and ma- 
lice prepenſed is but à circumſtance. Co. Litt. 282. 5 : - 

5. In aſſiſe of darrein preſentment, if the plaintiff allege the 
avoidance of the church by privation, and the jury find the ee 
by death, the plaintiff ſhall have judgment; for the manner o _ 
voidance is not the title of the plaintiftt, but the voidance is the 

| . Litt. 282. a. : | 
7 If a bn of an hoſpital bring an 40%e againlt the 32 
and he pleads that in his viſitation he deprived him as 8 inaryy 
whereupon iſſue is taken, and it is fond that he deprived him as 
patron, the ordinary ſhall have judgment z for the deprivation 1s 
the ſubſtance of the matter. Co. Litt. 282. a. (d). : 

7. In a writ of treſpaſs of battery, or tor guad carried e. if 
the defendant pleads not guilty, in manner as the plaintif] luppo ES, 
and it is found that the defendant is guilty in another town, a1 ow 


is material. 


Br. Iſſue; 
Joines, pl. 
38. cites 
S. Comms 
8. P. Co. 
Litt. 281. b. 
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or ber day than the plaintiff ſuppoſes, yet he ſhall recover. Co. 
Litt. ſ. 485. 

8. Indictment taken at the aſſiſes for barretry was removed into B. R. 
Defendant appeared, and pleaded not guilty, & de hoc ponit ſe ſuper 
patriam, &c. et Thomas Fanſhaw mil” coronator, &c. ſimiliter. 
The jury found him guilty de premifſis in indictaments infra ſpecifica!' 
interius ei nmpofut' modo & forma, prout præd Thomas Fanſhaw in- 
terius verſus eum gueritur ; it was objected in arreſt of judgment, 
that this verdict was inſufficient ; for that this was not an infor- 
mation exhibited by Sir Thomas Fanſhaw, but an indictment in 
the country, and removed hither ; and that Sir Thomas only 


joined iffue for the king, and that therefore the verdict ought to 


have found him guilty generally. But the Court over- ruled the ob- 
jection, and held the verdict ſufficient ; for the defendant is found 
guilty de præmiſſic, which is enough; and the ſubſequent words 
are ſurpluſage, and would not hurt at the common law. 

2 Saund. 308. Paſch. 23 Car. 2. The King v. Urlyn. 
2 Lev. 11. 9. In replevin the defendant avowed, for that F. the place where, 
8 & c. was time out of mind parcel of the manor of H. and that before 
the matter The taking, the mayor, &c. of the city of Coventry, and one M. and 
had been others, were ſeiſed in fee of the ſaid manor, and demiſed the ſame for 21 
may ge =. ars to B. who aſſigned to H. the avowwant, who 1 Nov. anno 18 Car. 2. 
Court were demiſed t2 the plaintiff apud F. for one year, &C. at will, rendering 
of opinion rent; and for fo much rent arrear, he avowed the taking. The 
1 plaintiff replied that H. on the 1 Novemb. anne 18 Car. 2. at F. 
r-medied by & c. did not demiſe to the e modo & forma, prout, &c. The 
the ſtatute. defendant rejoined that he, on the firſt of November, anno 18 Car. 2. 
at F. did demiſe to the plaintiff made & forma. The jury 
found that the avowant did not demiſe to the plaintiff on the 1ſt 
of Novemb. anno 18 Car. 2. at F. modo & forma, &c. The 
plaintiff had judgment. The avowant brought a writ of error in 
B. R. for that the day and place was made parcel of the iſſue ; and 
the jury having found that he did not make the leaſe on that day, 
and at that place, this is a negative pregnant; for it :mplies that 
be did make a leaſe to the plaintiff, though not an the day mentioned 
in the avawry, ſo that the merits of the cauſe was not tried, which 
was the fault of the plaintiff himſelf in his bar. And after conſi- 
deration Hale Ch. J. thought the iſſue and verdict were aided by 
the ſtatute of jeofails; but Twiſden J. contra. 2 Saund. 317. 


Paſch. 23 Car. 2. Bennet v. Holbech. 


[448] (G. g) verdict. , Gefture of the Fury, What 
will be good Cauſe to quaſh a Jury. Ealing and 
drinking, [c.] 


® Br. Jurors, I. T4 O triors remained all night upon trial of a challenge to 
Ee the polls, and after gave their uerdict, and after by gſent 


„% the parties eat and drank, * 40 H. 6. 24. b. See 2 R. 2. Chal- 
lenge, 101.) 


fa. un 
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[2. If the jury, after they are gone from the bar, and before or after D. 218. a. 


they are agreed of their verdict, cat and drink at theirown cofts, this gs N 
ſhall not quaſh the verdict, but they hall be fined. I D. 29 H. 8. 5. p.—— 
37. 45» adjudged. ; ＋ 14 H. 7. 30, 31. Co. Litt. 227. Ce] | * 3b. 
: 108. Trin. 
3 Eliz. S. P. by Dyer; for if the eating and drinking be at their own cofts, it is not material, as he 
ſaid was lately adjudged in the caſe of Pawleſkin of Cornwall. S. P. Mo. 599. pl. 82 5. Hill. 
37 Eliz. Hall v. Vaughan. S. P. 12 Mod. 111. Hill. 8 W. 3. The King v. Burdett. 
2 Salk. 645. pl. 9. in S. C. accordingly.—8. P. Barnes's Notes in C. B. 320. Mich. 9 Geo. 2. 
Lord St. John v. Abbot. Anciently it was held, that ſuch eating and drinking would avoid the 
verdict, but it is now ſettled otherwiſe, and that it is only fineable in them. 2 H. Hiſt. Pl. C. 306. 
Cap. 42. | | 
+ Jenk. 187. pl. 84. cites S. C. 


(3. [But] if the jury eat and drink at the ceſte of a party, after If the jury 


. . eat and drink 
they are gone from the bar to inquire of the matter, and before 4, ahi 


they are agreed of their verdict, their verdict ſhall not be received, . party 
24 E. 3. 24. 13 H. 4. 13. 20H. 7. 3. if verdict be for the ſame for whom _ 
party that gave the meat and drink. D. 35 H. 8. 55.8. For this E ” 
induces affection. Co. Litt. 227. C.] | 

Mod. 111. 


Hill. 8 Will. 3. King v. Burdett. ——2 Salk. 645. pl. 9. in S. C. accordingly. But if it be 
given againſt him, the verdict is good. Jenk. 187. pl. 84.—8. P. per Cutler. Br. Verdict, pl. 102. 
cites 29 H. 7. 3.— And in the firſt caſe it ſhould appear that it was by order of ſuch farty, or ſome 
agent for him; and though the party's ſolicitor paid for it afterwards, as being charged in a bill toge- 
ther with other things which were allowable, and ſo might induce a ſuſpicion, yet that is not ſufficient 
to quaſh the verd:& given for the ſame party, ſuch eating and drinking being after a privy werdifts 
Vent. 124. Paſch. 23 Car. 2. B. R. Duke of Richmond v. Wile. 


avoids it. 12 


[4- But in this caſe, / they eat and drink at their own .. (y 
aſſent of their keepers, it being brought by the keepers, it ſhall not r FA. 714 
avoid the verdict, but they ſhall be only ined for it. H. 12 * H. 4. 8 
B. R. Rot. g. between the ABBoT or BErMoNDSEY plaintiff, AN 
RokERT OsBORNE AND John PRIoR, defendants, adjudged. 

20 H. 7. 3. adjudged. D. 35 H. 8. 55. b. Co. Litt. 227. C. Con- 

tra 14 H. 7. 30. b. 31. Said to be ſo adjudged divers times. 

14 H. 7. 1. b. adjudged.] | 

[. If the jury, after they are gone from the bar, and || after Se, not after 
they are agreed of their verdict, eat and drink at the charge of a Sen, 
him for whom they paſs, this ſhall not avoid the verdict. Co. and befure 


Litt. 227. d.] the giving it 
; in Courts 
Vent. 125. Paſch. 23 Car. 2. B. R. Duke of Richmond v. Wiſe. —— But if the othe party had 
treated them, and they bad changed their verdict, as they might have done in court, it ſhould then 

have been void. Vent. 125, cites Co. Litt. 227. b. | 
|| The agreement muſt be intended ſuch as hath the ſignature of the Court as a privy verdict. 


Per the Ch. J. Vent. 125. in S. C. 


(6. If upon a trial at bar there are given in evidence ſome ei- [ 449 ] 
dences under ſeals, and ſome evidences without ſeals, videlicet, a 2 88. 
bill and anſwer in Chancery, and ſome depoſitions of witneſſes, but 313 
* the bill and anſwer not read in court, but only ſhewn and proved WIE. It 
to be true copies, to enable them to read the depoſitions, and a book . reobved 
of teſtimonies alſo proved in court, and ſome of them read in court, livering a 
and ſome not read,; and when the jury went from the bar to conſider breviate of 
of their evidence, the clerk of the court delivered to the jury the = _ — * 
evidences under ſeal, according to the uſual courſe; and another — +. cut 
per/5n, who proved ſome copies of evidences for one of the parties dict, and 

to 
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their reading to the action, delivered to the jury, awithout licence ar canaſance ef 


it, did make h caurt, a bundle of other evidences, in which bundle were the 
the verdict 


given by ſid bill and anfaver in Chancery, and depe/itions, fome of which 
em tobe were not read in court, and the jury carried them away with them, 
* dacht and gave na notice of it to the Court till the next day, when they gave 
got to have heir verdict in court and thin it being informed to the Couri, and 
any other the jury being queſtioned touching it, they ſaid that when they came 
3 ta conſider of the matter in the honſe, they perceiving that this bun- 
- ruſe, ale being without ſral, ought nit to be delivered to them, they laid the 


5 : : ; 
than ſuch as {aid bundle gſide, and did not peruſe any of them ; yet the veruict᷑ be- 


are given in 


evidence. given for the party wo employed him who delivered the aid bun- 
The jury dle 79 the jury, as before is thewn, to prove the copies, this ver- 
cannot cart; dict ought to be quaſhed ; for he wwas 775? a f ranger who delivered 
_—_— it, but as a ſolicitor or agen for this party, he being employed for 
dar, without him; and the jurymen's denying the reading of the evidence is 
conſent of not to be regarded, inaſmuch as it concerns themfclves, and a 
= miſdemeanor in them to accept the bundle, and not to acquaint 
ings under the Court with it; and peradventure they would ſay, to excuſe 
hand and Þ themſelves, that they did not read them; whereas in truth, they 
.. did read them. And if it ſhall be permitted to accept evidence not 


2*ni6i prius. read in court, nor delivered to them by the officer of the court, 


12Mod. 5 20. and then to examine whether they read them or not, which can- 
Paſch. 13 i 8 
W. z. in not be diſcovered but by themſelves, it may be of dangerous con- 
eaſe of the ſequence, and may introduce great inconvenience. Tr. 1653. 
Lord bens between WEBB AND Taylor, adjudged per Curiam, upon a trial 
Js. Hencage. N = # 5 , 
at bar, Paſch. next before, and a venire facias de novo granted 
accordingly, and the verdict quaſhed accordingly.] 

[J. If the jury carry w0ith them any writing unſealed which 
was given in evidence in the Court, it ſhall not avoid the verdict, 
thongh they ought not to have carried it with them. Co. 
Latt. 229. E.] | 

Br. Jud;- [8. If the plaintiqt delivers a ſcroll ton juror to prove the ſame evi- 
_ gence which he after gives to them, and after the juror is fworn, and 
4 4. 17. he ſhews it in the houſe to his companions, and they find for the plain- 
—S. FP. Br. i, this ſhall quaſh the verdict, though he gave the fame evidence 
I Y" to them at the bar. 11 H. 4. 18. For the jury after they are 
3 ſworn, ought not to fee nor carry with them any other evidence, 
urors, pl. but what was delivered to them by the Court, and by the party 
Se CITES 11 — — 
H. . 16. Put into court upon the evidence ſhewn. ] | 
S. C. and ſays fo it was done M. 3 Mar. 1. Inqueſt ſha'l not receive evidence privately, but 
only that which is delivered to them by the Crurt openly, &c. Br. Enqueſt, pl. 49. cites 
12 H. 4. 17, 18. And cites 34 H. 6. 25. where a fixe was not given in evidence, by which the 
rty would have it delivered to the inqurft, and was not ſuffered without the affent of the other party; oy 
which the queſtion was demanded of him, and he A ſented, by which it was delivered to the inqueſt, Ibid. 
Though the Cg. If the plaintiff, after evidence given, and the jury departed 
eee from the bar, or any for bim, delivers any letter from the plaintij 
5d to any of the jury cancerning the matier in iſſue, or any evidence, or 
+ Fol. 715. any ſcroll touching + the matter in iſſue, which was not given in evi- 
— dence, this ſhall avoid the verdict, if it be found fer the plaintiff ; 
_—_ 3 * but not if it be found for the defendant, and fo c converſo. 
125, in caſe Co. Litt. 227. E.] 5 | 
of the Duke of Richmond v. Wile, „ | 
*{ gco Ti 10, In 
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Cid. In action of affe for divers waſtes, after the jury charged, 
one party caunot deliver a copy lo the jury of the record of every 
particular waſte, evithorut the afjent of the other party ; for the one 
party nor the other have nothing to do with the jury after they 
are ſworn. 9 H. 6. 66. Curia. ; | 

ſ11. If after evidence given to the jury at the bar, and they are 
departed from the bar to talk together of the matter, the ſolicitor 
of the plaintiff comes to the jury and delivers to them a church book 
for tohing of an age which was given ts thein in evidence before at the 
bar, and *vas there ſhewwn to tiny and alter they find for the plain- 
tiff; yet this ſhall not avoid the verdict, becauſe this book was no 
other than that which was given in evidence before. M. 
37, 38 El. B. R. between Vicary and FaRTHING. Adjudged. ] 
that it ſhould. 


afterwards they gave judgment for the plaintiff. 
Palch. 1653. in cale of Taylor v. Webb. | py 


(12. So if the book had been given in evidence, and the juſtices had 
faid that it made nothing to the matter in iſſue, and after when the 
jury was departed from the bar, the ſolicitor of one party had 
delivered it to the jury, who after found for his party, yet it ſhall 
not avoid the verdict. M. 37, 38 EL B. R. by Popham. (But 

uxre this. | 

” Fiz. It n favorn gives evidence at the ber, and ajter the 
jury is departed from the bar, he comes to the fury where they are 
together, and they require him to give this evidence 40 them again, 
and to repeat his former words to them, Which he does accordingly, 
and after they give a verdi accordingly. This ſhall avoid the ver- 
dict, becauſe it is not certainly known to the Court, whether it 
was the ſame evidence which was given at the bar. M. 37, 38 El. 
B. R. in Vacary AND FaRTHING's caſe. Per Curiam agreed, 
where it was cited by Hele to be adjudged. It was between 
* METCcaLy and DENT, and others. Mich. 31, 32 El. B. 
Rot. 1837. I have ſeen this record.) 


456 
S. Pi By; 


Enqueſt, pt. 
1. Cites S. C- 


Mo. 4 5 T. pl. 
616. S. C. the 
Court was 
divided, viz. 
Popham and 
Gawdy held 
that ĩt ſnould 
not avoid the 
verdict, but 
Fenner and 
Clench held 


Crna. E. 411. pl. 1. S. C. the Court at the firſt was divided & adjornatur; but 
S. C. cited by Roll Ch. J. Sty. 333. 


* S. C. cited 
Mo. 4 52. pl. 
616. in caſe 
of Vicary 
v. FARTH- 
ING, fays 
the jury ſee- 
ing the wit- 
rels, they 
called out of 
the window 
to him. 
Cro. E. 411. 
pl. 1. cites 
S. C. and 


ſays that the verdi& was Tet aſide, though the witneſs being examined on his oath, ſaid, that he did not 


fay more or leſs than he had ſaid before at the trial. —Le. 305. pl. 425» 
accordingly. 


Emes v. Meldcalf, S. C. 


* 2 H. Hiſt, Pl. C. 307. cap. 42. cites S. C. and that this appearing by examination in court, and 
endorſed upon the record or pottea, will avoid the verdict.—Cro. E. 189. pl. 17. Metcalf v. Dean ac- 


cordingly. And. 232. pl. 247. S. P. and ſeems to be S. C. 

[14. If the inqueſt after they are ſworn and put into a houſe to 
conſider of their evidence, they receive any bill which cauſes them 
to agree the more readily, &c. unleſs it be by the Court, ſuch ver- 
dict is void in law. 35 H. 6. Fitzherbert, Examination, 17. by 
Priſot.] | | 1 | 

(15. After evidence given at the bar, and the jury departed 
from the bar to conſult of the matter, if a juror has an eſcrow in 
paper hich was not given in evidence at the trial, and after ſhews 
it to all his companions, upon which the. jury paſs accordingly ; yet 
this ſhall not avoid the verdict, becauſe it may be that the juror 
had it to inform his own conſcience, and it was not delivered to 


him by any of the parties, and ſo he may well ſhew it to his 


compa- 


Br. Jurors, 
pl. 41. cites 
S. C. 


2H. Hift. Pl. 
C. 306, 307. 
cap. 42. cites 
8. C. but 
ſays vide ta- 
men contra 
11H. 4. 18, 
a. [which 
ſeeat pl. 8. 
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—Mo. 546. companions, though it was not given in evidence at the bar. 
85 22% _ M. 40, 41 El. B. R. between Groves AND SHORTE, adjudged. 
cordingly,by Rot. 847. 

the name of P16. But otherwiſe it had been I one of the parties had given it 


Drove v. . . 5 
Spez., Cre. 79 be furor who ſhewed it to the companions after departure 


E. 616. pl. 1. from the bar, and they had found accordingly. M. 40, 41 El. 
Se B. R. Agreed.] 
SworRT» | | 
S. C. and S. P. held accordingly; yet in regatd it was not examined, or made parcel of the record, 
It cannot be affizned for error; for Poptam laid, the trial hereof reſts only in the examination, and 
it ſhall not be per pais, as non-age ſhall be by inſpection to avoid a fine, fo this matter ſhould to 
avoid the verdict; for if fo, then every verdict upon ſuch a ſurmiſe might be drawn in queſtion ; 
and peradventure, after the parties be dead, and all the jurors dead, fo as they cannot be examined, 


which would be a great inconvenience. And therefore they held that ſuch 4 cauſe of ſtaying the 


judgment ought te be always, if it be upon verdict or the niſi prins, upon the peſſca returned; and if it 
de upon verdict in lun, it ought to be made pars of tbe recard, otherwiſe the party ſhall not take 
advantage of ſtaying the judgment, or of aſſigning it for ecror.-——2 H. Hiſt, Pl. C. 307. cites 8. C. 
and ſays it muſt not be barely by affidavit made after. 

| > 


111 [1 7. At niſi prius, if after the jury is departed from the bar, 
the plaintiff ſpeaks with one of the jury, this does not make the ver- 
dict void, unleſs it may be proved that he gave any evidence concern- 
ing this matter. M. 7 Ja. B. per Curiam.} 

(18. If the jury find their verdict by reaſon of any writing deli- 
vered to them after their departure from the bar without licenſe of the 
Court, as if the jurors ſend for a book in the hands after 
their departure from the bar, and read it for the others informa- 
tion, it is a void verdict, &c. P. 3 Ja. B. Six THouas GorGe's 


caſe, adjudged. Intratur, Tr. 2 Ja. B. Rot. 1515. between Sig 


TRroMas GoRGEs Ax D RicyaRDs. Brownlow. ] 
[19. If there be brought into Court a great book of depofutions, ta- 
Fol. 716. Fen in Chancery, but only ſome of them are read to the jury in evi- 


dence, and after the jury departed from the bar, a ſolicitor of one 


party delivers this book of depoſitions to the jury, who carry it with 
them, and there read only thoſe which were read in court, yet this 
ſhall quaſh the verdict, becauſe they ought not to be put in re- 
membrance after they are gone from the bar of any evidence 
given before in court. B. R. PraTT's caſe, which was 
about 21 Ja.) | | 
8. C. cited [ 20. If the one party ſays to a jury, after they are gone from the 
auer 4, are weak men, it is as clear of my fide as the noſe in a man's 
C. 308. cap. 1 : . 2 
peg face. This is new evidence ; for his affirmation may much per- 
If before fuade the jury. Hill. 22 Ja. B. R. between ATHILL AND Bor- 
ar WER, adjudged that it ſhall quaſh the verdict, and a venire fa- 

js a their cias de novo granted.) * 
attornies or | 
ſolicitors, ſay it a clear cauſe, or I hope you d find for ſuch a one or the like, and they find accordingly, 
it ſhall avoid the verdict. But if wordt. of ſalutation paſs between them, it ſhall not. Vent. 125. 
Paſch. 23 Car. 2. B. R. Duke of Richmond v. Wiſe. 

If the party after the jury ſworn ſpeak with a juryman, but nothing touching the buſineſs in iflue, 
this does not avoid the verdict given after for him. 2 H. Hiſt. Pl. C. 308. cites M. 7. B. R. per 
Curiam. | | | 
Br.Exigent, 21. Niſi prius in replevin in Eſſex, the jury was ſworn and com- 
pl . cries mitted to the ward of the ſheriff, and when the juſtices would have 


„. 


Jurors, pl. 


11. cites drink was brought to them after their charge, and they were ſuffered 
to 


taken the verdict it was depoſed to them by people, that meat and 


nn * "SO — — & 


Trial. 
to go at large, by which the juſtices refuſed to trke their verdict, 


becauſe it is ſuſpicious; and of this matter p/aint was made to the 
king by hill, «who indor/ed it to the juſtices of B. K. to do right and rra- 


hon, and the under-ſheriff by his ſervant, confeſſed that he permitted 


them to go at large. And becauſe it appeared of record, viz. his 
miſdemeanour, and he is an ofhcer, a capias was awarded againſt 
him ; and becauſe the going at large and taking of meat and 
drink is only ſurmiſed, therefore a wenire facias was awarded 
againſt the jury and the tranſgrefſors, and between the parties new 
venire facias was awarded to return 12, returnable 15 Paſcbæ. 
Br. Verdict, pl. 17. cites 24 E. 3. 24. 

22. If jurors, upon iſſue joined, drink, or eat and drink after 
that they are together, by which they agree to their verdict the ſconer, 
and this is alleged in arreſt of the taking of the verdict, the jurors 

be examined, and if it be found, they ſhall make fine, and the 
verdict is void; and ; one of them does ſuch an act, all fhall make 
fine. Per Priſot, if it be before they have agreed or not. Br. Ju- 
rors, pl. 41. cites 35 H. 6. and Fitzh. Examination, 17. 
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S. C.— Br. 

Ven. fac. pl. 
15. cites S. C. 
— Br. Pro- 

ceſs, pl. 72. 
cites S. C.— 
Br. Verdict, 

pl. 69. cites 
S. C. 


452 J 


If the jury 
take meat 
and drink 
after the 


evidence, and h 


before they 
are agreed of 


their werditt, 


they ſhall 
make fine, 


and the verdict is void. Er. Jurors, pl. 13. cites 14 H. 7. 29. per Rede. Such matter was alleged 


in arreſt of judgment, but it was not adjudged. Br. Repleader, pl. 47. cites 14 H. 7. 1. 

But if it be after agreement of the vcrdict, it ſeems that the verdict is not void there. 
pl. 41. cites 35 H. 6. and Fitzh. Examination, 17. 
Br. Verdict, pl. 19. cites S. C. per Rede. 


23. In aſſiſe, it was agreed that where the jury gave ſpecial ver- 


dif, then they may eat and drink with licence of the juſtices, and fo 
they did; and then they ſhall be kept till they give their verdict 


. openly. Br. Verdict, pl. 57. cites 5 E. 4. 61. 


24. In C. B. the jury was charged and found for the plaintiff, 
and the defendant prayed a new vemre facias, becauſe the jury had 
taken meat and drink meſne between their charge and the verdict 
given, and therefore by award the verdict is void; and a new 
venire facias was awarded; quod nota. Br. Verdict, pl. 18. cites 
14 H. 7. 1. 

25. In the Exchequer-chamber, the caſe was, that at the niſi 


* in the county of Bedford, upon iſſue between the biſhop of 
IL. and the earl of Kent, the jury wwas ſworn at the bar, and when 8. C 


the evidence was giving to them, there came ſuch a tempeſt of thunder 
and lightning that ſome of the jury departed awithout leave of the juſ- 
tices, (it ſeems that they food open in the ſtreet, ) and à juror came 
into a houſe where diverſe ſaid to him that he take care what he did, 
for the matter was better for the earl of Kent than for the biſhop ; 
and prayed him to drink with them, and ſo he did; and after the 
tempeſt ceaſed the jury came back, and no challenge taken to them, 
and they were ſent into an inn, and when they were agreed to give 
their verdict, the earl of Kent ſhewed this matter to the juſtices, who 
demanded it of the jury, who confeſſed it, and it was demanded 
if they were agreed in their verdict, who ſaid, yes; and found 


for the biſhop. And the juſtices were in doubt if the verdict was 


good, by which they were adjourned. And per Woode ]. the 


na ſhall make fine ; but the verdict is good and not void. But 


aniſter J. contra, and that jurors are priſoners till they have given 
| 8 


their 


Br. Jurors, 
S. P. Jurors, pl. 13. cites 14 H. 7. 29.— 


Br. Jurors, 


pl. 13. cites 


14 H.7. 30. 


their verdiF ; for the not giving of the evidence is not matetia?; 
for if us evidence wwas given, yet they ſhall give their verdict for the 
ene pariy on the other, and the earl has not ſurceaſed his time to 
thew this matter, and at leaſt he may ſhew it amicus curie ; but 
Rede contra; for the cauſe of departure was lawful. But they 
ſhall make fine for the eating and drinking, for this is a contempt, 
but the verdict is good and not void; for he who gave him drinl: 
did not intreat him for the earl of Kent, and alſo the verdict is 
given againit the earl, but contra if it had been given for the 
earl. Note the diverſity; and Davers accordingly, and agreed with 
Vaviſor, that the party had not ſurceaſed his time, and alſo that 
he might ſhew it as amicus curiæ; and Fremaile agreed with 
Rede in omnibus. And at this time Prifot, Hody Ch. Baron, 
and Brian contra, who held the taking of the meat and drink 
before that they were agreed ſhall make the verdict void, not- 
withſtanding that it was not at the coſts of any party; but 
Fineux contra, and that the verdict is good, and that the 
juror ſhall make fine, and agreed with Rede in omnibus; and 
as to the ſurceaſing of the time & amicus curiæ, agreed with 

L453] Vaviſor, & adjornatur. And to the be/? opinion was, that fine 
Hall be made, and the verdict good, and not void. Br. Verdict, 
pl. 19. cites 14 H. 7. 29. | 

26. Where two triors are in a houſe, and one of them drinks, 
which is ſhewn to the juſtices, and is confeſſed, but not at the 
cofts of any party, their verdict is good; but they all make fine; 
per Tremaile. Br. Verdict, pl. 19. cites 14 H. 7. 29. 

27. In aſſiſe the :nque/t 2was ſworn upon evidence, and departed 
from the bar, and all eat and drank together before that they communed 
of their verdict, and after they communed of their verdict, and 
found for the plaintiff ; and this matter was _ in arreſt of 
judgment; but judgment was afterwards given for the plaintiff. 

| Br. Verdict, pl. 102. cites 29 H. 7. 3. 
If 4 jaror 28. It was ſaid that for neceſſity of ſickneſs the jury might take 
fails pct of- meat and drink. Br. Verdict, pl. 102. cites 29 H. 7. 3. 


ter be is 

fern, the juſtices may ſuffer him to eat and drink, and this at his own coſts, or at the coſts of the 
parties indifferent ; bat not at the cofis of the one farty oy. Br. Jurors, pl. 51. cites Doct. & Stud. 
lib. 2. fol. 126. | | | 


29. A jury, ſworn between party and party, may take meat and 
by aſſent of the juſtices ; and etherwiſe not. Br. Jurors, pl. 51. cites 

Dot. & Stud. lib. 2. fol. 126. ; 
And. 183- 30. The jury being withdrawn after evidence, and remaining 
1 a long time without concluding on their verdict, the officers who 
caſe, ad- attended them ſeeing their delay, ſearched them, and found that 
Jueged ac- forme had figs and others had pippins; which being moved to the 
— FAM Court, they were examined on oath, and 2 of them confeſſed that 
did nor car they had eaten figs before they were agreed on their verdict, and 3 
&y the aid confeſſed that they had pippins, but did not eat any of them, and 
* that this was unknown to the parties. Thoſe who had eaten were 
of the par- each of them fined 51. and thoſe who had not eaten the pippins were 


Tes. each of them fincd 40s, But the verdict was, upon great con- 
Mo. 471. ' | | deration, 
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ſideration, and upon conference with the other judges held good. pl. 604. 


Le. 132. pl. 181. C. B. Hill. 30 Eliz. Mounſon v. Welt. — = — 


not appear. —Cro. E. 480. pl. 14. S. C. but S. P. does not appear. — Poph. 1 10. pl. 7. S. C. but S. P. 
does not appear. —Goldſb. 92. pl. 5. S. C. ſays that anctber bad an orange, but he that had the 
orange ſevor: that he brought it only fer the ſmell, and therefore he was excuſed; and that after theſe 
matters had been moved teveral terms, it was at laſt adjudged a good verdift.——$o where three of 
the jury were found with ſweetmeats in their pockets, the Court held that whether they had eaten or 
not, they were finuble, it being a very great mildenzeanor. Godb. 353. Trin. 21 Jac. Sely Yo 


Flayle. 


31. The plaintiff died after verdict for him, and upon affidavit 
that the 7urors eat at the plaintiff's charge, the Court, upon proving 
the allegations, ſet aſide the verdict; niſi cauſa. Freem. Rep. 79. 
pl. 97. Paſch. 1673. in C. B. Bellamy v. Playor. | 


(G. g. 2) Verdict quaſhed for ill Geſture of the See (o. g) 
Jury. Carrging with them, or receiving Papers, 9 13, 
19. 


De. not given in Evidence 


1. JF a ſcrmol which concerns the iſſue, and does net induce any 
portiality, be call among jdirors in a houſe, this ſhall not make 
the verdict void. Br. Verdict, pl. 19. cites 14 H. 7. 29. Per 
Davers. | | 
2. In ejectment after the evidence was given, and juſt as the 
jury were going from the bar, the ſolicitor for the plaintiff pri- 
vately gave one of the jury ſome tions taken in Chancery, 
which had been read in court a little before; upon this, when 


the jury returned, and had agreed to find for the plaintiff, this 


matter was moved, and the jury were examined, whether more was 
read to them after they went from the bar than before in open court ; 
and they anſwered that there was not. Another queſtion was, 


1 


2 Roll. Reps 
261. H 
LORD v. 

Ha , S. C. 
ſays, the 
Court would 
not order a 
new venire, 
till this mate 


how they were inclined to find befere the depoſitions were read to them ; ere, _ 
they anſwered, ſome were for the plaintiff, and others for the -H. Hit. 
| defendant. Whereupon the ſolicitor was committed, and the RN 
verdict ordered to be taken de bene eſſe, and the whole matter e 7 
to be recorded after the verdict. Palm. 325. Mich. 20 Jac. B. R. that if th 
Heylor v. Hall. | 3 


part the copies were delivered, the verdict is good ; otherwiſe not; and that in ſuch caſe the verdich 


mall be quaſhed, and a new venire tacias returned. 


3. The jury being charged with an iſſue concerning a copy- 
hold, after they were gone from the bar one of them went from 
the refl, and returned with a court-roll, and told them he knew how 
the matter was, and that it was - the plaintiff ; upon which the 
ethers, who before wwere of another opinion, left the matter to him ; 


and accordingly there was a uerdict for the plaintiff. And for this 


miſbehaviour a new trial was granted. Sid. 235. Mich. 16 Car. 2. 
Goodman v. Codrington. | 
4. The jury took with them a map of the premiſes out of court, 
and for that reaſon the verdict was ſet aſide. Cited Arg. Ld. 
Raym. Rep. 148. in caſe of TE KING v. BURDETT, as the Lay 
r : 


Keb. $24. 
pl. 115. 8. C. 
accordinglyg 
that a new 
trial way 
granted ; 
but what 
elſe he men 
tions ſeems 
in 
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py Jox's cafe. But Holt Ch. J. faid, that in that caſe the map 
which the jury took with them was evidence only on one ſide, 
and therefore finding a verdict accordingly, it was ſet aſide. 
12 Mod. 111. F. In an information for extortion, the jury took with them 
- 2 3 out of court an order of the common coumcil, relating to ſtalls in 
not appear. Newgate-market, without leave of the Court, or conſent of the 
= Salk. parties. Holt Ch. J. ſaid this was irregular ;z but the matter of the 
645: Pl-9- order being evidence on both fides, it would not ſet afide the verdict. 


S. C. ac- 
ogy Ld. Raym. Rep. 148. Hill. 8 & W. 3. The King v. Burdett, 


(G. g. 3) Verdict quaſhed for ill Geſture of the 
Jury. Caſting Lots, &c. to determine how they 
ſhould give Shir Verdict. 


2 Lev. 139, 1. A Jury, being divided in opinion, rev dice for a privy ver- 


140 The 74 . 3 ; . : - 
— == dict, which they ſtand to afterwards, without having 


Id. Fitz. any conference together afterwards. The Court ſeriatim deli- 


ae d vered their opinion for a new trial. Freem. Rep. 414. pl. 549. 
S. 1 Mich. 1675. Lord Fitzwater's caſe. 


Comyns's Rep. 52 5. pl. 216. Paſch. 9 Geo. 2. C. B. in caſe of Parties v. Fowix R, where the 
jury cats lots, which falling in favour of the plaintiff, verdict was given for him. { But it ſeems not 
ciearly reported. ] Barnes s Notes in C. B. 321. Paſch. 8 Geo. 2. ſays the verdict was ſet afide by 
the opinion of 3 juſtices ; but Forteſcue J. contra. 


2. After a verdict for the plaintiff, it was moved to ſet it aſide, 
uv upon affidavit that the jurꝶ gaue their verdict by tofſing up of a ſix- 
[ 4557 pence, if pile, for the plaintiff ; if croſs, for the defendant ; and the 
| chance being for the plaintiff, they all agreed to find for him. 
Accordingly the verdict was ſet aſide; and the jury being of 
Northumberland, were ordered to attend the next term, unleſs 

cauſe. 2 Jones, 83. Mich. 29 Car. 2. Fry v. Hordy. | 
The jurors, upon differing in opinion, agreed to be deter- 
mined by hu/tling half-pence in a hat ; if the major part came up 
heads, the verdict was to be for the defendant. But this matter 
not appearing upon the oath of any of the jurors, but by affidavit 
that tub of them had confeſſed the ſame, the Court upon the firſt mo- 
tion, ordered the entry of final judgment to be ſtaid for a few 
days only, to give the plaintiff an opportunity to procure affidavits 
from ſome of the jurors; but it afterwards appearing that the 
jurors were fearful to make affidavits whereby to accuſe them- 
ſelves, the Court enlarged the rule till next term. Barnes's 
Notes in C. B. 315, 316. Mich. 8 Geo. 2. Barr v. Seames and 

others. | 


(G. g. 4) Verdict er aide. For what, and in what 
| Caſes. 8 


Tt was mov- I. ” 6 a party gives money to a jury who paſs againſt him, yet the 
ed in arreſt | verdict is good; contra if it had paſſed for him; per Davers. 
of judzment 


that the Br. Verdict, pl. 19. cites 14 H. 7. 29. 
Elainti f : ſelicitor, after the charge given, and — verdict, gave ſeme of the jurors moncy; and 
| this 


-» = «a 24 tot. Own — a « PREY 


aw. 
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this being proved by the oath of 2 witneſſes, the verdict was ſet aſide by 2 judges ; Wray contra. 
Le. 18. pl. 21. Paſch. 26 Eliz. B. R. Smith v. Peaze. | 

But the plaintiff and defendant may (by agreement between them) give money equally to the jury to 
defray their charges, zohere the trial is put off, they by that means being forced to ſtay longer in town 
than they expected, (Mich. 1649. B. S.) for by doing this the jury cannot be intended to be made more 
favourable to one party than the other. So likewiſe they do where thete is a vieto, and alſo give them 
a treat at equal charges. L. F. R. 49. tit. Agreements. 


2. If a great tempeſt happens, the jury may depart from the place Br. jurors, 
where they are to conſider of their verdict; per Rede, Davers, pl. 13. cites 
and Tremaile. Br. Verdict, pl..19. cites 14 Hf. 7. 29. . 

3. So if a ſudden affray happens. Br. Verdict, pl. 19. cites Br. Jurors, 


14 H. 7. 29. per Rede, Davers, and Tremaile. PLP Cites 
4. So if the houſe be upon the point of falling. Br. Verdict, pl. 19. Br. Jurors, 
cites 14 H. 7. 29. Per Rede, Davers, and Tremaile. | 3 _ 


"ſays the ſame law ſeems to be of fire upon the houſe. 


5. At niſi prius a juror was challenged and withdrawn, and after- 2 H. Hiſt. 


wards went out ꝛuith the jury, and flayed with them above half an hour. ok zes. 


And by Croke and Doderidge, this act ſhall not ſet aſide the ver- S. C. That 
dict, unleſs it can be proved that they had new evidence given if the juror 


2 : ; 3 . 75 : gives ny new 
after they went out of Court; but it is a miſdemeanour in him 2 Ft ea 


who was challenged and puniſhable. 2 Roll. Rep. 85. Paſch. adviſes nr 


_ FB 72 
* that party fir whom tbe verdict is given, the verdict is good, but he ſhall be fined — his 
5 miſdemeanor. ; | 
de, 6. Gould J. ſaid, no cafe could be inſtanced where a verdict [ 456 J 
yy | was ſet aſide, where there had been a defence and full evidence, ex- 
the cept it were for matter diſcovered after the trial, 12 Mod. 584. 
_ Mich. 13 W. 3. in caſe of Watſon v. Sutton. 

of J. A verdict by which the defendant was acquitted in a crimi- 
leſs nal cauſe, cannot be /et aſide; per Cur. 8 Mod. 202. Mich. 10 Geo. 

the King v. Brecknock Corporation. 

__— 8. In caſe upon ſeveral promiſes, the firft count in the iſſue book 

ad alleged that plaintiff was indebted to plaintiff, and in the record of 
21 niſi prius the miſtake was rect iſied without proper leave ; and it was 
_ alleged that defendant was indebted to plaintiff. The parties names 
«af were rightly placed in the remainder of the firſt count, and in all the 
del other counts, The Court held the variance not material to the point 
ang in iſſue, and therefore refuſed to ſet aſide the verdict. Barnes's 
the Notes in C, B. 331. Mich. 10 Geo. 2. Johns v. Smith, cites Daniel 
ad v. Mears in this court, Mich. 5 Geo. 2. 
uy 9. Rule was made to ſhew cauſe why the verdict ſhould not be Rep. of 
and | Afet aſide, the (ef ſimiliter) being left out in the iſſue delivered, but = in 

Inſerted in the record of niſi prius. It was inſiſted for the plaintiff mon oat 
that it was amendable; but the Court were of opinion that no ingly. 

1at ſtatute of jeofails extends to it; that it is a material variance, and hath 2 


therefore the rule was made abſolute, defendant having rehed up- nt tbe em 
on the variance, and made no defence upon the trial; but by con- fendant's 
{ent the cauſe to be tried the —_ after term. Barnes's Notes <9vn{s! at 


in C. B. 329. Trin. 7 & 8 Geo. 2. Rye v. Croſſman. | bag objected 


to the evidence given by plaintiff in point of law, (which js making defence,) though he did not croſs- 
examine, the rule was diſcharged, Barnes's Notes in C. B. 326, 327. Eaſt, 12 Geo. 2. Grave v. Cliffe. 
N KE 2 


10. An 
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10. An action was brought by the indorſee upon a promi/ory 
note, and in the iſſue delivered the name of the indorſor was omitted 
thus, (Te the ſaid indorſed ) and not (he the ſaid A. indorſed.) In 
the record of niſi prius the indorſor's name was inſerted. Defen- 
dant made no defence upon the trial, bnt inſiſted that this was a 
material variance; and the verdict, on hearing counſel on both 
fides, was ſet aſide. Barnes's Notes in C. B. 330. Eaſt. 8 Geo. 2. 
Wreathock v. Bingham. 

11. After the verdict ſummed up in the forenoon, the jury re- 
tired to conſider of their verdict. Before the riſing of the Court, 
they came into court, attended by the bailiff, to aſk a queſtion; 
which was anſwered, and they were ſent back. At the ſitting of 
the Court in the afternoon, the judge was informed ſome of the ju- 
rymen (2 or 3) were in court; 3 nfo being aſked by him what 
they did there, anſwered they could not agree, and were thereupon 
fent back to their fellows ; and afterwards a verdict was brought in 
for the plaintiff. The judge did not certify the verdict to be con- 
trary to evidence; and the Court was of opinion that hi was a 
miſbebaticur in the jury, for which they are fineable, but net a ſuffi- 
cient cauſe to ſet aſide the verdict, for the plaintiff was not in 
fault. Barnes's Notes in C. B. 320. Mich. 9 Geo. 2. Lord St. John 
v. Abbot. ; | 

12. In the declaration the plaintiff was called ahn John Shorter, 


and in the iſſue delivered to the defendant, plaintiff was called 


Jabn Shorter. But the Court refuſed to ſet afide the verdict, 
though it was inſiſted that the variance was material, and that no 


defence was made on the trial. Barnes's Notes in C. B. 330. Hill. 


9 Geo. 2. Shorter v. Helbutt. 


(H. 8 Judgment arreſted. At what Time it hall 
be pleaded in Arreſt of Fudgment. 


[1. IN an action upon the caſe upon an afſumpſit, if the parties de- 

mur, and it is adjudged for the plaintiff, upon which a writ 
i; awarded to inquire of damages; at the day of the return of it, the 
defendant may ſhew any matter in arreſt of judgment ; for the 
judgment is not complete till the laſt judgment; for the firſt 
is but an award, P. 32 El. B. R. between WOoLMuAN AND TrE ad- 
jadged.] 

2. In ejectment, after verdict for the defendant it appeared 
that 3 , the jurors had ſueetmeats in their pockets, and thoſe 3 
were for the plaintiff till they were ſearched, and the ſweetmeats 
found upon them, and then agreed with the other 9, and found for 
the defendant. But this being moved after the jury were diſcharg- 
ed, and the Court not knowing which 3 to ſend for, and becauſe 
the 9 brought over the 3 to their opinion, they would not ſtay the 
judgment ; but if the 3 had brought over the 9, it would have been 
cauſe to ſtay the judgment. Godb. 353. pl. 448. Trin. 21 Jac. 
B. R. Sely v. Flayle. 


3. The | 


(l. g) Judgment arreſted. What ſtall be good Plea Seer. 


Trial, 457 
The Court will not allow a motion in arreſt of judgment 211} 

the plea-roll is made up, and the verdif there entered of record. Gilb. 
Hitt. of C. B. 38. | 

4. If the count be in ſubſtance variant from the writ, the defen- 
dant may ſbe tu it any time in arreſt of judgment, becauſe the Court 
has no authority to proceed in a matter of ſubſtance different from 
the original. Gilb. Hiſt. of C. B. 41. 

5. The Court declared that for the future they would never 
make a ule to ſtay judgment upon a motion in arreſt the /a/? day 
of a term, without notice. Barnes's Notes in C. B. 170. Trin. 7 & 
8 Geo. 2. Camp qui tam, &c. v. Gale. 

6. After a motion in arreſt of judgment, and pending the con- Rep. of 


ſideration of the Court, it being diſcloſed to the defendant by 2 of N — 


the jurors, that they and their fellows being divided in opinion, Mich. 9 


had determined their verdict by caſting lots. The defendant mov- Geo. 2.— 

ed to ſet aſide the verdict, upon an affidavit of the fact made by the "qa pri 

2 jurors; and upon hearing counſel on both ſides, the queſtion pl. 216. S. C. 
was, whether after a motion in arreſt ef judgment, defendant in this 
caſe could move to ſet aſide the verdia. And the Ld. Ch. J. Den- 
ton J. and Comyns J. were of opinion, that though this motion 
ſeems out of time by the general rule of practice, yet as it is 
founded upon a matter diſcloſed to the defendant after the mo- 
tion in arreſt of judgment, and is made before judgment pro- 
nounced, the Court muſt receive it; and the fact as to the jurors 
determining by chance, being undiſputed, the verdict was ſet aſide. 
(Forteſcue J. contra.) Barnes's Notes in C. B. 321, Laſt. 8 Geo, 
Philips v. Fowler, | 


[458 ] 


in Arreſt of Judgment, 1c. . 


* 


verdict, as will make error if judgment be given.] jo 8 . 


And. Ibid. pag. 55. ſays, if the declaration be not a ſufficient foundation to give judgment, this may 
be moved in arreſt after verdict, becauſe judgment cannot be given, when it appears that though the 
fact be found for the plaintiff, yet he has not ſufficient cauſe of action. 


[2. If debt be brought againſt an executor upon a fimple contract 
made by teftator, if defendant will not take advantage of it to abate 
the writ, becauſe he is not chargeable upon ſimple contract, bus 
pieads other matter, which is found againſt bim; this ſhall not be 
good matter in arreſt of judgment. 10 H. 6. 25. ſaid to be ad- 
judged.) | 

3. So it is in debt againſt the executor porn arrearages of ac- 
count, where he is not chargeable. 10 H. 6. 25.] 

4. In action by the maſter for baltery of his ſervant ad dam- Gilb. Hift. 
num, verdict was given for the plaintiff. But becauſe the de- 8 17 
claration did not ſay per quod ſervitium amiſit, for that reaſon the any thing 
rule of Court was, quod querens nil capiat, &c. Bulſt. 173. Trin. 5 vx 
9 Jac. Anon. | | cr atom 


ke not ſet forth, there, though the verdict be found for him, he cannot have judgment, becauſe if :4: 
, : 4 K k 3 f ; lia 


Lt. A Man may plead fuch thing in arreſt of judgment after a S. P. ib. 
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efſertial part of the declaration is not put in iſſue, the verdict can have no relation to it; and if it had been 
put in iſſue, it might have been found falſe. And ſuch matter, as the foundation of the action not 
being alleged, there is no ground for the judgment; as if an action of treſpaſs be brought by a maſter, 
for the aſſaulting and beating of his ſervant, and does not ſay per quod ſervitium amiſit, this is ill 
after verdict, | 


5. In egjefFment, &c. the defendant pleaded that W. was ſeiſed in 
fee, and leaſed to the defendant ; and that he entered and was paſſeſed 


till the leſſor of the plaintiff diſſeiſed him ; and being fo ſeiſed by diſſciſin, 


made the leaſe to the plaintiff, and that the defendant re-entered, and 
ejefted him. The plaintift replied that his lefſor was ſeiſed in fee, and 
tenſed to him, ab/que hoe that he diſſeiſed the defendant. The plain- 
tiff had a verdict. It was objected that this was a vain iſſue, and 
a miſ-trial, becauſe it appears by the defendant's plea, that he was 
only poſſeſſed as a leſſee for years, and jo could not be difſeiſed. But ad- 
judged, that though the defendant's plea is bad, and the plaintiff 
might have demurred, yet he himſelf ſhall take no advantage of 
his own ill plea; and therefore, though the iſſue is joined upon 
this falſe and vain allegation, it being found by the jury that the 
leffor of the plaintiff did not diſſeiſe the defendant, judgment ſhall 
be for the plaintiff upon this verdict, becauſe it well ſtands with 
the law; but if it had been found for the defendant that he was difſeiſ< 
ed, he ſhould never have judgment. Cro. J. 678. pl. 15. Mich. 2 Jac. 
Johns v. Ridler. | | 
6. If declaration be part well, and part ill, it ſhall be good for 
that which is well declared of: but if writ of inquiry be executed 
for the awhole, or if intire damages be given, it is good cauſe to ſtay 
judgment. 12 Mod. 5. Paſch. 3 W. & M. Anon. cites 1 Vent. 27. 
7. When the recital of the writ and the count itſelf were entered 


on record, if there were any material variance, the defendant might 


take advantage of it, not only by way of plea, but by motion in 
arreſt of judgment after the verdict, or by a writ of error, becauſe 
| the writ being the foundation and warrant of the whole proceed- 
[ 459 ] ings, if the plaintiff did not purſue it by his count, there was no 
authority to the court to proceed in ſuch caſes. Gilb. Hiſt. of 
C. B. 42, 43- 


8. Upon a demurrer, it was agreed arguendo, that if any of the 


counts are good, the Court will give judgment for the plaintiff ; 
but where a general verdict is given, one defectiue count vitiates the 


whole. 2 Barnard. Rep. in B. R. 384. Hill. 7 Geo. 2. in caſe of 


Cock v. Vivian. 


(I. g. 2) Judgment arreſted. What ſhall be intended, 
&c. After a Verdict to make good the Fudgment. 


8. C. cited 1, I covenant for not offering an advowſon, whereof the defend- 


_ Ry ant had a term for years, 7 the plaintiff before he granted it to 
S. iſſue was joined upon non conceſſit, and found quod concęlſit. 


ſaid that 2 | 
there of ne- { was moved in arreſt of judgment, that it is not alleged that 
> the grant on which the iſſue was joined was by deed, and ſo no 


belp,b-caule breach aſſigned. But it was held that it was averred by the 1 
1 1 dict; 
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Trial, 


dict for now it being a perfect grant, it Hall be intended that a 
deed wwas ſbezun. Hutt, 54. Lightſoot v. Brightman, 


459 


a grant of 2 
thing being 
alleged, 


which in its own nature could not be granted without dced, unleſs the jury had found the deed 


they could have found nv giant at all. 10 Mod. 30%. in caſe of Muſton v. Yatzman, 


2. Plaintiff declared that he had paid the money due on a 31¼1 
of exchange, but did not ſay to whom he paid it, whether to the laſt. 
indorſee to whom alone it was due, (there being ſeveral indorſees ;) 
and therefore it was objected that it might be paid to another, 
and ſo the defendant till liable. But per Cur. after a verdict, as 
in this caſe, it ſhall be intended that the money was paid 79 the 
rizht party, eſpecially fince it is /aid 4e be paid ex parte of the plain- 
zi, which could not be if it had been paid to a ſtranger. And 
ſo a judgment in B. R. affirmed. Carth. 129. Paſch. 2 W. & M. 


in the Exchequer- chamber, Brunetti v. Lewen. 


3. Where in a declaration there are matters inſenſibly ex- 
preſſed, and other matters ſenſibly expreſſed, and a verdict and 
damages given for the plaintiff, thoſe damages hall be intended to 
be given for that which i <vell laid. Carth. 131. Paſch. 2 W. & M. 


Nightingale and Fowles v. Bridges. 
4. If dumages are given in treſpaſs of battery, which was de- 


clared of as a time not yet come, it is the ſame thing as if no time 
had been alleged; and after verdict it ſhall be intended that an- 
cther time wwas proved. 2 Salk. 662. pl. 3. Mich. 8 W. 3. B. R. 


Acton v. Ecls. 


(K. g) judgment arreſted. What Thing may arreft 
a Judgment. | 


Lt. 4 Matter may be alleged to arreſt a judgment which appears 
ul by the record itſelf. 12 H. 4. 24.) 

[2. But a man can nu allege a matter in fact to arreſt a judg- 

ment which does not appear in the record, becaule the parties cannot 


try the iſſue. 12 Hf. 4. 24.] 


Lutw. 896. 
899. Lzw- 
IN v. Bu- 
NETTI, 
S. C. and 
judgment 
affirmed, 
Pollexfen 
Ch. J. hæ- 
ſitante. 


Show. 144. 
S. C. & S. P. 


[ 460 ] 

See tits 
udgment 
C. a). 


Matter of 
fact is not 
ailignable 
after ver- 


dict, but a 20 it of error muſt be brought, Arg. and not denied. 11 Mod. 136. pl. 2. Mich. 6 Annæ, 


B. R. Falmouth v. Strode. 


[3. As it is not a good plea to arreſt a judgment that a juror 
was challenged, and that after a man upon the tales bearing the fame 
name was ſworn, becauſe it cannot appear to the court that he is 
the ſame perſon, without alleging by matter in fact that he is the 
lame perſon, 12H. 4. 24. b.] 

. After a verdict for the plaintiff, the defendant cannot ſay 
in arreſt of judgment, that his attorney had nat any warrant in 
court, becauſe it may be that the warrant was delivered to a juſ- 
tice of the court who has not yet delivered it to the clerk of the 
warrants, or it may be that he was made his attorney by writ, 
a 9 a 7. adjudged, Dubitatur, 11H. 4. 44. Contra 14H. 4. 16, 

uria. 
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460 _ Trial. 
g. Q. had judgment in an action upon the caſe at the aſſiſes, 


and damages were given to him to 3ol. It was moved in arreſt 
of judgment, that the venire facias nas de duodecim, and that one 
of them did not appear, fo as there was one taken de circumſtantibus; 
and the entry in the roll was, that the ſaid juror exuctus venit, but 
the word juratus was omitted, and for that cauſe the judgment 
was ſtayed. Godb. 177. pl. 246. Paſch. 8 Jac. in C. B. Quod's 
caſe. | | | 
6. Treſpaſs for Battery and falſe impriſonment on ſuch a day and 
place, the ant jufbfied 3 and as by ee. of a 
writ, &c. and raver/ed that he was guilty aliter vel alis mods, or at 
another place; upon which ifſue was joined, and the plaintiff had 
a verdict ; but the judgment was arreſted, and a repleader 
awarded for the badneſs and incertainty of the iſſue. 2 Lev. 164. 
Hill. 27 & 28 Car. 2. B. R. Maſters v. Wood, 
7. It was found by verdict, that a warrant of attorney was forged, 
and judgment entered according to it was ſet aſide upon motion, 
12 Mod. 318. Mich. 11 W. 3. Worley v, | 
8. Debt upon an award, the defendant ſets forth a void award, 
and pleads performance, the plaintiff joins fue, upon the perform- 
ance ; verdict for the plaintiff. And moved this in arreſt of 
judgment, and judgment thereupon arreſted. 12 Mod. 635. Hill, 
13 W. 3. Anon. | 
9. If there be no ſufficient certainty in that which is the giſt of the 
action, there is no foundation for a verdict ; for it cannot appear 
whether the damages given by the jury be proportionable to the 
demand, or whether it be extravagant and exceſſive, and ſo there 
would be no power to attaint the jury if they gave an ill verdict, 
and if no verdict can be given on ſuch improper allegation, there 
can be no judgment. G. Hiſt. of C. B. g8. 
So where 10. The copy of the iſſue delivered concluded & prediftus querens 
_ the defind- fimiliter, whereas it ought to have concluded & ee wh de- 
— fendens, &c. the Court ſaid, that let it be ever ſo immaterial a 
in che paper - miſtake, it is irregular; and as it is in the copy of the iſſue, we 
626k, 197% muſt ſtay the judgment upon it. 1 Barnard, Rep. in B. R. 58, 


ing iſſue in- 5 : 
gad of the Trin. 2 Geo. 2. Scrimpſhaw v. Proctor. 
lein f 's, : 
ut f the record the plaintiff's name was inſerted, and the iſſue properly joined; it was moved ta 
ſet aſide the verdict for that reaſon; but 2 iſſues being joined, and a general verdict found for the 
3 the Court refuſed to make any rule. Barnes s Notes in C. B. 329. Eaſter 6 Geo. 2. Thomp- 
v. Simmons, 


*( 461] 
Rep. of 11. In trover, defendant pleaded non afſumpſit, and thereupon 


3 in , iſſue was joined, and plaintiff obtained a verdit. It was moved 
B. 119. 


Paſch. 8 for defendant in arreſt of judgment, and the Court made a rule | 


Geo. 2. ſays to ſtay the entry of final judgment, till cauſe ſhewn by the 
the iffue be- plaintiff, Barnes's Notes in C. B. 316. Mich. 8 Geo. 2. Noble v. 
N Lancaſter. | 


ment was tet aſide and a repleader ordered. 


Trial, 


(K. g. 2) V. ariance between Verdict and Declaration. 


46 


See Miſcaſt- 


ing. 


＋ JF the words in action upon the caſe Jeft cut of the declara- See infra, 
tion make a material variance from the words found by the P!-15-5- C. 


verdict, the action ſhall abate. My Reports, 14 Ja. SIR J. Sip- 
MAN AND Marvo, per Curiam.] | 


T. So if more be put in the declaration than is found by the ver- 


dict, if it be material the action ſhall abate, My Reports, 14 Ja. 
Curia. | 

['3- is a man brings action upon the caſe for ſaying, thou pro- 
curedſt 8 or 10 of thy neighbours to perjure themſelves, and the jury 
find that he ſaid, thou haßt caufed 8 or 10, Wc. this is a material 
variance; for he may be a remote cauſe, that is to ſay, cauſa fine 
qua non, without procurement. M. 4 Ja. B. R. between Fexx 


anD MuTTON, by Tanfield.) | 
4. If there be a variance between the verdict and the declara- 


tion in an action on the caſe for words, either by way of ſurplus or 


defeF in the declaration, yet if this matter of the variance be nt 


material in the extenuation of the action or damages, the action will 


lie notwithſtanding the variance. My Reports, 14 Ja. S1R ]. 
* SIDNAM AGAINST Mayo, per Curiam. And ſo between + Boucny- 
TON AND THE BIis Ho OF COVENTRY AND LICHFIELD. ] 


pl. 233. Broughton's caſe, S. C. 
in caſe of Sidnam v. Mayo. 


5. 4s if the declaration be that the defendant ſaid that the 
plaintiff is a frong 7hief, and the verdict find that he ſaid that he 
was a thief, yet the action lies; for the word ſtrong is not mate- 
rial. D. 6 E. 6. 75. 22.] 


verdict. D. 75. pl. 22. Mich. 6 E. 6. Burges v. Waren ford. 


Roll. Rep. 
428. S. P. 
per Curiam, 
* See infra, 
pl. 18. 8.6. 
— And. 
119. pl. 168. 
Trin. 25 
Eliz. S. Cs 
— Mo. 141. 


S. C. cited Cro. E. 192.— 8. C. cited Roll. Rep. 428, 


After great 
debe che 
plant ff had 
judgment to 
recover up- 


on the ſaid 


Pal. 9. pl. 7. 7 E. 6. S. C. 


S. C. cited Roll. Rep. 428. and that it was adjudged no variance, becauſe it was not material. 


L6. So if declaration be that the defendant ſaid, 7 %, Ec. 
and the verdict find that he ſaid J affirm, or I doubt not, Fc. the 
action lies; for this is not material. My Reports, 14 Ja.) 


Roll. Rep. 
428. cites 
4 Rep. 
HExr's 


Caſe. [ This is the caſe of Hext v. Yeomans, 4 Rep. 15. b. pl. 5. but I do not obſerve that dif- 


terence taken there, ] a 


[7. Se if declaration be that he ſaid hat the plaintiſf would 
do ſuch a thing, and the verdict finds that he faid I zhink in my con- 
ſcience that he wwould do the thing, &c. the action lies; for it is not 


a material variance. My Reports, 14. SIR Jo. SYDNAM AND Ma- 


Yo, adjudged.] 

[8, But if the declaration be that the defendant ſaid that the 
Plaintiſt, being a merchant, is a bankrupt, and the verdict finds 
that he ſaid 7hat he would be a bankrupt within 2 days, though both 
words are actionable, yet it is a material variance; for they are not 
the ſame words. My Reports, 14 Ja. B.] 


or conceſſum, per Doderidge; becauſe they are different words from thoſe mentioned 
on. | 
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See infra, 


pl. 15. SC 


Roll. Reps 
428. pl. 20. 
in caſe of 
SIDENHAM 
Vs Mayog 
per Haugh- 
ton J. quod 
in the decla- 


[o. So 
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462 Trial. 
Rell. Rep, o Ss if the declaration be that defendant ſaid that the plain. 
423. pl. 20. tiff zr a thief, and the verdict finds that he ſaid that he flole a horſe, 


m c ſe o 2 © . . 
Sisi dsan this is a material variance. My Reports, 14 Ja.] 


v. Maro, per Haughton . 


ro. J. 328. [10. In an action of deb? for nat ſetting forth of tithes, upon 2. 6. 
pl. WO C. if the plaintiff declares zhat 7. S. was parſon, and leaſed the tithes 
i bim for 5 years, if be fo long ſhould be parſon, and ſhould fo long 
+ Fol. 718. Iive, + and the jury find that he leaſed them for 5 years, if he ſhould 
2 /o long hive, without the words and ſhould continue parſon, yet 
defides the this is not any material variance; becauſe the addition of the 
erer ſaid words is no more than the law implies ; for the leaſe deter- 
efthe ac-  Mmes by his deprivation or reſignation, and fo though it be an ad- 
ton, yer is dition in words, yet it is not any in ſubſtance. Tr. 11 Ja. B. R. 


the declara- 3 
non founded between WHEELER AND Harpox, and M. 11 Ja. adjudged.] 


upon the leaſe, but upon the carrying away the tithes, and the allegation of the leafe is only an 
inducement to the action; and the jury finaing a good leaſe and title, though not exactly as 
alleged, the plaintiff hall have judgment. But had debt been brought on this leaſe, ſuch variance 
perhaps had been material, the leaſe being the ground of the ation. Brownl. 125. S. C. ad- 
Journes, the Court being divided. ———2 Eulſt. 33, S. C. adjudged by three J. for the plaintiff; but 
Haughton contra. Mo. 834. pl. 1121. S. C. and by 3 J. contra Haughton, that the variance 
is not material. | 


ro. E. 503. [II. In an action upon the caſe, if the plaintiff declares that the 
je foe detendant ſaid theſe words of her, ſcilicet, thou art a willangus 
by Popham gucun, and a murderous queen, for thou didſi murder my wife ; 10 
and Fenner; the ſuppoſes the words to be ſpoke to the plaintiff herſelf in the 2d 
e perſon, and the jury find that he ſpoke the fame words of the 
omnibus, Plaintiff to one J. S. in the 3d perſon, ſcilicet, be it, Wc. this is 
ang tkere= a material variance, ſo that they cannot be intended to be the fame 
eee words; and if the ſhould recover upon theſe words, ſhe might 
t Sez pl. alſo recover upon the other words. M. 38, 39 El. B. R. between 
13, 14. n- BJ.1SSET AND JohNSON. H. 10 Ja. B. R. between f James Axn 
ir, S. C. IIARRIs, per Curiam; the plaintiff being abſent at the time of the 
ſpeaking.) : 

[12. In an action upon the caſe, if the plaintiff declares that 
the defendant ſaid of him he is a murderer, and the jury find that 
he ſaid that be wwas a murderer, this is not any material variance; 
for when he ſaid he is a murdercr, it is not intended that he did 
the act in præſenti, but before. M. 38, 39 El. B. R. Agreed. ] 

2 B I. 36. T[13. In an action upon the caſe, if the plaintiff declares that the 
3 defendant ſaid theſe words to the plaintiff, thou art, &c. and the 
and Crooke jury find that he ſaid of the plaintiff thou art, fc. and that the plain- 


J- — _ tiff was preſent at the time of ſpeaking the words, this is not any 
zug the ce material variance, inaſmuch as the words are the ſame. H. 10Ja. 


plaint ff B. R. between James AND Harris. Agreed.] 
— [* 14. In an action upon the caſe, if the plaintiff declares that 


— the defendant ſaid theſe words 1% the plaintiff, thou art, Sc. and 
but Fleming the jury find that he ſaid of the plaintiff thou art, &c. and that the 


Ch. J. l rang 4 was abſent at the time of ſpeaking of the words. It ſeems 


Po was af. that the laſt part of the verdict is not contrary to the firſt part, and 


terwards yet it is not any material variance, the words being all one. Du- 
eaced by bitatur, H. 10 Ja. B. R. between Jaws AD Harris] | 
compoſi - a 

tion, and ſo no judgment was gi ven. [1 5 In 


*[ 463 ] 


A. vt wt odd a Aa at oa oc> w at OA MLA. 


of = 4 


— „ 


eurer; 


.. See: ek oe 


= - &©& A 1 kd * = 


Trial. 

(15, In an action upon the caſe for theſe words, if Sir John 
Siddenham might have his will, he would kill all the true ſubjefts in 
England, and the king too, and he is a maintainer of papiltry, and 
of rebellious perſons ;z and the defendant pleaded other words, 
abſque hoc, &c. And the jury fiud that he ſpoke theſe words, 


videlicet, I think in my conſcience that if Sir John Siddenham might 


have his will, &'c. and all the other words; it ſeems this is a ma- 
terial variance, ſo that the plaintiff cannot have judgment; for 
though the words found will bear action as well as the words in 
the declaration, yet the words found are not ſo abſolute as the 
words in the declaration, nor move credit in the ear ſo fully as 
the words in the declaration, which is the force of a ſlander, and 
then they are not the ſame words in force and effect. Ho- 
bart's Reports, 243. between SIDDENHAM AND Max, in writ 
of error, though judgment was given for plaintiff in King's- 
Bench.] 


Afterwards a writ of error was brought in the Exchequer-chrmber, and there Hobart, 
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Roll. Rep. 
427. pl. 20, 
Mich. 14 
Jac. B. R. 
ad;udzed 

for the 
Plaintiff, 
3Bulſt. 2 60. 
S. C. ad- 
judged for 
the plaintiff. 
Cro. J. 407, 
pl. 4. 8. E. 
Haughton 
doubted ; 
but the 
other three 
judges were 
againſt him, 
and gave 
judgmentfor 
the plaintiff. 
Winch, and 


Denham were of opinion that the verdict was found for the defendant, the words found by the ver- 
dict varying from thoſe mentioned in the declaration; but 4 others being of a contrary opinion, 


the judgment was affirmed, Mich. 16 Jac. ------ Hob. 180. pl. 217. S. C. 


C16. If the words are laid in the declaration, I know m 79 be a 
thief, and it be found I think him to be a thief, this is a material 
variance. Hobart's Reports, 244.] 


Hob. 181. 
pl. 217. at 
the end of 
the caſe of 


Sydenham v. Man. 


[ 17. In an action upon the caſe, if the plaintiſf declares upon an 
aſſumpſit to be performed an requeſt, after the return of the defendant 
2 L. to N. and the jury find the promiſe to be made to be per- 
formed after the return of the defendant from L. 10 N. without any 


requeſt, in law there needs not any requeſt ; but the defendant at 


his peril ought to perform it within a convenient time after his 
return, this is a material variance, and ſo not the ſame promiſe. 
M. 31, 32 El. B. between PETER AND CARTER, adjudged. Re- 
ported Mich. 31, 32 El. B. R.) 

(18. In an action upon an afſimp/it, if the plaintiff declares that 
the defendant was indebted to him in 221. 10s. and promiſed to pay 
it upon requeſt, and the jury ſind that the defendant was indebted 
to the plaintiff in 101. fer a certain thing, and in 121. 10s. for an- 
other thing, without finding any ſpecial aſſumpſit, this is a material 
variance; for he has declared upon one aſſumpſit where there are 
2 ſeyeral aſſumpſits in law, which cannot be one and the ſame 
promiſe. Tr. 4 Ja. B. R. between BARKER AND RowLE. Held.] 

[19. In an ejectione firmæ of 20 acres of land, if upon not guil- 
ty pleaded, the jury ind him guilty of the moiety only, and not guil- 
ty of the reſidue, yet the plaintiff ſhall have judgment. P. 40 El. 
B. R. SeamrIGHT's CasE, adjudged. M. 7 Ja. B. by Coke for 
the uſe. My Reports, 14 Ja. between COOPER AND FRANKLIN. 
Contra Com. Bracebridge, 424. b.] | 


— — 
Fol. 719. 


*[ 464] 
3Bulſt. 18 f. 
Arg in the 
caſe of 
Cowr R Ve 
FRANK 
LIN, cites it 
to have been 
ſo adjudged, 


contra to 


PrxactnrinGE's caſe, in Pl. C. and the whole Court ſaid to the plaintiff, that his beſt way * would 


be to have a judgment for a moiety as a coheir. ——Roll. Rep. 385, 386. S. C. in a nota at the 


end ſays, it was argued that where an ejectment was brought for the whole land, and the plaintiff has 


| title to a moiety only, that he ſhould not have judgment for any part, unleſs he ought to have it — 
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all, according to Pl. C. Baacrnxrnce's caſe, 424. b. and afterwards according to the reſolution 
aforeſaid, judgment was given for the plaintiff for the whole. Cro. J. 400. pl. 9. S. C. but S. P. 
does not appear. 


(20. If a man brings treſpaſt for 20 todds of ꝛwool, and upon the 
general iſſue pleaded, the jury find the defendant guilty of 20 
Fleeces of wool, yet it is a good verdict, and no material variance, 
Tr. 42 El. B. R. between WILSoN and TucxweELL, adjudged. ] 

® Orig. is [21. Ss in treſpaſs of a cart-load of corn. if the * jury upon not 
(4cteadant)- guilty pleaded, nd him guilty of 20 fheafs of corn; this is a good 
verdict. Tr. 42 El. B. R. per Curiam. !] | 

(22. If in cyectione firmæ, the plaintiff declares 2% a leaſe made 
fy 2, and gives in evidence hat one of the lefſors was leſſee for life, 
the remainder to the other ; this is a material variance from the 
declaration, inaſmuch as it is only the leaſe of the tenant for life. 
M. 10 Ja. B. R. between ExcLaxnD AND LonG adjudged.] 

[23. So if a man declares of a leaſe made by 2, where the one 
has nothing in the land, and ſo void for him, yet it is a material 
variance. Mich. 10 Ja. B. R. between ExcLaxD AND Lox ad- 
judged.) 

) = So if a man declares of a leaſe made by baron and feme, and 
gives in evidence a /eaſe made by the baron alone, this is a material 
variance. M. 10 Ja. B. R. adjudged.] 

[25. If a man declares of a /eaſe made by 2, and it appears upon 
the evidence that he 2 leſſirs were tenants in common, and ſo ſeve- 
ral leaſes; this is a material variance, Mich. 1a Ja. B. R. per 
Curiam, and ſaid to be ſo adjudged. } | 

[26. But otherwiſe it is, if it appears upon the evidence that 
the 2 leſſors were coparceners ; for it is one leaſe being made by 

them. M. 10 Ja. B. R.] | 5 
[27. In an action upon the caſe upon a promiſe again/? an admini- 
Arator, if plaintiff declares that teflator was indebted to him in 551. 
- and defendant, being admin:ftrator, in conſideratione, c. promiſed to 
Fol. 720. pay it; and upon non aſſumpſit pleaded, if the jury find tbat he * af- 
tm ſumed to pay 3ol. parcel of the 551. but not the refidue ; this is a 
| material variance between the declaration and verdict. So the 
plaintiff ſhall not have judgment; for it is not the ſame promiſe. 
Trin. 14 Car. B. R. between KINcHIN MAN AND THE Bishor oF 
OssERrY in Ireland, upon writ of error upon judgment in Ireland. 
And the judgment reverſed for this cauſe among others. Intra- 
tur, Hill. 13 Car. Rot. 1141.) 11 5 
28. In an action of waſte for cutting and ſelling of trees, upon 
no waſte done pleaded, if the jury ind that he eradicated the trees, 
and did not cut them down ; this is a variance. Trin. 7 Ja. in the 
Common Pleas.] 
C29. In an eefione ſirmæ, if the plaintiff declares pen a leaſe 
for years of 3 acres, and in evidence he ſhews but a leaſe of a 
moiety ; this is a material variance ; for it is not the ſame leaſe. 
Paſch. 3 Ja. B. between Brown AND ELLIs, per Curiam.] 
Cro.]. 200.  [30- In a prohibition, if the plaintiff declares upon a preſcription 
pl. 32· Mich. in modo decimandi, videlicet, that every one who has 7 lambs, or un- 
Dl 5 * der 7, ſhall pay to the parſon an halfpenny for every lamb, and tne 
not S. F. | | jury 


SY > 3 


Trial, 


jury ind that the preſcription is ſo, but that it goes further, that if he 


has more lambs than 7, that then /e parſon ſhall have a lamb, and 
that he ſhall pay to the pariſbioner an halfpenny ; this is not the ſame 
preſcription, and therefore he has failed in his preſcription ; for he 
ought to have rehearſed all the preſcription, P. 7 Ja. B. between 
CASTELL AND Dopp, per Curiam. ] ; 

31. Aſſiſe in Weſt Chamel; the tenant pleaded to the affife, and gave 


in evidence that he recovered this land in Cunhed againjt A. and the 
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aſſiſe ſaid that the now tenant brought writ in Cunhed, of which Weſt 


Cbamel is a * hamlet, againſt A. which A. infeoffed this plaintiff pend- 


ing the firſt writ, and the now tenant recovered againſt A. and the 
tenant in aid of the verdift ſhewed record of the recovery in C. near W. 
And therefore, becauſe his record is contrary to the verdict, the 
verdiCt ſhall not ſerve him; and the plaintiff recovered. Quod 
nota; for now C. & . each of them fhall be taken a vill by itſelf. 
Br. Verdict, pl. 73. cites 14 Aff. 9. 

32. In caſe againſt ſheriff for an eſcape, it was found that the 
party was talen in execution 5 the former ſberiſt, and not by defend- 
ant, but delivered by him to defendant ; yet the impriſonment and 
eſcape being found, plaintiff had judgment. Cro. J. 380. pl. 8. 
Mich. 13 Jac. B. R. the King v. Andrews. | 

33. In treſpaſs for taking one parcel [of cloth] containing 18 yards, 
and another parcel, containing 20 yards, and for two other parcels, 
the jury found, as tothe 5 parcels of cloth, that the defendant was 
guilty, But upon a writ of error, the judgment was reverſed 
for it ſhall not be intended that one of the 1ſt pieces, containing 
ſeveral yards, were in different parcels; and then the jury have 
found the defendant guilty of taking 5 parcels, whereas the plain- 
tiff had declared only of taking 4 parcels. 2 Roll. Rep. 415. 
Paſch. 21 Jac. The King v. Hoſkins. 


34. Ejectment was brought of a rectory, and upon not guilty 


pleaded the defendant was found guilty of tithes without glebe, and 
could not have judgment. Palm. 413. in caſe of Harxes v. 
STROWDER, Arg. Cites it as the caſe of DELLABAR v. HUDDLE- 
srox; and the counſel of the other fide agreed this caſe, becauſe 
the glebe was the principal. And Crew Ch. J. ſaid he remem- 
bered the caſe; and Jones J. ſaid that it was not found in that 
caſe that the tithes were parcel of the rectory. 

35. An error was aſſigned, becauſe plaintiff counted of a grant 
by . S. knight, and it was found he was not knight ; and fo it 
being a void grant by that name, and the declaration untrue, judg- 
ment therefore ought to have been for the defendant. But all 
the Court conceived, although it is found that he was not knight 
at the time of the grant, yet it is not material; for the iſſue being 
whether W. S. granted, &c. that finding is idle and ſuperfluous, 
and is not material; and judgment in C. B. was affirmed. Cro. 
Car. 174. pl. 19. Mich. 5 Car. B. R. The Earl of Pembroke v. 
Boſtock and Green. 8 

36. But peradventure if the iſſue had been upon that grant to 


Walter Sands knight : and the matter had been found, it had been 


material, Cro. Car. 174. in S. C. 


it ao varhace, but that the verdict maintained the declaration, and found a good grant by Sir W. 
| 6 : Will 


* Orig. is 
(Camel). 


S. C. cited 
Lat. 62. in 
the caſe of 
Hems Vs 
Stroud. 


Godb. 139. 
pl. 505. S. C. 
butS. P. does 
not Appel. 
— Jo. 2152 
pl. 5 B. R. 
S. C. the 
jury found 
that the 
grant was 
made to Sit 
William 8. 
Kut. by the 
name of 

W. S. Eſq. 
But the 
Court una 
voce held 
. 
hick 
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which was the iſſue. Lit. Rep. 181. S. C. Arg. 197. S. C. argued 223. Mich. 4 Car. in C. B. 
adjudged for the plaintiff, niſi caula. 


37. A. covenanted to pay B. fo much a quire for copying bills, an- 
fwvers, &c. And in an action brought, it was found that the de- 
fendant had not paid for 5 quires and a half; and fo damages were 
given for more than was in the covenant, which was only.to pay 
ſo much by the quire, and does not mention any half-quire. And 
for this reaſon judgment was arreſted; Stile, 12. Paſch. 23 Car: 
Needler v. Gueſt. | 

38. The declaration was of an adb/c/ute leaſe for 7 years, and the 
verdict has found it a leaſe at will, and ſo it is not a demiſe modo 
& forma, as the plaintiff had declared. And this is a variance in 
ſubſtance, and not in form only; per Curiam, Carth. 204. Hill. 
3W.&M.B.R. Cudlip v. Rundle. | 

[ 466 J 39. If the defendant to an information of uſury pleads that be 

neither had nor did take the aforeſaid 201. for intereſt, De. Upon 
which the plaintiff takes iſſue, and the jury find that the defend- 
ant did take 101. by way of uſury ; this ſhall not be accounted a 
variance from the iſſue. Brown's Anal. 12, 13. 


(K. g. 3) Venire facias de Novo. 


LI. FF a venire facias be quaſbed for conſanguinity in the ſheriff, a 
venire facias de novo thall be granted 10 the coroners. 

10 H. 4. 4.1] | | 
[2. If at the return of an inqueſt upon a venire facias, a writ 
comes from the king not to proceed rege inconſulto, by which it is 
awarded that he ſhall ſue to the king, and after a procedendo comes, 
a new venire facias ſhall iflue, and not a habeas corpora. 22 E. 3. 


15. b.] | 
Treſpaſs [3. In audita querela again}? 2, if the one dies after iſſue joined and 
ee Sr. iſt prius ſued, and after one of the defendants dies, a venire facias de 
rer — novo ſhall be awarded. 11 R. 2. Brief, 638. But ſee 4H. 7. 7. 


aud after the In action upon the flatute of R. againſt 3, if one dies after iſſue and 


. ag before verdit, and yet proceſs continues afterwards againſt all 3, and 


not abate, © upon a diflringas an inqueſt is taken againſt all, yet this is no cauſc to 
eee arreft judgment, inaſmuch as the writ is not abated againſt the 
venire ta- 


cias ſhalt Other 2, and the proceſs and inqueſt void againſt him who is 
ie; for dead.] 
it cannot 6 
be continued againſt a dead perſon, nor the proceſs which was again two, cannot be continued againſt 
one only. Br. Ven. fac. pl. 11. cites 7 H. 6. 21, 

So where three were received by default of the tenant for life, and joined iſſue, and venire facias 
ed, and was returned, and at the day it was ſhewn that one of the 3 was dead, and yet the I ue ſteod 

azvard, and venire facias de novo wat awaided. Br. Iflues Joines, pl. 41. cites 19 E. 4. 4 —<— 
Br. Reſceit, pl. 114. cites S. C. 

But where an afticn was brought againſt B. and C. they both joined iſſue, and B. died. A ven. facs 
was award:d to try the iſſue beten both, which was done, and Hund for the plaintiff who ſurmiſed B. 
death, and bad judgment againſt C. reſolved to be no error, though it iſſued againſt a dend perſon, be- 
cauſe one of the defendants ing alive is ſufficient. And ſo judgment affirmed. Cro, Car. 426. 
pl. 17. Mich. 11 Cat. B. R. Tytfin v. „„ Jo. 367. pl. 3. 8. C. accordingly, by the name 
of Tippen v. Fenton. 5 | 

4. After 
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Ca. After an inqueſt ſworn and charged, if any of them die before 


verdiet, a new venire facias ſhall not iſſue, but a Zales. Quære. 
12 H. 4. 10. f 
[5. In an information upon the ſtatute of v/ury, becauſe the de- 
fendant took 8s. et unum modium tritici, for intereſt for the 
loan of certain monies, where the 8s. was according to 81. in * Fol. 221. 


the 1001. and the buſhel of wvheat more than the flatute allows ; bu... 


the record of mfr prius was unum ( modum) tritici (for modium ), 
upon which the plaintiff ac the afjiſes was nonſuited, but the record in 
court good and right, ſcilicet, w(modium); and becauſe if this non- 
ſuit ſhould be recorded in court, and the party put to a new infor- 


mation, no information would lie, inaſmuch as e year and 3 G 


z5 paſt, and no default was in the plaintiff, but only of the cler 

of the niſi prius; therefore this nonfuit ſhall not be recorded, but 

a venire facias de novo ſhall be awarded. Paſch. 9 Car. B. R. 

between HALLs AND SANDERS, per Curiam. Intratur, Hill. 7 Car. 

Rot. 1012. But it is not granted, becauſe the record was not [ 467 ] 
ood. „„ 

: 6 After iſſue, if at the uiſi privs a protection be caſt for the de- Br. En- 

fendant, which is repealed before the day in bank, yet becauſe his quot; p& nk. 


. 0 . . . Cites e. 
default is excuſed at the niſi prius by the protection, and the For where 


proceſs againſt the inqueſt 1s diſcontinued, a venire facias de novo the record 
ſhall be granted. 21 H. 6. 20. b. * 14H. 4. 23. b.] makes men- 


tion that the 
nfs prius wwas put in before the juſtices of niſi prius, the inqueſt is demandable enly at the day of niſi prius 
and not at the day in bark; and contra where the wwrit of ui prius and record is not put in before the 
Juſtices of niſi prius ; for then they are demandable at the day in bank, and then the procels is not 
diſcontinued. Contra ut ſupra; and therefore per tot. Cur. the plaintiff thall have new procels againft 
the inqueſt. Br. Diſcontinuance of Proceſs, pl. 13, cites S. C. —— Br. Protection. pl. 38. cites 
S. C. —— Br. Default, pl. 27. cites S. C. * 

In debt they had niſi prius, and to this the defendant caff protection, by which the whole inzueft evas 
diſcharged, and the prote&ion was repeal:d after rhe niſi prius, and befere the day in benk; and therefore 
per Cur. it is as if 10 appearance had been, or no pruteFion caſt, and therefore ſhail have new venire 
facias, and not new niſi prius againſt the firſt jury. Br. Ven. fac. pl. 38. cites 11 Hf. 6. 14. 
Br. Enqueſt, pl. 88. cites S. C. But Br. Venire facias, pl. 27. cites 5 E. 4. 2. That no new 
venire facias ſhall be awarded evbere prciection is caſt at the niſi prius, and repealed at the day in bank. 
But ſays that the ſame year, fol. 3. is contra, where they took the inqueſt a new venire facias was 
awarded in ſuch a caſe therefore quære for contra the ſame year, fol. 4. Br. Ven. fac. pl. 27, ——— 
Br. Proceſs, pl. 111. cites 5 E. 4. 3. hat in ſuch caſe a new venire facias hall iſſue; for the jury 
is without day. But ſays that Ibid. fol. 4. is contra, and Ciftrels awarded againſt the firtt jury; for 
they have day in bank, which ſeems to be the beſt law; for the parties have day in court, and it is 
agreed there; quod nota. But the ſame year 36, new venire facias was awarded; and it is (aid there, 
that it has been done both ways. Br. Ibid. 

Bat where protection is caſt at the day of nift privs, and the juſtices take the jury de bene efſe, and at 
the day in hank the protection is allowed, the inqueſt ſhall be re-charged by reſummons. Per Priſot; 
for now the firſt taking is void. Br. Enqueſt, pl. 86. cites 35 H. C. 44+ 


(7. If after the inqueſt returned by habeas corpora, the parol be put 
without day by aid of the king, and after a procedendo comes, and 
a reſummons is ſued, a venire facias de novo ſhall be granted; for 
the _ may return another pannel immediately. 21 E. 3. 
44. b.] | 

[8. In a precipe quod reddat one prayed to be received for default of 


the tenant, and demandant counterpleaded the receipt, and they 


were at ifſue, and at the venire facias returned the ſheriff returned 

the writ with the pannel at his ſuit, and alſo 4 other writs with pan 

nel by procurement of the tenant by receipt, by which plaintiff prayed 
that 


8 
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that he might ſue againſt the inqueſt according to the firft writ which 
he had commenced ; for the pannels ds net agree in name of the ju. 
rors : yet inaſmuch as the Court cannot know whether he ſues 
the firſt writ or the ſecond, he ſhall not ſue upon the one or the 
other for the ſuſpicion, but he ſhall ſue a venire facias de novo, 
and the ſheriff ſhall be amerced for returning 2 pannels, as above, 
to one original. 5 E. 3. Challenge, 63 | 
Oro. J. 66. [Co. If a freſpaſs be laid in Grays-inn-lane in Middleſex, and upon 
233 not guilty pleaded the parties are at iſſue, and the nf privs roll 
—Godb. it made Graves-inr-lane, and after the jury are ſworn this fault is 
2 8 _ found, apon which the plaintiff is nonſuited, and the nonſuit entered, 
cord ngly.— Jet the plaintiff ſhall have a venire facias de novo, becauſe he was 
Palm 378. nonſuited upon another record, [and] not upon the record in 
S-C.accord- court. Tr. 21 Ja. B. R. between YouxNG AND ENGLEFIELD ad- 


2 judged, the which intratur P. 21 Ja. Rot. 111. And in this caſe 


and Dode- a precedent was cited in 9 Ja. B. R. one WILLIAus's caſe ad- 


— vt, Judged alſo. ] 


ſeemed contra. But it was reſolved that a new diſtringas ſhould iſſue. 


468] ro. In a ceſavit, if the parties are at iſſue whether the mother 

may" >6. 4 of the plaintiff be endowed of part of the ſeigniory, and plaintiff of the 
24/8 Br reſedue, or whether the father of the plaintiff granted it over to ano- 

DAY's caſe, : 5 

cites 18 E. her; and the jury find that the mother is indowed of part, and that 

3.4. b- in the father of the plaintiff did not grant the reſidue, and they do not 


—_ 27 apportion the ſervices as they ought, and /o the verdict is not full; 


2 and therefore a venire facias ſhall iſiue againſt the firſt jurors. 
10 be bels er 18 E. 3. f 5. 


the demand. (CI I. Aud it ſeems they ſhall inguire all de novo, and not only of 


2 this point which is omitted. 18 E. 3. 50. Quære.] 

not find 

what ſervices it was held by, nor what arrearages were due; ſo that the verdict was not fully taken, 

a venice facias de nwo ſhall be awarded to return a new jury, and not a new niſi prius to try the ſame 

ifue again by the fame jury. DE. 
I gueſt be well taken in part, and il in the reft, it ſhall ſtand in part, and ſhall be newly inquired 


for the reſt ; and this ſeems to be by a new jury, Br. Engqueit, pl. 09. Cites 9 H. 4+ 7» and Fitzh. 


Enqueſt, 33. — Br. Verdict, pi. $9. cites S. C. 
+ This ſeems miſprinted, and that it ſhould be (50). 


(12. In replevin, if the iſſue be whether the diſtreſt was taken out 
of the fee of the avowant, and it is found that it was, if they do not 
inquire of the damages, a venire facias de novo thall be granted. 
18 E. 3. 55.] : 
— 113. In an action of battery againſt 3, if they plead 3 ſeveral iſſuer, 

Fol-722. and upon a writ of niſi prius 2 of the iſſues are found for the plain- 
W's ory tiff, and damages taxed, but nothing is fouud for the 3d iſſue one way 
fads but er other, this is a miſ-trial, and a venire facias de novo ſhall iſſue. 
part of the II. 8 Car. B. R. between LupLow AND BinNEoN, adjudged ; 
in ive. ang this being moved in arreſt of judgment. 

25 notbing as to tber, the verdict is ill, and a venire facias de novo ſhall iſſue, if no judgment is given; 

wt if judgment is given upon ſuch ve: dict, it ſpall be reverſed; per Cut. 2 Ld. Raym. 1521. Paſch · 
3 Geo. 2. incaſe of the King v. Hayes. 


J Where aa C14, In 2 writ of valere maritagii, if the iſſue be upon the tenure, 


= — and at niſi prius it is found for the plaintiff, and damages and — 
5 | giv 


found the value an attaint would lie, if it had been unreaſon- 


the jury do not afſe/s any damages or coſts, this ſhall not be ſupplied 


pe ' | | 4 
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given by the jury, but the value of the marriage is nat found, but verdi is 
omitted by the jury, this default of the jury ſhall not be ſupplied AY 
by a writ of inquiry thereof; but a venire facias de novo ſhall be nire facias 
granted, becauſe the verdif is t not perfect; and if the jury had fall be 


awarded. 
: - ; 0-5 g Jenk. 283. 
able; and when if the jury [ſhould] find a thing whereof an at- pl. 13. 


taint would lie, and they omit it, it ſhall not be ſupplied by an 
inqueſt of office whercof no attaint lies, in prejudice of the par- 
ties. Co. 10. CHETN TX, 119. Adjudged.] 

(15. In a detinue, if the jury finds dainages and cells, and 10 
value, as they ought, this ſhall not be ſupplied by writ of inquiry 
of damages; but venire facias de novo ſhall be granted. Co. 10. 
CHEYNEY, 119. b.) | 


[.. In a guare impedit, if the iſſue be found for the plaintiff, but 


by negligence the jury ds net inquire of the 4 points, ſeilicet, de 
plenitudine, ex cujus præſentatione, fi tempus ſemeſtre tranſierit, 
and the value of the church by the year; this ſhall be ſupplied 
by writ of inquiry without any venire facias de novo, becauſe 
the court ex officio ought to have charged the jury with thoſe 4 points 
ef inquiry, and if the jury had found them, no attaint would 
lie; for it was, as to this, an inyueit of othce only. Co. 10. 
CHEYNEY, 119. Dubitatur 4 Ma. D. 135.3 


(17. In writ of annuity, if the iſſue be found for the plaintif, but por 8 
» Wo BY 


, . f : - name of 
* by a writ of inquiry; but a venire facias de novo ſhall be granted Mazss 
for the cauſe aforeſaid. Co. 11. BENTHAM, 56.7] AND BEx- 


Mich. 12 Jac. Roll. Rep. 83. pl. 43. BEN T ve Magen, S. C. [But neither 11 Rep. nor 
2 Bulſt, nor Roll's Rep. mention any thing of the ven. fac, de novo; but that a writ of inquiry of 
damages does not lies in this caſe. ] 

| *[469] 


(18. In an &efione firme againſt baron and feme, upon not Co. J. 627. 
guilty pleaded, and a venire facias granted, the jury find the feme 51 . 
not guilty, and find a ſpecial verdift as to the baron, the which ſpecial 8. C. ad- 
verdict if after adjudged inſufficient by the court, a venire facias de judged ac- 
novo ſhall be granted for both, as well the feme as the baron; 1 
and upon this new writ the feme may be found guilty, becauſe Tun. 29 
the record and iflue is intire, and therefore their verdict inſuffi- Jac- B. R. 
cient in all, and void. Mich. 9 Ja. B. R. between LaxcLEY axD - _ _ 
PayNE, adjudged; this matter being moved in arreſt of judg- not appears 
ment, and the clerks ſaid that it was their courſe to grant the ve- 
nire facias de novo for the whole. ] 

[19. So [where] there are ſeveral iſſues joined, and the jury find 
any of them well and directly, and as to the others find a ſpectal verdict, 
which is imper fect, a venire facias de novo ſhall be granted for the 
whole, and the jury upon this may find contrary to their firſt ſind- 
ing. in the Exchequer, adjudged in the LoRD SHEF- 

FIELD'S CASE. ] 

20. If in an action of treſpaſs of aſſault and battery, and tak- 

ing of his grain, the defendant, as to the battery, juſtifies in defence 


of his grain; upon which the plaintiff demurs, and as to the grain 


. he pleads not guilty, whereupon they are at iſſue, and it is found jor 
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— the lain and ® the jury do not tax the damages for the battery, 

Fe. 723. <ph:ch depends in demurrer, as they ought; in this caſe it ſeems, 
if the demurrer be after adjudged for the plaintiff, yet the damages 
for it cannot be ſupplied and taxed by a writ of inquiry of da- 
mages; but a venite facias de novo ought to iſſue to try the whole, 
becauſe all is comprized in the original. Dubitatur, 1 1 Car. B. R. 
between VASHMAN AND ROwWE.] 


Ser (K k. 3) 
pl. 3. 5, 6, 
7, 8, 9. 13» 


In C. B. the 1. Ces was awarded againſt the under-/herif} charged to 
- uf ern keep a jury, and he permitted them to go and to have meat 
475 3 te and drink; for he upon his examination confeſſed the matter, which 


defendant is of record now, and he is officer, &c. and therefore capias, &c. 


1 and againſt the jury, becauſe the matter is only ſurmiſe, venire 
— facias was awarded, and another venire facias between the par- 


rween iber ties at iſſue, to return a new jury, Br. Procefs, pl. 72. cites 
ebarge and +2 E 24 
thcirwerd &, 23. 5 
bad taken meat and drink, and prayed new wenire f.cias, and had it, and the verdict thereby adjudged 
void. Brooke ſays, it ſeems that ibis matter was confeſſed, or notably preved. Br. Jurors, pl. 12. 
cites 14 H. 7. i. 

t Br. Verdict, pl. 17. cites S. C. 


(K. g. 4) Venire Facias de novo. In ⁊c hat Cafes. 


Br. Venire Facias, pl. 1 5. cites S. C. 


2. In replevin they were at 25 and venire facias iſſued to the 
fheriffs of London, and the one ſheriff returned a venire facias fer the 
plaintif, and the other returned another fer the defendant, and both 
were ouſted, and a new writ made and delivered to the plaintiff, 
to be ſerved de novo. Br. Enqueſt, pl. 103. cites 26 E. 3. 65. 

[4750] 3. A jury appeared upon an habeas corpora, which wanted theſe 
words 7 apud W. ) by which the inqueſt was put without day, and 
new proceſs awarded. Br. Proceſs, pl. 166. cites 31 E. 3. and 

Fitzh. Enqueſt, 5. | 

Br. Enqueſt, 4. In aſſiſe the juſtices 72k the verdif of 11, where the 12th did 

1 not agree, and it was awarded void, and a new venire facias 

Er. Verdict, awarded. Br. Ven. Fac. pl. 25. cites 41 Aff. 11. | 


pl. 49- S. C. F ; : : : 
Dr Enqueft, 5. At the niſi prius in action perſonal, the defendant caſt protection 


pl. 23. cites ephere he had appeared in aſſiſe againſt him the ſame day, at the ſuit of 
3 *% the fame plaintiff; and becauſe he appeared in one ſuit to the plain- 
5 tiſt, and made default in another, the juſtices thought that it 
could not be, and therefore took ingugſt which gave verdi for the 
p/aintiff; and at the day in Bank this matter was ſhewn, and it 
was awarded per tot. Cur. that they did amiſs, by which the plain- 
tif ſhewad forth repellance, which 4was allowed, and no party was 
demanded, or proceſs awarded againſt the firſt inqueſt, but new 
venire facias awarded; quod nota. And ſo ſee, that where the 
inqueſt gives verdict they are diſcharged; quod nota. Contra it 
ſeems, it the inqueſt had remained for default of jurors clearly. 

Br. Ven. Fac. pl. 12. cites 21 H. 6. 21. | | 
6. If proceſs is not ſerved againf} the jury, as if againſt ſome, no if- 
fues are returned, or us manucaptors, and verdict is taken by them, 

| 6” 


Fendant at 


Trial. 
this is void, and new proceſs ſhall iſſue. Br. Proceſs, pl. 165. 
cites 26 H. 6. and Fitzh. Enqueſt, 17. 

7. Nifs prius was taken after the jirſ} day of the return of the aurit 
of niſi prius, and before the fourth day, and therefore ill, and a new 
venire facias awarded. Br. Venire Facias, pl. 39. cites 33 H. 6. 45. 

8. If 14 are returned in the venire facias, and one is admitted in 
the reft of the proceſs againſt them, this is ſufficient in arreſt of the 
inquelt ; and ſhall commence at the venire facias again. Br, En- 
queſt, pl. 98. cites 34 H. 6. 20. and Fitzh. Enqueſt, 18. 

9. In afiſe, no new proceſs can be awarded; for the recogni- 
tors who are once returned ſhall ſtand, but when a jury is returned 
upon a ven. fac. which is a judicial proceſs for the trial of a cer- 
tain iſſue, there if the verdi& be imperfetft the Court may award 
a new judicial proceſs, viz. a venire facias de novo; but in the 
caſe of aſſiſe the Court cannot do fo; becauſe they are returned 
upon the original, and becauſe writ of aſſiſe of novel diſſeiſn 


is feſtinum remedium, the plaintiff ſhall have writ of certificate 


of aſſiſe to ſupply the firſt imperfections, (which happen by de- 
fault of good examination,) according to the truth of the matter. 
8 Rep. 66. a. in Loveday's caſe, cites 21 E. 4. 26. b. 27. a. 

10. In caſe, and counts that he was ſeiſed of a meſſuage and certain 
lands in B. to which land, time out of mind, &c. he had common 
appendant in 400 acres of land in L. and that the defendant had in- 
cloſed it, and fo diſturbed him of his common; the detendant pleads 
that he had ſet up a vaccary upon parcel of it neceſſary, & e. abſque 
hoc that the plaintiff had common; this iſſue was tried for the plain- 
tiff. It was moved in arreſt of judgment, that the venire facias 
and trial was from L. only, where it ought to be alſo of B. where 
the land was, and that this miſ-trial is out of all the ſtatutes of 
jeofails; and for this cauſe it was adjudged that the plaintiff, 
nihil capiat per billam; and he could not have a venire facias de 
novo, for he had a verdiF given, which was certified. Cro. J. 114. 
pl. 13. Mich. 30 & 31 Eliz. B. R. Richmond v. Webb. 

11. In replevin, the defendant heed that 7 acres of land called 


P. is locus in quo, and at the time of the taking were holden of F. C. 


by certain rent, and other ſervices, and fer rent arrear he made conu- 


fance as mal to the ſaid J. C. The plaintiff pleaded hors de ſon 


fee, upon which they were at iſſue, And it was found that the plain- 


tiff vas ſeiſed * of 7 acres called P. holden of J. C. ut ſupra. But 
e jury /ay that the locus in quo contains-2 acres, which 1s called P. 
and theſe 2 acres are, and then were, held of A. and if upon the 
whole matter videbitur curiæ, &c. And by the opinion of the 
whole Court, hors de ſon fee upon that matter is not found; for 
although it be found that the 2 acres be holden of A. yet it may be 
that they are within the fee of F. C. for it may be that J. C. is lord 
paramount, and A. meſne, and then within the fee of J. C. and 
therefore for the incertainty of the verdict, a venire facias de 
novo was awarded. Le. 210. pl. 294. Mich. 32 & 33 Eliz. C. B. 

Greenwood v. Welden. 
12. In aſſumgſit, & c. the plaintiff declared, that whereas the de- 
ndon in warda de Cheap was bound ts J. S. the defend- 
L434 2 ant 


4/9 


And. 2 37. pl. 
254. FREE- 
LAND v. 
BARNES 
S. P. and 
ſeems to be 
S. C. accord 
ingly, that 
this verdict 
is void ; for 
it does not 
anſwer the 
matter in 
iſſue. 


r 
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ant in confederation the pluinti would give, &c. at London in warda 


 predifta promiſed, &c. Upon non aſſumpſit pleaded, the ven. fac. 


evas de parochia of St. Mary of the Arches in warda de Cheap, when 
there was 19 pariſo mentioned before in the count; and after a ver- 
dict this was objected in arreit of judgment. Per tot. Cur. the 
plaintiff cannot have a ven. fac. de novo, but he muſt begin again, 
becauſe the fault is in the declaration, and not by the award of 
the Court only. Cro. E. 260. pl. 46. Mich. 33 & 34 Eliz. B. R. 
Bradith v. Bithop. 1 5 
13. Treſpaſs ; the iſſue was, if the manors of P. and Great H. 
evere holden of the h:naur of Ewelme ; the ven. fac. was of one ma- 


nor only, and therefore ruled to be ill; the plaintiff takes a ven. fac. 


de nov of both the manor, and the iſſue was tried for him. It was 
objected that it is a miſ-trial, and that a ven. fac. de novo was 
not to be awarded but for the ſame jury, or where the verdict is 
not well examined; and the firſt verdict is here entered, and the 
writ filed; ſo there ſhall be 72v9 werdifts of record for the ſame 
thing, and both full. But it being moved again, the Court held it 
to be good, and the plaintiff had judgment. Cro. E. 260. pl. 47. 
Mich. 33 & 34 Eliz. in B. R. Horſeman v. Johnſon. 

14. In afumpfit, plaintiff declared that the defendant in conſidera- 
tion of 10 J. aſſumed to make two lights into one; upon non aſſumpſit 
they were at iſſue, and the record of niſi prius was to make tas 
lights { and one ) where it ought to be {7/9 one.) And upon that 
at the niſi prius the plaintiff was nonſuited. And it was now moved, 


whether the plaintiff ought to have new venire fatias upon the fir? 


S.C. cited in 
the S. C. of 
Young v. 
Engleñeld. 
Palm. 373. -- 
S. C. cited 
Goab. 422. 
Ph 422. 


i ue, inaſmuch as the firſt venire facias did not iſſue forth upon 
the firſt record, and no nonſuit. Et opinio curiæ, that he may 
o to a new trial, but whether he ſhall have a vemre facias de novo, 
or that the old venire facias ſhould ſerve the Court doubted, for that 
the firſt jury was ſworn. Golds. 136. pl. 37. Skelt v. Wright. 
15. In an action upon the caſe, upon a promiſe in conſideration 
that he promiſed to pay 10 l. within 6 weeks, the defendant aſſumed to 
do ſuch a thing, and for non-performance brought the action; and 
upon non-aſſumpſit pleaded, the parties being at ifſue, the record of 
niſi prius was in conſuderation that he promiſed to pay 101. within 6 


months. And for this variance being againſt the truth and the. 


former record, the plaintiff was nonſuited, and upon adviſement 
of 2 precedents, a ven. fac. de novo was awarded; and the iſſue 
being tried for the plaintiff, judgment was given for the plaintiff. 
Cro. J. 670. pl. 8. in caſe of Young v. Englefield, cites Trin, 
9 Jac. Farthing v. Dapper. 

16. An epjeftione firme was brought of 50 acres of land 10 acres 
of meadotu, 100 acres of paſture, and the jury found the ejectment 
only in 2 cl;ſes called Bl. Acre and Wh. Acre, parcel of the ſaid lands ; 
and by the Court the verdict is naught, and the plaintiff ſhall 
have another judgment, for the judgment ought to be according to the 


_ declarati;n of the plaintiſſ, and his demand. And it does not ap- 


ear of how much execution may be made, and it may be that 
thoſe 2 cloſes contain more than was in the declaration. And by the 
Court a venire /ac'as dr 11599 was awarded. Noy, 67. Beum v. Felton. 
2 5 Y 17. In 


TY, V OP. SS 
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17. In caſe againſt a gucler for ſuffering F. S. in execution upon a 


judgment had in Trin. term 2 Car. lo «ſcape, it appeared that the 


record of nift prius mentioned the judgment to be had in Trin. term 
3 Car. whereupon the plaintiff was nonſuit; and it was moved 
that by reaſon of this miſpriſion, the record of niſi prius not being 
warranted by the roll, the nonſuit thereupon was void, and ought 
not to be recorded. And the Court accordingly ordered a dif- 
tringas de novo. Cro. Car. 203. pl. 8. Mich. 6 Car. Week's caſe. 


18. A venire facias de novo was-ordered to iſſue, becauſe the 


ſpecial verdict was imperfett. Sty. 176. Mich. 1649. Ratcliff v. 


Dudeney. 


472 


If a ſpecial 
verdict is 
imperfect, 
and does 


not take in the whole in iſſue, a venire facias de novo ſhall be granted; or if the ſpecial verdict is 
ſuch, that no judgment can be given upon it: per Cur. 2 Ld. Raym. 1521. Paſch. 1 Geo. 2. in 


caſe of the King v. Hayes. 


19. One was ſued upon the flatute of inmates, and the diftringas 
jurata bare date on a Sunday, and out of term, and fo is erroneous. 
The queſtion here was whether it be not helped by the ſtatutes 
of jeofails of 18 Eliz. and 21 Jac. Roll Ch. J. held, that it was 
not; but there ſhall be a venire facias de novo, niſi. Style, 307. 
Mich. 1651. Theoballs v. Newton. 

20. One of the. judges dying upon the circuit, the afſiſes were ad- 
journed to another place, and before the ſitting there the other judge 
died, and a new commiſſion iſſued to anther judge to fit there, and 
the cauſe wwas tried upon the old jurata, returned before the other 
judges. It was objected that this was a miſ-trial, becauſe there 
was not a new jury returned; but it was held that it was no 
miſ-trial, becauſe the judges not being named in the jurata, their 
dying is not material to make it void. Cites Stile, 412. Hill. 
1654. Barker v. Eimer. | 

21. If a venire facias be returned, and not filed, a new one may 
be taken out. Vent. 13. Paſch. 21 Car. 2. B. R. Anon. 

22. By 7 & 8 V. 2. cap. 32. If the plaintiff do not proceed to trial 
the firſt aſfiſes after the teſte of the hab. corp. a new venire all iſſue. 

23. Upon an imdiFment of murder, it was held per Holt Ch. J]. 
that if the verdict be imperfe, no judgment van be given, but a 
venire de novo ought to iſſue; for though it is a ſpecial verdict, 
yet it cannot be amended by the notes in felony, as it might in 
civil caſes. Ld. Raym. 141. Hill. 8&9 W. 3. The King v. 
Keite. 

24. If a jury is diſcharged at the aſſiſet, in order to have a view, 
there is no need of a ven. facias de novo; but it ig /uffecient to have 
a dliſtringas for the ſame jury, with decem tales at the next aſſiſes: 
but it is proper that the entry upon the roll ſhould be, that the 
jury was diſcharged for that reaſon, and ordered that for the fu- 


ture ſuch entry ſhould be made. Comyns's Rep. 248. Trin. 


2 Geo. 1. in C. B. Anon. 

25. B. and W, were indidted on 2 ſeveral inditments; but by 
miſtake the pannel of the jury, that were to try B. was returned upon 
W.s diftringas ; and the pannel of the jury, that were to try N. 
was returned up: B. r diſtringas; for which reaſon the Court 
thought that both indictments were tried by perſons without au- 

| 04-3 thority, 


Skin. 667, 
KEeaT's 
caſe, * Co 
& 9.—5 
Mod. 287. 
S. C. but not 
S. P. 


" 
* 
3 
if 
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thority, and accordingly awarded a venire facias de novo. 1 Bar. 

nard. Rep. in B. R. 108. Mich. 2 Geo. 2. The King v. Willis. 
S. P. ac- 26. In cafe for ſeveral ſets of ſcandalous words ſpoken of the plain. 
cording'y tiff, he obtained a verdict, and the damages were found intire, though 
Notes in ſome of the words were not actionable. A venire facias de novo was 
C. B. 336. moved for, on payment of coſts, that the plaintiff might ſever 
1 his damages according to an ancient rule of Court; which was 
Hayward. granted by the Court. Barnes's Notes in C. B. 332, 333. Mich. 


Rep. of 6 Geo. 2. Anger v. Wilkins. 
Pract. in 
C. B. 118. S. G and S. P. accordingly. 


L 473] (K. g. 5) Venire Facias de novo. In what Caſes 
N. | to the ſame Fury. 


Br. Verdict, 1. PER Cur. If inguęſt be well taken in part, 1 ill in the reſt, 


pl. 89. cites 


it ſnall ſtand in part, and ſhall be newly inquired for tlie 
reſt; and this ſeems to be by a new jury. Br. Enqueſt, pl. gg. 
cites 9 H. 4. 7. and Fitzh. Enqueſt, 33. | 
2. In waſte in two vills, if the writ of inquiry be not well ſerved in 
the one vill, all ſhall be inquired de nous; for all the inquiſition ſhall 
be by one and the ſame inqueſt, and at one and the ſame time. 
| Br. Retorn de Briefs, pl. 39. cites 12 H. 4. 3. | 
Ht the vi 3. If ni prius ceaſe by protection, and at the day in bank it is 
privs #79- repealed, new proceſs ſhall be made againſt the jury; but if it be 


$eftiom woes 


cf, and yet diſallowed at the day, the inqueſt ſhall be taken by his default. 
the jofices Br. Proceſs, pl. 170. cites 14 H. 4. 16. 


e294 the ver- 

dict, and at the day in bank the protection was repealed; and becauſe it was allowed at the day of 
the niſi prius, therefore the taking of the verdict is - ill; by which proceſs iſſued againſt the jury 
again. Contra if the protection had not lain by the law, then the verdict had been good. Br. Ver. 
dict, pl. 70. cites 14 H. 6. 2.——— Br. Proceſs, pl. 146. cites S. C. ———Br. Enqueſt, pl. 25, 


cices S. C. | 
$Rep. 65, 4. The jury having once given their verdict, though it be imper- 
Þ. 66. &. fect, ſhall never be ſworn again upon the ſame iſſue, unleſs it be 


ich. 6 . . - 
2 in caſe of a/j;/e, when the party is to recover by view of the ju- 
ingly, by rors; per Coke and Fleming Ch. J. and judgment accordingly. 
name of Cro. J. 210. pl. 2. Mich. 6 Jac. B. R. Cook v. Laneday; cites 
ca. 21 H. 6. 20. 20 E. 3. Office de Court, 20. 2 Mar. Br. Inqueſt, 86. 

enk. 283. 
J "as the judge receives an imperfe& verdict, there can be no further proceſs againſt the 
fame jury; becauſe they are diſcharged by the acceptance of their verdict; and therefore in this 
caſe there mult be a venire facias de novo to give a more perſect verdict; but becauſe the ſame jury 
often are at ſeveral affiſes on the continuance of the jury proceſs, therefore by the ſtatute of 


— 


7 8 W. 3. cap. 32. a venire facias de novo is given, if the cauſe be not tried the firſt aſſiſes. | 


Gilb. Hiſt. 74, 75- 


(L. g) Venire Facias de novo. Who ſhall grant it. 


1. IN a ſcire facias upon a recognizance in Chancery ; if the par- 
: ] ny 0 iſſue, upon which the record is ſent into B. R. 
and there it appears that the venire facias is not well awarded, the 
yenire facias de novo ſhall be awarded in B. R. and not in the Chan- 


cery. M. 10 Ja. B. R. between Woop AND Huxr, per Curiam. ] 


„ PM „ e . . . „ 2_»4 


4 


— 
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the party to ſuffer a new trial for better ſatisfaction. 


ga a new trial, if the plaintiff refuſe to fland it. 


| ſuddenly trumped on the defendant at the 


- | Trial. 


(M. g) New Trial. The Antiquity thereof. 


1. AEZER verdict for the plaintiff, it was moved, upon cer- 

tificate of the judge that it paſſed againſt his opinion, that 
judgment might be arreſted, and that there might be a new trial, 
as had been done heretofore in like caſes. But Roll J. contra, 
though it has been done in C. B. For it was too arbitrary for 
them to do it, and you may have your attaint againſt the jury, and 
there is no other remedy in law for you; but it were good to adviſe 
And let the 
defendant take 4 days from hence to ſpeak in arreſt of judgment, 
if the poſtea be brought in; if not, then 4 days from the time 
it ſhall be brought in. Sty. 138. Mich. 24 Car. B. R. Slade's 
caſe, | 
2. In action for words, viz. calling the plaintiff traiter, & c. the 
jury gave 1500/. damages. Whereupon a motion was made for a 
new trial. The counſel for the plaintiff oppoſed it, as a thing 
without precedent; the counſel for the defendant inſiſted that 
the court had power in caſes extraordinary, as the preſent caſe 1s, 
to grant a new trial. And Glyn Ch. J. ſaid, it is in the diſcre- 
tion of the court, in ſome caſes, to grant a new trial; but this 


muſt be a judicial, and not an arbitrary direction; and it is fre- 


guent in our books for the court to take notice of miſcarriages of juries, 
and to grant new trials upon them: and it is for the people's benefit 
that it ſhould be fo; for the jury may ſometimes, by indirect deal- 
ings, be moved to fide with one party, and not to be indifferent 
betwixt them; but it cannot be ſo intended of the Court, where- 
fore let there be a new trial in the next term, and the defendant 
ſhall pay full coſts, and judgment to be upon this verdict to ſtand 
for ſecurity to pay what ſhall be recovered upon the next verdict. 
Sty. 466. Mich. 1655. Wood v. Guniton, 
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10 Mod. 
202, Hill. 12 
Annæ, B. R. 
in caſe ot the 
QurkEN v. 
HELSTON 
Cox PORA“· 
TION,it was 
ſaid by Par- 
ker Ch. 7. f 
that the 
granting 
new trials 
began about 


1652, when 


the firſt new 
trial was 
granted for 
exceſiveneſs 
of damages. 
-m. 
Rep. 213. 
Mich. 1712. 


in the caſe of the QEEN v. BEWDLEY Cos ronAT ION; Ld, Parker cites this caſe as the firſt caſe 


of a new trial which we find in our books, and that it was after a trial at bar. Ibid. 214. 


he ſays that 


one reeſon why we do not find this practice more ancient may be that there are no reports of old mo- 


tions. It is faid to have been denied to be true that new trials began at that time. 
B. R. in caſe of Dormer v. Forteſcue. | 


3. There have been new trials anciently, as appears from this, that 


it is a good challenge to a juryman, to ſay that he hath been a juror 


before in the ſame cauſe ; per Holt Ch. J. 2 Salk. 648. pl. 20. Hill 
II W. 3. B. R. in Argent and Darrell's caſe. 


(N. g) New Trial. Granted, in what Caſes. 


I. FF an order made at the afjiſes be grounded on agreement, and 

verdift had there, in purſuance thereof, the Court will grant 

i Keb. 478. pl. 6. 
Paſch, 15 Car, 2. B. R. Howel v. Smith. 

2. A new trial was moved for, on ſuggeſtion of - deed inrollad 

Men, hereby be fuffered 

L1 4 1 verdi 


Mich. 1 73% 


474 Trial. 


wer? againſt him, whereas there was no ſuch deed ever inrolied; 


which the Court refuſed, although no remedy be againſt apy par- 


ties for forgery or perjury, 1 Keb. 568. pl. 15, Mich. 15 Car. 2. 
B. R. Noy v. Tucker. 

3. It was inſiſted upon as a FRAY that nothing ſpall be a ground 
to direct a new trial to avoid a judgment at law, that would not be 
ground for a bill of review to reverſe a decree ; and a confeſſion ſub- 
ſequent to a decree 1s no ground for a bill of review. Chanc. 
Caſes, 43. Hill. 15 & 16 Car. 2. Curteſs v. Smalridge. 

4. The Court faid they would hardly grant a wew trial where 
2 verdict 1miget become evidence in a criminal "cauſe. 12 Mod. 319. 
Mich. 11 W. 3. Richardſon v. Williams. 

[ 475 j+ig; It there be evidence of both ſides, and werdi# again the 
frrength of evidence, if ſuch trial be not peremptory, there ought 
not to be a new trial. General cauſes of new trials are vant of 
due notice, practice, or miſdemeanor in jury, in either party or their 
agents, the abſence of ſome material witneſs, which they could not 
then have, verdict again/t evidence, excęſive damages, &c. per Cur, 
12 Med. 439. Hill. 12 W. 3. B. R. Anon. 

N. B. Whaz 6. W. brought debt on a bond for payment of 15001. and upon nn 
1 eff factum joined iſſue, and went to trial, but Here being great rea- 
ls a Vers. 7 „ to ſuſpect that the bond was forged, the plaintiff firſt ſufferad a non- 


PE: 4 but ſuit upon full evidence. Upon a 2d trial there awas a verdict again/t 
S kei 15 
from pag. 
419. — Abr. ed and obtained a new trial, and had a verdict. Thereupon the 


Equ. Cafes, plaintiff at law brought his bill to have ſatisfafion out of a truſt eſtate 
2 = 3 for this bond-debt, the perſonal aſſets falling ſhort, the (pre- 
378. 419. tended} obligor deceaſed] having ſubjected his real eſtate to the 
8. = — payment of bis debts. [The defendant 3 that the bond was 
— % forged, and had made flrong proof of it ; but that being the point 
ſeems to be tried at law, the Court would not enter into the proof of it, or per- 
N mit the depoſitiont to be read.] The ſingle queſtion was, whether the 
ant. upon the circumſtances of this caſe, would decree a ſatiſ- 
faction out of the truſt eſtate upon the credit of the verdict, with- 
out directing an iſſue, or giving the defendant an opportunity to 
try it again; and the Court decreed for the plaintiffs. But on appeal 
to the Flouſe of Lords a new trial «was directed, and the bond found to be 
forged. 2 Vern. 378. pl. 344. Trin. 1700. and 419. pl. 382. Hill. 
1700. Wharton v. Tilly, & e contra. 
7. When a trial has been twice had on the ſame iſſue, and both 
verilifts agree, "t would be unreaſonable to grant a new trial. 11 


Mod. 1. pl. 1. Eaft. 1 Ann. B. R. Anon. 


8. When > material cauſe can be fhewn, this = will 8 | 


have too great an ctteem for a verdict, as to grant a new trial. 
And yet when any unforeſeen accident Rodents, or ſome ſudden 1m- 


pediment, as J. 22 &c. 19 a witneſs, and a trial is had, and a 


verdict given for the plaintiſf, which might have been given for 
the defendant, had that witneſs been produced, in ſuch caſes this 
Court will grant a new trial, on paying coſts of the former trial. 


$1 Mod. 1. pl. 1. Eaſt. 1 Ann. B. R. Anon. 


9. Upon 


the bend; but before judgment was entered up, the plaintiff mov- 


Trial. 


9. Upon a trial, a point in Jaw was flarted by the judge, and the 
counſel did not take it up, but inſiſted upon other facts, which were found 
againſt them ; whereas had they inſiſted upon the matter of law ſtirred by 
the judge, the verdift muſt have paſſed for them. The queſtion was, 
whether this is ſufficient cauſe to move for a new trial? Parker 
Ch. J. held, that if the only ill conſequence of this verdict was 
the matter of coſts, the party ought to ſuffer for his counſel's neg- 
le&t ; but if the party's right be bound by it, then he thought it 
hard for the party to loſs his right by his counſel's flip or miſtake. 
But the other 3 juſtices being of a contrary opinion, his lordſhip 
faid there muſt be no new trial; and that he ſo far aſſented to his 
brothers, that though a verdict ſhould leave the party remedileſs, 
yet if the counſel does not only not inſiſt, but expreſsly awatves it, 
there ought to be no new trial. 10 Mod, 202, 203, Hill. 12 Ann. 


B. R. 'The Queen v. Helſton Corporation. 


10. Experience ſhews that new trials are granteble as well for a 
fault in the judge as jury, in cauſes tried at niſi prius, becauſe the 
judge of niſi prius acts rather in a miniſterial than judicial capa- 
city, and the ground and foundation of granting new trials, when 
either the judge or jury are to blame, is one and the ſame, viz, do- 
ing juſtice to the party; per Parker Ch. J. 10 Mod. 202. Hill. 
12 Ann. B. R. in the caſe of the Queen v. Helſton Corporation. 


11. The ſame reaſon which will warrant a motion in arre/t of | 476 ] 


judgment, will likewiſe warrant the like motion for a new trial. Arg. 
and ſeems admitted, only that a motion for a new trial could not 
be made in another term. & Mod. 264. Trin. 10 Geo. 1725. The 
King v. Pollard. | 

12. In gjefment a verdict paſſed for the defendant, but a new 
trial was granted, the mortgage deed, under which defendant claimed, 
appearing to be a counterfeit by the ſtamp, the dye which impreſſed it 
not being made till ſeveral years after the date of the deed; for 
though where matter of title is the diſpute, and the defendant obtains 
a verdict, a new trial is always denied; yet this is an extraordinary 
caſe where the revenue is concerned, Barnes's Notes in C. B. 318. 
Mich. 8 Geo. 2. Baker, on the demiſe of Brown, v. Petcher. 

13. In ejement tried at bar, ue Tas whether the defendants were 


in poſſeſſion of all or any part of the premiſes in queſtion. The evi- 


dence that was given to prove the poſſeſſion was wncertain. The 


fury found that the defendants were not in poſſeſſion of all or any part of 
the premiſes. It was ſuggeſted for a new trial, that this fact is 
tound by the jury expreſsly again/? evidence, and therefore prayed 
2 new trial; but it was dented to be granted, and in delivering the 
opinion of the Court it was laid down as an undoubted truth, that 
if the evidence be doubtful, no new trial fhall go, but it muſt be 
contrary to evidence. MS. Rep. Hill. 12 Geo. 2. B. R. Smith and 
Dormer v. Parkhurſt. 


Trial. 


(O. g.) New Trial granted in what Caſes. In reſpect 


of the Action. 
The Court I. IN action on the cafe, for words ſpoke at ſeveral times, fome 
ny or whereof were actionable, and ſome were not. After verdict 
N neu, for the plaintiff, judgment was arreſted, and thereupon it was 


trials iz moved to have a venire facias de novo, and try it again. Quzre, 
e well if it ſhould be granted. Sid. 144. pl. 25. Paſch. 15 Car. 2, 
Har Ch J. B. R. Anon. | ne 5 
2 Salk. 644. pl. 4. Paſch. 8 W. 3. B. R. Anon. 


2. Denied in ejectment, though the verdict was given againſt 
direction of the Court in matter of law. 2 Jo. 225. Mich. 34 Car. 2. 
B. R. King, leſſee of the Earl of Thanet, v. Foſter. N 
3. A bill was exhibited ſetting forth, that the defendant in 3 
replevin had avowed for a rent-charge, and iſſue was taken there- 
upon upon the ſeiſin of the grantor, and it was found for the de- 
fendant ; which verdict the plaintiff complained of, alleging that 
the rent pretended to be granted, had not been paid in 50 years, and 
ether circumſtances to render the grant ſuſpicious, &c. The lord chan- 
cellor decreed that there ſhould be a new trial, the complainant 
paying the coſts of the former. Note, this could not have been 
tried again at law, becauſe the verdict in replevin is concluſive. 
2 Vent. 351. Paſch. 33 Car. 2. Anon. 
Upon 2n if- 4. The reaſon why one trial in gjeFment will not bind the inhe- 
foe devi/avit ritance, is from the nature of the action, and not from any rule 
—_— in law that one trial ſhall not bind the inheritance ; for it would 
feund again in a proper action; but a decree in Chancery is final, therefore 
be ber © one trial upon an iſſue directed may ſettle the right. MSS. Tab. 
„it was : 5 
urged for a tit. Trial, cites 1721. Lomax v. Rider. | 


new trial, that it was the rule of the Court not to bind the inheritance without 2 trials at * leaſt ; and 
in the caſe of an ejectment at law, the party is at liberty to try his fortune, toties quoties, &c. 
But Ld. Chanc. ſaid, he knew of no ſuch rule; and as to the caſe of ejectment at law, he ſaid the 
ancient courſe of Jaw was otherwiſe; for in a real action, as afliſe, &c. recovery therein was 
always a bar to a new affiſe, and the party grieved was put to a writ of a higher nature, &c. and 
the trying teties gueties upon ejeftment is orving to the new practice A trying titles that way, <berein 
the parties being fiftitions, one trial cannot be made uſe of as 4 bar to another. And a new trial 
was deniee, no ofdawit or certificate of the judge being produced, 2 MS. Rep. Mich. 4 Geo. 2» 


in Canc. 
*T 477] 
(p. g) New Trial granted, in what Caſes. In reſpect 
of the Action's being hard, or the Plea diſhoneſt. 


8. P. cited 1. AN action was brought againſt the hundred for a robbery, and 


Ld. Raye. verdict was given for the defendant, and a new trial 
Rep. 62. in 


caſe of Was granted. 2 Salk. 644. pl. 2. cited in the caſe of Smith v. 
SmiTn v. Bramſton. 

Fa aur 

Tox. Arg. as Trin. 1691. B. R. Horton v. the Hundred of Edmonton. — And ibid, 62, 63. ay 
that a like caſe was in Trin. 5 W. & M. C. B. : 


2. In 


Trial. 
2. In caſe for negligently keeping his fire, per quod the plaintiffs 


Bouſe was burnt, the verdict was for the defendant; and after 

at debate and conſideration a new trial was denied, becauſe it 
is a hard action, and the jurors are judges of the fact. And yet 
Holt Ch. J. declared he was not ſatisfied with that verdict. 2 Salk, 
644. pl- 3. Mich. 7 Will. 3. B. R. Smith v. Frampton. 
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Ll. Raym. 
Rep. Ga, 63. 
S. C. accord. 
ing ly 
5 Mod. 87. 
S. C. by the 
name of 
Smith v. 
Crompton 


cccontiagly; mT delivering the opinion of the Court, Hill. 12 Geo. 2. in the caſe of Sir 
AND DoRMER v. PARKHURST, it was obſerved that the hardſhip of a caſe had been a reaſon for 


refuſing new trials, and cited 2 Salk. 644. 


In caſe for negligently keeping bis fire, a verdict was found for the plaintiff, and a new trial granted. 
But per Cur. had a yerdi been for the defendant, we would hardly have granted a new trial, becauſe 


it is a hard action. 2 Salk, 653. pl. 34. Paſch. 5 Ann. B. R. Dunkley v. Wade. 


3. Upon N e pleaded, the jury found for the plaintiff, 
though the defendant gave good evidence of her coverture ; and the 
Court would not grant a new trial, becauſe there was no reaſon 
why the defendant who lived here as a feme fole, ſhould ſet up co- 
yerture to avoid the payments of her juſt debts. 2 Salk. 646. 
pl, £1, Hill. 8 Will. 3. B. R. Deerly v. the Dutcheſs of Mazarine. 


In deliver- 
ing the opi- 
nion of the 
Court, Hill 
12 Geo. 2. 

in the caſe 
of SMITH 

AND Dog- 
MER v. 


PARKHURST, It was ſaid that the honeſty and equity of a caſe had been a reaſon for refuſing a new 


trial, and cited the principal caſe. 


4. Leſſor brought rover againſt the leſſee for trees cut down, yet 
becauſe the /efſee did it in trenching, and the plaintiff had thereby great- 
er advantage, though the jury found for the defendant, yet the 
Court would not grant a new trial. 2 Salk. 647. pl. 15. Paſch. 
10 W. 3. Starr v. Wade, 

5. In debt upon bond againſt an heir, he pleaded riens per deſcent, 
but omitting to bring the ſettlement to the trial, the verdict went againſt 
him. And a new trial was denied, becauſe it was an honeſt debt. 
Cited per Holt Ch. J. 2 Salk. 647. Mich. 10 W. 3. in caſe of Wits 
v. Polehampton. | 


S. C. cite 
by Holt Che 
] in the cafe 
of KING 
V. ALBEZ&s 
rox, 3 
Salk. 362. 


pl. 1. Mich. 10 W. 85 B. R. —8. C. cited by Holt Ch. J. Holt's Rep. 706, 707. pl. 12. in caſe 


of Le Blanc v. Harri 


6. A motion was made for a new trial, becauſe the defendant [ 478 ] 
having pleaded a compoſition with his creditors, had forgot to carry 3 Salk. 361. 
down witneſſes at the trial zo prove the ſubſcribers hands. Sed per ” eng 
Curiam, it was denied, becauſe the debt was honeſt, 2 Salk. 647. B. R. feems 
pl. 16. Mich, 10 W. 3. Wits v. Polehampton. de Gan 

| by the name 
| of King Ve Alberton- 


7. Action for 50 l. penalty for /e/ling half a pint of cherry brandy, 
the fact was proved upon the trial to be done by defendant's wife ; 
but ſeveral circumſtances appeared to ſhew that ſhe was unwarily 
drawn in by falſe pretences. Ld. Ch. J. Eyre, who tried the cauſe, 
directed the jury to find for the plaintiff; but they found for de- 
fendant contrary to evidence. A new trial was denied, the action 
being hard, and the caſe having been repreſented to the commiſſioners 


) 


of exciſe, who refuſed to direct a proſecution. Barnes's Notes in C. B. 


311. Eaſter 6 Geo. 2. Philips, qui tam, v. Scullard. 
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(Q. og) New Trial granted in what Caſes, in reſpe& 


of the Action being criminal. 


And all the 1. HE defendant being indicted for murder, and the jury being 
jueges of ſked whether they were agreed on their verdict, th N 
. alke y gree elr verdict, ey an 
ing ace d, ſwered they were, and that their foreman ſhould ſay for them, 
were of the who ſaid that the defendant was gu/ry of manſlaughter, whereupon 
_ the reſt of the jury diſagreed, and ſaid it was not their verilict; then 
Court, and quia veredictum illud curiæ hic incertum vitiofum & minime ſuf. 
that it had ficiens in lege videbatur, the Court aſked the defendant whether 
- range he would be diſcharged of this faid verdict and jury, who agreed 
fore. Ibid, to it; he was tried by anather jury upon the ſame indictment, and 
found guilty, and had judgment to be hanged. 1 And. 103. 26 Eliz, 
Manſell's caſe. 
And where 2. A new trial will not be granted where the defendant is acquitted 


Wendant in criminal and capital caſes; but otherwiſe it is where he is cau- 
Was acquit- viccled. Lev. 9. Mich. 12 Carc2. D. N. Anon. 


ted in an in- 
$ormation for perjury, and an affidavit was read that one of the witneiles was abſent by reaſon of ficl:. 
nei, the Court deuicd to grant it. Lev. 9. cites Mich. 13 Car. 2. the King v. Bowden. 


e. cited 3. An information of perjury was found for the king, A new tri- 

. al was moved for upon ſeveral afidavits, but the Court doubted if 

in caſe of they had power to grant it without conſent of the king's counſel, 

e v.. though it appeared to them that there was cauſe for granting it, 
RAMP- . 1 4 

ron, tat it and it ſeemed to them that they could not grant it. Sid. 49. 


was agrezd pl. 12. Mich. 13 Car. 2. B. R. Read v. Dawſon. 
that in in- 
formation of perjury where tl e king is party, a new. trial might be granted with conſent of bis 
counſel, and where he is not party, that it might without ſuch conſent; but Mr. Northey ſaid that 
Fiz. Siderfin is miſtaken in that caſe, for that in the 3d W. & M. in B. R. between the King 
* STONE in an information of perjury, a new trial was granted to the defendant without ſuch 
content. 

4. But in debt by informer, the Court agreed that they might 

t a new trial upon cauſe, without conſent of the king's counſel, 


L 479 ] becauſe the party has intereſt. Sid. 50. pl. 12. Mich. 13 Car. 2. 
B, R. in caſe of Read v. Dawſon. 


In the pre- 5. Upon an indictmene of perjury, the witneſſes who could prore 


1 it were arreſled for great ſums as they were going to the aſſiſet, and 


ſeemed to be committed, /o that they could not be preſent at the trial, and thereupm 
. 2755 _ the defendants were acquitted ; on affidavit of this matter, the Court 
ing to the Was moved for a new trial, he for whoſe benefit the perjury was 
eitinftion being found guilty of contriving this arreſt ; but all the Court ex- 
nog Geng cept Windham J. ſaid they could not grant a new trial in perjury, 
_ J. See becauſe the record of the acquittal was before them ; and they 
Sid. 149. pl. ſaid that all the juſtices of Serjeant's-inn in Fleet-ſtreet were of 
— — the ſame opinion. But Windham J. ſaid that the books are only 
The Kix e that the life of a man is not to be put in jeopardy twice for one 
v. Siu Joux and the ſame offence ; but this is a crime which doth not reach 
1 life, and therefore he was for extending juſtice, that the innocent 
new trial might not be puniſhed for the guilty, eſpecially when the means 


by 


Was 
ot þ 
E ! ( 
per 
the 
cal 
the 
the 
the 
min 
and 


[pet 


being 
ey an- 
them, 
2upon 

then 
e ſuf. 
ether 
1greed 
, and 


 Eliz, 


ted 
8 con- 


of fleck. 


vw tri- 
ted if 
unſel, 
ng it, 
J. 49. 


of bis 
id that 
King 
t ſuch 


night 
unſel, 
ar. 2. 


Prove | 


and 
eupmM 
2ourt 
Was 


t CX- 
jur), 
they 
re of 
only 


by which the party eſcaped juſtice is a greater crime than the was denied, 
firſt. Sid. 153. pl. 3. Mich. 15 Car. 2. B. R. The King v. Fen- becauſe in a 


Cri 

wick and Holt. | | 2 by 
a report of this cafe communicated to me from a MS. of Ld. Ch. J. Kelyng, he ſays, that Hyde Ch. |. 
Twiſden, and himſelf agreed, that no trial ought to be where the party was once acquitted for 
any crime that concerns life, or member, or which would make the party infamous ; and ſays the 
miſchief might be very great if the party ſhould be put to a new trial, for then his adverſary would ſee 
where he failed, and might uſe ill means to prove what he failed in before; and that upon ſearch, no 
precedent was found that ever any new trial was granted in ſuch caſe exept two in the time of the late 
troubles, which his brother Twiſden faid were by conſent, and that the Court did not regard thoſe 
precedents, as differing from all in good times. | 


6. The Court will not ſuffer any new trial i perjury, although S. C. cited 
the parties do conſent, after acquittal, nor in an information againſt * 1 
the defendant for ſubornation of witneſſes to prevent the evidence for $055 FEM 


> 


the Ling, will ſuffer a new trial now he is found guilty ; but they Car. 2. 
committed him to priſon for the preſent. 1 Keb. 638. pl. 3. Hill. B. R. in 
3 caſe of the 
15 & 16 Car. 2. B. R. Primate v. Jackſon. Ri 
Marchant. 


7. In an information of perjury, the defendant was acquitted. It 
was ſuggeſted for a new trial, Hat the cauſe was appointed for trial 
ot bar in the Mich. term, and then the defendant put it off for want of 
natice, and by reaſon of privilege of Sir H. North, in whoſe cauſe the 
perjury was aſſigned, he being a parliament man, and. yet as ſoon as 
the * defendant wwas gone out of town, the f proſecutor brought the * Orig. is 
caiiſe to trial by proviſo, and fo was acquitted of the perjury ; but Proſecutor. 
the Court denied it becauſe the privilege was in civil cauſes, and 1 Orig- is 
the Ch. Juſtice never tries any criminal cauſe ꝗ till notice given to 3 
the proſecutor ſworn, but the Court ordered the practice to be exa- + W 
mined, 2 Keb. 179, 180. pl. 2. Paſch. 19 Car. 2. B. R. The King tice given to 
and Haughton v. Walter. | _ W 
8. Williams oppoſed new trial in debt on the flatute for ſelling 
wine without licence, being a criminal matter, which being a po- 
pular action, differs not from an information. But per Cur. the 
verdift being ſpecial and not drawn up, the Court would not regard it, 
but gave new trial, the jury being headſtrong, and againf? all evidence. 
2 Keb. 226. pl. 84. Paſch. 19 Car. 2. B. R. The King v. 
9. A new trial was prayed, on certificate of the judge before 
whom the perjury was tried, that the verdifF avas againſt the evi- 
gence, Sed non allocatur ; but this is cauſe of mitigation of the 
fine, but there can be no trial de novo for, or againſt, the king. 
2 Keb. 403. pl. 14. Mich. 20 Car. 2. B. R. The King v. Mar- 
chant. . | | 
10. Inditment of extortion being found ſor the defendants, again L 480 J 
the direftion of the judge, a new trial was moved for, but denied; 
2 Keb. 404. pl. 18. Mich. 20 Car. 2. B. R. The King v. Payton 
11. A new trial was never granted in perjury ; otherwiſe in But Hill. 3 


tarretry ; per Cur. Cumb. 58. Trin. 3 Jac. B. R. Anon. & 4 JI 
p R. a new 
trial was granted in perjury, en the judęes information that it was a malicicus proſecution, but it ſhall 
dot be granted without ſuch information, unle!s the attorney general or king's counſel conſent to 

it, Comb. 75. Hill. 3 & 4 Jac. 2. B. R. Anon. | 
P. was indicted and cenie of perjury, and now moved to fet aſide the ſaid conviction, it appear- 
upon affidavit that be could net be ready to make any d:ifonce at the trial ; and upon this motiun the 
verdict 
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verdict was ſet aſide upon payment of coſts, and entering into a rule to try it fotthwith. 8 Mod. 289, 
Trin. 10 Geo. 1725. the King v. Purſell. 


12 Mod 8. 12. Igformation for an aſſault and riot and a verdi for the di. 
| —— fendants that they were not guilty. A new trial was moved for, 
being only upon affidavits of the fact, and that the judge's directions ꝛuere to find 
againſt evi- the aſſault; which was oppoſed, becauſe in a criminal proceed. 
—_— ing, and uo corruption or practice ſhewed ; and a new trial was de- 
1 nied, for that the Court faid there could be no precedent ſhewn 
was denied. for it in cafe of acquittal. Show. 336. Mich. 3 W. & M. The 


— 8. C. . 1 
Ile. King v. Davis & al. 


Raym. Rep. 63. in caſe of Smith v. Frampton accordingly. 


Carth. 207. 13. The defendant was indicted fer a libel, and acquitted; and 
S. en upon a motion for a new trial, it was denied. It is never done in 
vo "Ives Criminal caſes where the defendants are acquitted, wnle/s ſeme fraud 
not appear. 07 trick is proved, but never yet has been done merely upon the 
— ommeryagl reaſon that the verdict was againſt evidence. 2 Salk. 646. pl. 13, 

414. S. C. Paſch. 9 W. 3. B. R. The King v. Bear. 
but S. P. dyes not appear. 5 


14. The attorney-general moved for a new trial at bar for the 
king upon an indictment for perjury ; but it was denied, becauſe 
the king is not intereted in the indictment, otherwiſe than in point 
of common juſtice. 3 Salk. 362. pl. 4. Anon. 

15. The Court does not grant new trials where the verdict is 
for the defendant in penal actions, as perjury, forcible entry, &c. 
Arg. and not denied. Ld, Raym. Rep. 63. in caſe of Smith v. 
Frampton. | 
16. In an indictment for keeping a common bawdy-houſe, a new 
trial was granted, where the acquittal was by ſurpriſe upon the pro- 

ferutor for want of notice, it being brought on by defendant. 
12 Mod. g. cites Mich. 3 Ann. 'The Queen v. Coke. 

17. Upon an information in nature of a quo warrants againſt the 
defendant, for exerciſing the office of a mayor of Shaftſbury, the 
jury gave a vcrdict for defendant ; and upon a motion for a new 
trial, baron Price, who tried the cauſe, was ſpoke with, and certi- 

feed, that in his opinion the verdia was againſt evidence, Whereupon 

it was debated whether a new trial ought to be granted in caſe of 
an information, which it was inſiſted was a criminal proceedingy 
the Court was equally divided, Parker then Ch. J. and Powis 
againſt a new trial, Eyre and Pratt now Ch. J. contra; wheres 
upon the reſt of the judges were adviſed with, and Pratt this 
term acquainted the Court that they alſo were equally divided, fo 
no new trial granted. MS. Rep. Mich. 5 Geo, B. R. The 
King v. Bennet. | 


AFN 


* SETTLED EATERY BAS 


Trial, 


(R. g) New Trial granted, in what Caſes. After 
Defence. 


1. 1* an action of debt for rent, the plaintiff declared in Mich- 

4 aelmas term laſt, and laid the demiſe to be anno primo Ja- 
cobi ſecundi regis. The defendant pleaded nil hab. in tene- 
mentis, and the plaintiff's attorney delivered a copy of the iſſue; 
where the demiſe was laid anno primo regis nunc, and fo the niſi 
prius roll at at firſt, But it was obſerved that the plaintif*s at- 
torney had amended it, but gave no notice thereof to the defendant's 
attorney, nor delivered him a new copy of the iſſue, and ſo went to 
trial, which proceeded, the niſi prius roll being right; and a 
verdict was found for the plaintiff. And it was moved that there 
ſhould be a new trial granted ; for the defendant was ſurpriſed to 
find the record right, when they had a wrong copy of the iflue. 
But it appearing to the Court, that the defendant notwithfanding 
proceeded in his defence, and the verdict was after a long evidence, 


the Court would not ſet it aſide, but ordered the plaintiff's attor- 


ney to attend for the undue practice of making an amendant in 
ſuch manner. 2 Vent. 73. Mich. 1 W. & M. in C. B. Anon. 
2. If the defendant appears, and mates defence, ſhe ſhall never 
have a new trial for want of due notice. 2 Salk. 646. pl. 12. Hill. 
8 W. 3. B. R. Thermolin v. Cole. | 
3. In action for words, 2 rule was for the ſheriff to return a 
ſpecial jury, who, notwithſtanding the rule had been ſerved upon 
im, returned only a common jury. After trial this was moved by 
defendant for a new trial, which was denied, becauſe he had 


made a defence ; for ſince if the verdict had gone for him, he would 


have had the advantage of it, it is fit he ſhould ſubmit to it, that 
it is gone againſt him; ſecus if he had act made a defence. 
12 Mod. 567. Mich. 13 W. 3. Anon. 

4. Gould J. faid no cate could be inſtanced where a verdict 
was ſet aſide, where there had been a defence and full evidence, ex- 
cept it were for matters diſcovered after the trial. 12 Mod. 584. 
Mich. 13 W. 3. in caſe of Watſon v. Sutton. 


Ard where 
a man has 
matter of 
defence, and 
knowing 


thereof goes 


to trial, and puts the plaintiff to the charge of proving his iſſue, he ſhall never after, in reſ- 


pet of that matter, have a new trial, 
Sutton, 


(S. g) New Trial. Granted, in what Caſes. Againſt 


one Defendant, where there are more. 


Je on ſon aſſault demeſne, B. and C. were acquitted, and 
4. found guilty ; and it was certified by the judge to be againſt evi- 

ce. On motion for a new trial, the Court ſaid it could u, be 
gronted, except again? all: whereupon the attorney for the defend- 


ants conſented for the two defendants which were acquitted, that 
| | they 


I, ASSAULT and battery againſt A. B. and C. upon ifſue 


12 Mod. 584. Mich. 13 W. 3. in cafe of Watſon v. 
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they fl.ould undergo a new trial, and quit the coſts which they 


might have from the plaintiff on their acquittal, and A, conſenteq 
L482 ] to pay the plaintiff's coſts ; and ſo a new trial was granted againſt 
all. 12 Mod. 275. Hill. 11 W. 3. Bond v. Spark, Coleman and 

Hunt. 

2. In treſpaſs and falſe impriſcnment againſt ſeveral defendants, the 
plaintiff had a verdict ; and afterwards it was moved for a new 
trial, becauſe, as zo one of the defendants, the verdict was againſt evi- 
dence. Sed per Curiam, this cannot be done; for the Court can- 
not ſet aſide the verdict as to ſome, and not as to others; and te 
grant a new trial as to all, would be a prejudice to thoſe who are 
duly acquitted. 3 Salk. 362. pl. 3. Mich. 5 Ann. B. R. Sir Ch, 
Berrington's caſe & al. 4 6 


| (T. g) New Trial granted for what Cauſes. M. 
demeanors of, or ObjeAions as to the Fury, 


t. II was moved for a new trial, that 2 of the jurors were of Lin 
to the plaintiff, Roll Ch. J. ſaid, it is not now material he- 
ther they be of kin or no; for the detendant ſhould have taken ad- 
vantage of that upon his challenge at the trial. Styl. 100. Paſch, 

24 Car. Aylett v. Stellam. | | 
2. The Court was moved upon an affidavit, that one of the fu- 
rer that gave the verdict againſt the plaintiff, had a /ut in law 
depending at that time with the plaintiff, and therefore that the 
trial was not indifferent, and therefore it was prayed there might 
be a new trial. But the Court ſaid it could not be, and aſked the 
party why he did not challenge the juror for this cauſe at the trial, 
for want of which he had now loſt that advantage. Styl. 129. 

Mich. 24 Car. Loveday's caſe. Wo 

ro. E. 189. 3. In caſe of miſbehaviour in the country, (as by plaintiff's deli- 
Metcalf v. vering papers, &c. to the jurors after they are gone from the bar,) 
2 71x. no notice will be taken of it upon afidevits, unleſs it be inden 
Vicary v. pon the pr/tea ; per Twiſden J. Sid. 235. and faid it is ſo held. 

Fartbirg- Cro. E. 119. pl. 17. 411. 626. a 
The Cort 4. In cafe for miſuſing a horſe, a new trial was prayed, be- 
eee cauſe the furers being divided 6 and 6, they agreed by let, putting 2 
— uper. a- pences into a hat, and that auhich the bailiff tcch, that wway the ver- 
md it dict fbould go, which was for the plaintiff, and 2 d. damages; but 
__ , the Court denied it, becauſe it appeared only by pumping a jury- 
3 man, who confeſſed all; but being againſt himſelf, it was not 
though Ser- much regarded. Alſo the Court cannot grant new trial without pu- 
ent e miſbing the jury, which cannot be by this conſeſhen againſt them- 
been granted ſelves. And by Windham, this is as good a way of deciſion as 
ia the like by the ſtrongeſt body, which is the uſual way, and is ſuitable in 
e er ſuch caſcs to the lau of God. Twiſden doubted it would be of 
2 Jac. 2. ill example; and in Stix PHIIIr Acrox's CasE, on ſuch verdict, 
B. R. Anon. on Fillip of Counter, a new trial was granted, but here it was 
denied. 1 Keb. 211. pl. 87. Mich. 16 Car. 2. B. R. Prior v. 


Poveils. 


Crial, 

. Foreman of the jury was brother-in-law of one of the creditors 
of Sir A. B. about whom the queſtion was if bankrupt or not. 
Moreton and Rainsford held, that this is no ſufficient reaſon for 
a new trial, but Keeling contra. Vent. 30. Paſch. 21 Car. 2. 


B. R. Sir R. Cotton v. Daintry. | | 
6. After verdict the plaintiff paid the jury 4l. a man, whereas 


the rule of Court is, that they coming out of Hertfordſhire, ſhall 


have but 20s. per man, Kelyng and Twiſden held, that a new 
trial ſhould be granted; but Moreton and Rainsford contra. 


Vent. 30. Paſch. 21 Car. 2. B. R. Cotton v. Daintry. 


7. Miſdemeanor of a coroner in returning a jury is no ground in 
equity for a new trial; but is examinable in the Court where the 
action was brought, and not elſewherc ; per Ld. Keeper Bridg- 
man. 3 Ch. Rep. 42. 20 May, 22 Car. 2. Barker v. Eaſt. 


Court, or commits any ſuch irregularity to the prejudice of either party, it may be a good cauſe to ſet 


aſide the verdict. 11 Mod. 1. pl. I. Paſch. 1 Ann. B. R. Anon. 


8. Upon a motion for a new trial it appeared that the ſolicitor 
for the plaintiff (who alſo was an attorney) had wrote 2 letters 10 
2 of the jury before the trial, importuning them to appear, and ſet- 
ting forth the hardſhips that his client had ſuffered in the cauſe, and 
how he had verdicts for his title. The Court ſet aſide the trial 
for this cauſe, and committed the ſolicitor to the Fleet for this 
miſdemeanor, being embracing of a jury; and before his diſcharge 


made him pay 10l. to the party, towards the charges of the trial. 


2 Vent. 173. Paſch. 2 W. & M. in C. B. Anon. 

9. A new trial was granted upon affidavit, that the foreman de- 
clared the plaintiff ſbould never have a verdict, whatever witneſſes he 
produced, 2 Salk. 645. pl. 8. Mich. 8 W. 3. B. R. Dent v. Hert- 


ford Hundred. 


10. In ejectment, after a trial at bar a new trial was moved 
for upon the merits of the cauſe, and alſo on affidavits that ſeve- 
ral witneſſes ab/ented themſelves in Holland, by reaſon of a report 
ſpread abroad there, that the auitneſſes already come over were laid by 
the heels ; but it did not appear that the plaintiff did ſpread it, or oc- 
caſroned the ſpreading of it. And though the Court was diflatished 
with the verdict, upon ſeveral reaſons, one whereof was that the 
trial laſted above 16 hours, and abundance of evidence given on 
both fides, yet they agreed on their verdict in half an hour's time 
yet they would not grant a new trial. 7 Mod. 156. 1 Ann. B. R. 
Grovenor v. Fenwick. | 1 

11. Upon an iſſue joined, in an action between my lady C. H. 


daughter of the duke of Leeds, and the fiſhermen of Milton, a 


letter was written by the duke of Leeds to every particular juryman, 
wherein he defires their appearance at the trial, and concludes his 
letter in theſe words, viz. which I ſhall take as a great obligation, 
particularly from yourſelf, and fhall be glad of an occaſion to fhew how 
much I am, Sir, your humble ſervant, Upon which the defendant 
moved for a new trial. Reſolved per Cur. that no new trial 
{hould be granted; becauſe: the defendant having notice of ſuch 
a letter long before the trial, might have moved for a trial at bar, 

Vor. XXI. | | Mm | which 
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; Sid. 411. * 
pl. 7. S. C. 
Paſch. 19 
Car. 2. B. R. 
butS. P. does 


not appear. 


[483] 
e fa 
riff returns 
a jury con- 
trary to A 
rule of 


2 Salk, 650. 
pl.27. FEN 
WICK v. 
GrosSveE- 
NOR, .. 
accordingly; 
but ſays, that 
the denial 

of the new 
trial was » 
againſt the 
opinion of 
the Ch. J. 
as it ſeemed. 


In this caſe 
Powell J. 
ſaid, he re- 
membered a 
eaſe in C.B. 
where a 
ranger 
rorote fo 4 
Juryman 9 
conſider that 
the plainiiff 
WA4S A poor 
man; for 
which a 
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new trial which the other fide had offered to conſent to. But taking the 


was —_— letter, as it isin itſelf, it is of dangerous conſequence ; for it is a 
”-= — temptation to the jury to be partial, and takes off their indiffer- 
| and cm- ency. 11 Mod. 111, pl. 7. Paſch. 6 Ann. B. R. 118, 119. pl. 4. 
mil. Trin. 6 Ann. B. R. Lady Herbert v. Shaw. | 

12. A motion for a new trial, upon an affidavit of 11 of the jury 
that they had agreed on a verdict for the plaintiff, and 5s. damages, but 
by miſtake the foreman gave a verdict for the defendant ; a new trial 
was granted upon payment of coſts. Rep. of Pract. in C. B. 66. 

Mich. 4 Geo. 2. Baker v. Miles. | | 
13. After a verdict for the plaintiff a new trial was granted, 
becauſe one Hooper, who was challenged upon the principal pannel, 
and the challenge allowed, was afterwards ſworn upon the jury as a 
] taleſman 2 the name of Hook. Although it was inſiſted upon by 
the counſel for the plaintiff, that the verdict was given to the ſa- 
[ 484 ] tisfaction of Denton J. who tried the cauſe. 2 Ld. Raym. 

Rep. 1410. Mich. 12 Geo. Parker v. Thornton. | 


(U. g) New Trial granted for what Cauſes. Witneſſes 
being ablent, or being of ill Fame. 


1. NOA, on motion for new trial for want of witneſſes 
| material 70 prove the cuſtom of the mancy of B. to cut trees, 
the Court refuſed it, being of things lying in public notice of the 
country. But if it were a trial on a deed, or ſuch particular, 
wherein any material witneſs is wanting, they will grant a new 
trial; per Curiam. 1 Keb. 485. pl. 21. Paſch. 15 Car. 2. B. R. 
Anon. | 
A new trial 2. Verdict for defendant. Plaintiff ſuggeſted, for a new trial, 
ought not fhat 3 of his material witneſſes, which were ſupenaed, did not ap- 


2 er pear, whereby he failed in his proof. But the Court denied it; 


of evidence, for if he had found his witneſſes had been abſent, he might have 


which ha. been nonſuit ; and if this were admitted, every verdict might be 

EA ſet aſide; for it would be but the plaintiff's leaving a witneſs 

trial, and or 2 at home, and then ſuggeſt the want of them for cauſe for 

had not; but a new trial.  Freem. Rep. 80. pl. 89. Paſch. 1673. Paradiſe v. 

. — bave 1 but ed nay be 
v uſed, ented, unfore ident, as ſickneſs, &c. i 

caufe of ne rial, * E 2 Prog cls 70. 5 : TREES 


3. A new trial was moved, becauſe the cauſe came on at 7 in 
the morning, and an old witneſs could not riſe to be there time 
enough. But it was denied, unleſs he would make affidavit of 
what he knew, and would anfwer, ſo as the Court might judge 
of it, and how it was material. 2 Salk. 64 5. pl. 7. Mich. 8 W. 3. 

C. B. in an anonymous caſe, cites it as one Coppin's caſe. 
5: C. cired 4. If a witneſs who proved a bond at a trial, which is ſuggeſted 
Vea. to have been forged, had been convicted of perjury, or the party 
10 cafe of 2 2 Peu P 
Tore v. Of forgery, it is good cauſe for a new trial. 2 Vern. 378. pl. 354. 
Vong - Trin. 1700. Tilly v. Wharton. ; : 
5. Motion 


. VW kh, S8S 


| Trial. | 

5. Motion for a new trial, the caſe was in a battery, It ap- 
peared that the plaintiff had a material — that he knew to be 
ſick, and yet went on with the trial, whereas he ſhould have paid 
coſts, and put off the trial. Holt doubted if the Court could 
grant a new trial, Powell ſaid, it being in the caſe of battery, 
which might affect a man all his life, he was inclinable to grant 
a new trial; but it appearing he might have had another witneſs to 
the 2 purpoſe, they were unwilling to grant one. Adjourned, 
11 Mod. 5 2. Paſch. 4 Ann. B. R. Cockcroft v. Smith. 

6. It was adjudded to be good cauſe for granting a new trial, 
that the defendant did arreſt and impriſon one of the plaintiff's wit= 
neſſer till the trial was over. 11 Mod. 141. pl. 10. Mich. 6 Ann. 
B. R. Davies v. Daveril. 

7. New trial denied, the onus proband: lying upon the other ſide, 
and the witneſſes being ſeafaring men. MS. Tab. tit. Trial, pl. 3. 
cites Dec. 1. 1718. India Company v. Ekins. 

8. Ejectment. Defendant moved to ſet aſide the verdict, upon 
affidavits that ſome material _ for him abſented themſelver, 
and did not appear on the trial. The Court rejected the affida- 
vits, as immaterial. Barnes's Notes in C. B. 317. Mich. 8 Geo. 2. 
Letgoe v. Pitt. | 


C485 ] 


(W. g) New Trial granted for what Cauſes, Judges 


not admitting Evidence, 


1. IF a judge at a trial does erroneouſly over-rule a matter offered 


in evidence, the regular way is to tender a bill of excep- 
tion ; yet if upon ſuch matter the party will ſuffer the trial to go 
on againſt him, it is good cauſe of a new trial, Per Cur. 
7 Mod. 53. Mich. 1 Ann. B. R. Anon. : 
2. Good cauſe of new trial, where the Judge who tried the 


cauſe denied to admit that for evidence which was legal evidence. 


Per Cur. 6 Mod, 242. Mich..3 Ann. B. R. Anon. 


3. It is good cauſe to grant a new trial, that the zudge who 
tried the cauſe over-ruled good evidence, or admitted that which was 
no evidence, and that though the other party has a remedy by bill 
of exceptions. 6 Mod. 307. The Queen v. the Inhabitants of the 
county of Wilts. | | 


(X. g) New Trial granted for what Cauſes. New 
* or Matter diſcovered after the former 
Trial. | 


1. A Recovery in a trial at bar was ſet aſide on new matter diſ- 
covered, and affirmed on rehearing. Arg. Chan. Prec. 194. 
in caſe of Tovey v. Young, cites 11 Nov. 15 Car. 2. Hun- 


PHREYS v. PEYTON, But Ld. Keeper Wright taking notice of 


S. P. Mod. 
64. Mich. 
1Ann B. R. 
Thomkins 
v. Hill. 


7 Mod. 64. 


Mich. 1 
Ann. B. R. 
Thomkins 
v. Hill. 
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this cafe cited, obſerved that it does not appear what that new 


matter was. 
This caſe 2. An action was brought againſt an adminiſtrator, who pleaded 
hover ſhort- plene adminiſtruvit, and the trial was brought down by proviſo z and 
the S. C. of at the trial the defendant being put to prove a ſum of 501. paid before 
Tovey v. the plaintiff 's original, which not being provided to do, a verdict 
—_— was again? him, yet eee finding the note, whereby his witneſs 
pi. 401. that Was enabled to ſwear that matter, on a bill brought here, a new 
a material trial was granted. =P Chanc. Prec. 193. in caſe of Tovey v, 


—— Young, cites it as 11 Feb. 28 Car. 2. Hennell v. Kennell. 


trial, and a voucher fince diſcovered to make out the payment of the ſum of 50 l. but cites it as the 
caſe of HEN VIII AND Granamy. Hor EAN p. Abr. Equ. Caſes, 377. pl. 2. S. C. in the 

ſame words, whence it is worthy of obſervation, that the Abr:dgment of Equity Cafes was publiſhed 
a year before the book called Precedents in Chancery, whence it was taken by the real author of that 
Abridgment, but not then come to the hands of the publiſher, | 


3. Upon a motion to ſtay proceedings on a bail-bond, defend- 
ant produced a releaſe under ſeal of the plaintiff; and thereupon 
the plaintiff's attorney ſuſpecting it, conſented to deliver a de- 

I 486] claration forthwith, and that the defendant ſhould plead the releaſe, 
and fo try it; which being done, the plaintiff was nomſuited at the 

trial; but after it being diſcovered to be a notorious forgery, a mo- 

tion was made for a new trial. But the Court ſaid they could 

make no rule in the caſe, the plaintiff being out of court upon the 

nonſuit ; but fince the rule to ſtay proceedings upon the bail- 

bond was not abſolute, but till the Court ſhould further direct, 

the Court ſaid that was ſtill before them, and therefore let the rule 

be, that they ſhew cauſe why proceedings ſhould not go on, 

Quod nota. 7 Mod. 54. Mich. 1 Ann. B. R. Hyon v. Ballard. 

4. If a party have cauſe of challenge, and knows of it time enough 
before the frial if he does not challenge he ſhall not have a new 
trial. Contra if he has not timely notice of it. Per Cur, 
11 Mod. 119. in caſe of Lady Herbert v. Shaw. 1 

5. New trial of an iſſue denied, upon evidence diſcovered fence 
the trial, though it was urged for the new trial, that one trial 
ought not to conclude, eſpecially where a frechold is in queſtion, 
MS. Tab. tit. Trial-new, pl. 2. cites Jan. 21, 1717. Biſhop of 
Durham v. Liddell. | 

6. Defendant ſuggeſted for a new trial his having made a mi/- 
take upon the trial of the iſſue in a point of evidence, which 
would have encountered the evidence given againſt him, and that 
the miſtake was diſcovered fince the trial. But the Court diſal- 
lowed the motion. Gib. 46. Hill. 2 Geo, 2. B. R. Anon. 


8 g) New Trial granted for what Cauſes. Damages 
being exceſſive, or too ſinall. 


1. IN trover, & c. for all the goods in a houſe which the plaintiff poſe 

Mea, exceſſive damages being given, it was moved for & new 

trial, paying full co/?s, and giving a judgment for ſecurity, though he 

has remedy by attaint ; and it was granted (niſi) without 9 
| 0 


f 
f 


Trial. 
4. judge before whom the cauſe was tried. 1 Keb. 133. pl. 59. 
ich. 13 Car. 2. B. R. Rawlins v. Marſh. a 
2. Caſe by a cuſtom-houſe othcer, for /aying that the plaintiff ſet 
his hand to. the petition to bring the king to juſtice, After a verdict 
for the plaintiff, and 7001. damages, it was moved for a new trial, 
upon account of the exceſſive damages; and becauſe the plaintif*s 
attorney ſaid, before the trial, the jury were their friends, and under= 
food their buſineſs. But the new trial was denied; and Windham J. 
faid, if the damages were exceſſive an attaint hes, and the words 
of the attorney ſhall not injure his client, unleſs expreſs embra- 


cery is proved. 1 Lev. 97. Paſch. 15 Car. 2. Roe v. Hawkes. 


3. Caſe for words ſpoken by the defendant, ſheriff of London, - 
to the plaintiff, who was a ſubſtantial citizen, viz. thou art a 
beggarly raſcal ; go pay thy debts. The jury gave 800l damages; 
upon which a new trial was moved for, as for exceſſive damages. 
But he judge, before whom the cauſe was tried, reporting that the 
plaintiff” gave the defendant no provocation, and that he believed the 
jury gave a verdif according to their conſciences, judgment was 
given for the plaintiff. 2 Jones, 200. Hill. 33 & 34 Car. 2. Boleſ- 
worth v. Pilkington. | 

4. On a motion for a new trial for exce/ſiveneſs of damages, it 
was ſaid by Holt Ch. J. that the jury are to try cauſes with the 
aſſiſtance of the judges, and ought to give reaſons when required, 
that if they go upon wy miſtake they may be ſet right; and for 
their not doing ſo, and for exceſſiveneſs of damages, a new trial 
was granted, Comb. 357. Hill. 8 W. 3. B. R. Ann Aſh v. Lady 
Aſh, | 

5. In an action of the caſe, for ſaying a wine-merchant that he [487 ] 
fold by falſe meaſure, the damages given were only 20s. and upon _—_— _ 
this a new tria! zwar moved for, upon account of the ſmallneſs of the ,,, yoke 1 
damages ; but denied by the Court. And the Ch. J. ſaid, that ſcanda/um 
where the damages are exceſſive the Court has ſometimes inter- g 
fered; in ſome inſtances they have even increaſed them themſelves, „rds, vie. 
and that in violent batteries, though formerly only in mayhems; G—dd—n 
but verdicts have never been ſet aſide for the damages being too GL leg, 
ſmall. To which the reſt of the Court agreed. 2 Barnard. Rep. i; a rogue, 


in B. R. 177. Mich. 6 Geo. 2. Hayward v. Newton, and all on 


his fide are 


rogues; if the mob would ſtand by me, I would drive them all, or lay the town in heaps. The 
words were proved upon the trial, notwithſtanding which the jury found only 12d. damages, On 
motion for a new trial, by reafon of the ſmallneſs of the damages, it was denied, there being 3 
cedent of this kind, though it has been frequently granted for exceſſive damages. Barnes's Notes in 
C. B. 327, 328. Trin. 13 Geo. 2. Ld. Gr v. Heath, Rep. of Pract. in C. B. 104. Gower 
v. Heath, accurdingly, 3 3 J 
Though the common rule holds, that no new trial or new writ of inquiry ſhall be for too ſmall 4. 
mages, yet where there is a contrivance it differs, 2 Salk. 647» pl. 17. Mich, 10 W. 3. B. R. Anon. 
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Trial. 


(Z. g) New Trial granted for what Cauſe. Verdict 
being againſt Evidence. And in what Caſes the 
Judge's Certificate is neceſſary. 


Holt Ch. J. 1. IF the Court believes that the jury gave their verdict againſt 
Said, hy their direction given them, the Court may grant a new trial; 
— per Glyn Ch. J. Stile, 462. Mich. 165 5. Wood v. Gunſton. 


we ought 

not alkogether to rely on the certificate of the judge who tried the cauſe, but upon the reaſon of the 
thing; and that ſometimes he would grant a new trial againſt the certificate of a judge, if in his 
judgment and conſcience the matter deſerved à re- examination. 12 Mod. 336. Mich. 11 W. z. 


2. On motion for a new trial, ſuggeſting that the verdict was 
againft evidence. Vaughan Ch. J. = tried the cauſe, refuſed to 
certify ; but ſaid ore tenus to the judges of this Court, that it was 
againſt evidence. And per Curiam, there ought to be a certificate, 
which is as much a record here, as the affidavits among which it 
is filed; and the motion was denied. 3 Keb. 351, 352. pl. 11. 
Mich. 26 Car. 2. B. R. St. Bar v. Williams. 

3. It was moved for a new trial, on parol affirmation of Hale 
Ch. 7. to Rainsford J. that the trial was againſt evidence, Twiſ- 
den and Wild refuſed to grant it, the jury being judges of the 
fact; for though verdict be againſt evidence, it is not to be ſet 
aſide without a new law. Contra by Rainsford, who ſaid that 
juries are wilful enough; and denying new trial here, will but 
ſend parties into the Chancery. Yet new trial was denied. 
3 Keb. 398. pl. 100, Mich. 26 Car. 2. B. R. Martyn v. Jackſon. 

4. The reafon of granting new trials upon verdicts againſt evidence 
at the aſſiſes, is becauſe they are ſubordinate trials appointed by 
Weſtm. 2. cap. 30. ubi de paucis articulis & facilis eſt examinatio. 
2 mo 648. pl. 20. Hill. 11 W. 3. B. R. in Argent and Darrel's 
caſe. | 

#[ 4838] 5. The Court declared they would not receive an account of a 

So the Ld. frial by affidavits, it having been done on affidavits but very im- 

8 ws _ properly; for it is only hearing on one fide ; and that for the future 

would never they would not grant new trial without certificate of the judge, 

grant new that he was diſſatisfied “ with the verdict. Select Caſes in Chan. 
wal with- in Ld. King's Time, 13. Paſch. 11 Geo. 1. in Curia Canc. Hill 
judge: opi- v. Hill. 

nion; and 

that he ſhould have greater regard to the judge and jury than to affidavits, on which he ſaid he would 

—_—_— into the trial. Sel. Caſes in Chan. in Ld. King's Time, 20. Trin. 11 Geo. 1. Scam 

£ But February 16, 1726, a new trial was directed, although there was no judge's certificate, nor no evi- 

dence but what was in the parties pier at the time of the firſt trial; but one part of the order directed 


that the former verdict ſhould not be given in evidence upon the new trial, Reverſed. MSS. Tab. 
tit. Trial-new, pl. 6. cites Floyer v. Johnſon. ; | 


6. Bill by the deviſe of the land againſt the heir at law, to 
eſtabliſh the will of the teſtator; and upon the hearing, the iſue 
deuiſavit vel non was directed to be tried at law; and afterwards 
upon the trial there was a verdict for the will. And now defend- 

| ; EO aut's 


but gave the defendant leave to apply to the judge, and if he was 


Trial, 


ant's counſel moved for a new trial, without any certificate from 
the judge, or affidavit relating to the trial; but ined it was 2 
doubtful cafe, and evidence both ways, and that by the rule of the 
Court the inheritance of an heir at law ſhall not be finally bound, and 
concluded by one trial. King C. ſaid, he knew no ſuch rule of 
the Court, and he ſaw no reaſon for it, and denied the motion 


not ſatisfied with the verdict, they might move it again upon ſuch 
certificate z per King C. MS. ? Fury Mich. 4 Geo. 2. in Canc, 
Durant v. Durant. | x 

7. In ejectment the Ch. J. certified, that the premiſes in queſ+ 
tion were copyhold, and both parties claimed under one C. who had made 
2 ſeveral ſurrenders ; that the quęſtion upon the trial was, whether 
C. wwas compos mentis at the time of the ſurrender under which de- 
fendant claimed; that nothing was objected to C.'s inſanity, till 12 
gears after ſuch ſurrender ; and that the Ch. J. vas of opinion the 
frrength of the evidence was with defendant, The Court ordered 
a new trial, upon payment of coſts. Barnes's Notes in C. B. 
317. Mich. 8 Geo. 2. Letgoe, upon the demiſe of Wheeler, v. 


Pitt. 


(A. h) New Trial granted for what Cauſe. Other 


Matters in general, 


1. FYEBT againſt executors, who pleaded riens enter mains, and 8. p. Br. 


Enqueſt, pl. 


found that they had enter mains by nifi prius, and did not 4. cites &. C. 


ay to chat value, and a new iſſue was joined more ſpecially to 


find the iſſue; and ſo ſee ;Jue twice tried. Br. Iflues Joines, pl. 5. 


cites 40 E. 3. 15. | 

2. The wife of S. had pawned her huſband's plate to C. for 1101, 2 Freem. 
In trover S. recovered 1151. damages againſt C. and judgment for IT: a. 
it. A bill was to be relieved againſt this judgment, for that S. accordingly, 
was privy to the paꝛuning, and had 1101. and the proofs being read, | 


it appeared that S. had confeſſed ſo much; which, if it had been 


proved at the trial, it was agreed 8. could not have recovered in 


the trover; and there being no proof now that he could not, by rea- 
ſon of any accident, have his witneſſes at the trial, the Court would 
not, on any neglect of his, grant a new trial. Chanc. Caſes, 43. 
Hill. 15 & 16 Car. 2. Curteſs v. Smalridge. 

3. A new trial was granted on an iſſue directed out of Chancery, 
and found for the defendant, the matter in queſtion being of value, 
and concerning all the copyholds in the maner ; but plaintiff to pay [ 489 ] 
coſts, 2 Vern. 75. pl. 68. Trin. 1688. Edwin v. 'Thomas. | 
4. Bill for a new trial on a bond, ſuggeſting that her mark was Ibid. cites 
forged by one Webb, and that by ſurpriſe defendant had recovered 2 1 
againſt her at law, all the pretended witneſſes being dead. A new Suinfeld' 
trial was ordered, 2 Vern. 240. pl. 223. Mich. 1691. Cording- caſe. 
ton v. Webb. | | 

5. A new trial was granted, becauſe the counſel were abſent, 
not thinking the cauſe wou'd come on, and no defence was made. But 
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a like motion was denied in B. R. per Holt Ch. J. 2 Salk. 645. 
pl. 7. Mich. 8 W. 3. C. B. Anon. | 
6. One was ordered by the judge of aſſiſe to be hanged in chains, 
the officer hanged him in privato ſolo ; the owner brought treſpaſs, 
and upon not guilty pleaded, the jury found for the defendant, and 
the Court would not grant a new trial, it being done for conveniency of 
place, and not ts affront the owner. 2 Salk. 648. pl. 18. Hill. 10W.6, 
Sparks v. Spicer. | 
7. Treſpaſs againſt 10, 2 of them make default, and the reſt ac- 
quitted by verdict certified to be againſt evidence, and a writ of in- 
quiry of damages againſt the 2 was executed, and a new trial moved 
for, and denied per Cur. becauſe plaintiff had damages and coſts 
againſt 2; and Holt ſaid the jury ought not to be allowed to ſever 
the damages, and that in action againſt 12, and 2 of them make 
default, the reſt acquitted againſt evidence, yet there ought to 
be no new trial, becauſe there were celle once recovered. But 
here he ſhould have entered a non prof. againſt theſe 2, though 
even fo, I durit not warrant him a new trial. 12 Mod. 233. 
Mich. 10 W. 3. Spark and Spicer. | 
8. It was moved for a trial at bar laſt paper-day in the term, 
in an action againſt the governor of New-York, for matter done 
by him as governor; and granted, becauſe the king defended it, 
2 Salk. 625. pl. 5. Paſch. 12 W. 3. B. R. Ld. Bellamont's caſe, 


72 Mod. 9. New trial is not to be granted for matter omitted to be in- 
97 2 S. fiſted on at a former trial. Sce 1 Salk. 273. Mich. 13 W. 3. B. R. 


Watſon v. Sutton. | 
Chan. Free. 19, The plaintiffs being London cheeſemongers, and having for- 
»93- C. merly bought cheeſe in London by factors, found, that although hey 


thus, viz. 4 


factor buys paid their factors, yet the dairy-men not being paid by the factors, 
cheeſe for many times ſued the merchant, and made him pay for the cheeſe 
his princi- ain. They gave notice publicly, that they would not buy by factors, 


and then | . . 
— and nor be anſwerable for them ; yet after ſuch notice given, were ſued 


an action is by ſuch as acted as factors, and verdicts were obtained againſt 


CD” ihe them in Suffolk ; and brought their bill for a new trial in an in- 
principal, different county. But the Court would not relieve in this cafe, 
and 2 reco- but diſmiſſed the bill. 2 Vern. 437. pl. 401. Paſch. 1702. Tovey 
very at 12% & al. v. Young & al 5 
Theplaintiff ** oe > , | | 
here endeavoured in the court of law to have got a new trial, but was denied it; and now this bill 
was brought, and ſuggeſted for equity, that before the cheeſe was bought, he had countermanded the 
authority of the factor, and that the defendant had notice of it; (but that was denied by the anſwer, 
and not proved.) Another ſuggeſtion was, that there could not be an indifferent trial in Suffolk; 
for that almoſt all the freeholders there were concerned in intereſt, and had declared they never would 
find againſt their countrymen. The plaintiff likewiſe found out fince the trial, that the principal 
wijtneſs on whoſe teftimony the recovery was had, was partner with the inſolvent factor. Lord Keeper 
ſaid, that bills for new trials ought to be reduced to ſome certainty : the grounds for relief were uſually 
pertiality in the jurors, or new diſcoveries : the court where the cauſe is tricd, may, if they ſee cauſe, 
a new trial, which here you have attempted, but could not prevail; and I cannot grant a new 
arial for partiality. New matter may, in ſome caſes, be ground for relief, but it muſt not be what 
was tried before; nor when it confifts in ſeveariug only, will Lever grant a new trial, unleſs it appears 
deed or writing, or that a witn:ſs on whole teſtimony the verdict was given, was con vicled of perjury, 
or the jury attamted ; and it does not appear the witneſs and plaintiff at law were partners. And if the 
, ry had deciared they would find for the plaintiff, the Court at common law would have taken order in 
Ie. Note, this was firſt heard at the Rolls, and diſmiſſed ; and now that decree confirmed on appeal, 
[Abbr. Equ. Caſes, 378. pl. 7. cites 2 Vern, 437. S. C. but ſtates it as here out of Chanc. Prec. 
and in the very words of that book, * though not mentioned. And from this, and ſeveral other ſuch 


inſtances, I am ſtrungiy induced to think that that fine abridgment is the work of a very ingenious gen- 
*[ 490] 1 | | | : Urman 
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Veman deceaſed, who had the cuſtody, if not the property, of the original caſes, and who, as I have 
deen informed, did in his life-time declare that he was himſelf the author of ſuch abridgment.] 


490 


11. Maintenance is not a ſufficient cauſe to grant a new trial, 
though embracery is. Arg. 11 Mod, 118. 'Trin. 6 Ann. B.R. in 
caſe of Lady Herbert v. Shaw. 

12. A new trial was granted, becauſe a great lord concerned in 
the cauſe /at upon the bench at the trial. Cited per Holt Ch. J. as 
2 caſe in Ed. 3d's time. II Mod. 119. in caſe of Lady Herbert 
v. Shaw. | 

13. It was moved for a new trial, becauſe the pgſlea was eaten 
with rats. But the Court denied it; for there was part of it re- 
mained, and particularly the coſts and damages written with the 

arty's own hand. 11 Mod. 206. pl. 7. Hill. 7 Ann. B. R. Fow- 

rt v. Ekins. | 

14. A ſpecial verdict was prayed and directed, but the jury found 
generally; whereupon a new trial was granted for that reaſon. 
Cited by Parker Ch. J. Wms.'s Rep. 213. in caſe of the Queen 
y. Bewdley Corporation, as the caſe of Briſtol y. Cooper. 


(B. h) New Trial. Granted. At what Time. 


trial at bar, becauſc the plaintiff had delivered a paper to bh 


the jurors after they went from the bar. Sid. 235. pl. 41. Mich. 5 ar. 
16 Car. 2. B. R. in the caſe of Goodman v. Cotherington, cites Arg 2Vern. 


5 Rs | 437.Cites 18 
it as Ld. Shandois's caſe. Nov.15Cam 


2. Humphreys v. Peyton. - Chanc. Prec. 194. cites S. C. But ſays it does not appear in that 
caſe what the new matter was. | | 
And the caſe of Ivzss v. HAN KE, was cited 2 Vern. 437. in caſe of TovE v. YOUNG, as 
8 Dec. 3 Jac. 2. to prove that a new trial has been granted after a trial at bar, in a caſe between the 
Cheſhire dairymen, and the London cheeſemongers. S. C. cited in the S. C. Chan. Prec. 194. 
Arg. that the Cheſhire factor alleged that he ſold to the cheeſemongers as a merchant, and not as factor. 
But Ld. Keeper Wright ſaid that this caſe was tried in Nottinghamſhire, and not in Cheſhire, and 
went without defence; and yet a new trial was denied at law, but granted here, becauſe the right had 
never been tried; but that was not partiality. But after a trial at bar, no new trial was ever granted 


1. IN che time of Roll Ch. J. a new trial was granted after a A new tial 


_ purely becauſe the jury went againſt evidence, except at the end of the laſt reign, which was irregular. 


12 Mod. 93. Paſch. 8 W. 3. Anon. 12 Mod. 128. the King v. Melling. 

Upon a trial at bar, the ifſue was, whether the copyholders by the cuſtom, ſhould pay on their 

admittances, certain or uncertain fines, precedents were produced both ways; but the Court was 
fatisfied that the fines ſhould be uncertain, but the jury gave their verdict contrary ; and therefore, 
and becauſe it appeared by affidavit that ſome of the principal frecholders named in the venire facias 
were never ſummoned, it was moved for a new trial; but becauſe full evidence was given, the Court 
would not grant it without the conſent of the other fide; for it was ſaid that trials at bar were ſo- 
lemn, and of great authority, and that though the Court was not ſatisfied, yet the jury, who are the 
proper judges of the fact, was. Sid. 58. pl. 26. Mich. 13 Car. 2. B. R. Wheeler v. Honour, 
- There has not been known above two new trials upon ſuch motion, after a trial at bar, one of which 
was in a caſe where 3 men had been robbed, and one ſued tbe hundred, and it was found againſt him 
but the other 2 ſued, and each obtained a verdict; and thereupon the Court granted a new trial, for 
the laſt two verdicts were againſt the 1ſt ; per Cur. Sid. 58. pl. 26. Mich. 13 Car. 2. B. R. Wheeler 
v. Honour. | 

Ia caſe of KixG leſſee of the Earl of Thanet v. Fos ER, 2 Jo. 224, 225. Mich. 34 Car. 2. B. R. 
a motion was made for a new trial; but the Court conſidering that the trial was at bar, and in an 
action of ejectment, where the trial was not a final bar, denied the motion, though all the Court de- 
clared their opinions againſt the verdict. : 

A motion was for a new trial after a trial at bar in ejectment, as being contrary to evidence, But 
denied by the Court, Rokeby contra, Per Holt, a new trial is never granted after a trial at bar in 
tjectment, but where there hath been ill practice, becauſe plaintiff may bring a new ejectment. 2 Salk. 
648, Hill, 11 W. 3. Argent v. Darrel, =——Caith, 507. Mich. 11 W. 3. B. R. S. C. Aud fays 
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it was laid down as a rule, that after a trial at bar, no new trial ſhall be granted in any cafe, «nf; 
there bas been ſame corruption or miſdemeanor in the jury. Ld. Raym. Rep. 514. S. C. accordingly; 
and though they thought it was given expreſsly againſt evidence, yet they refuſed to grant a motion to 
ſtay the entry of the judgment, though prayed by reaſon of the ſtock which was upon and in the land, 
till the defendant might bring a new ejectment.——8. C. cited Hill. 22 Geo. 2. B. R. in delivering 
the opinion of the Court, in the caſe of SMITH AND DorMmtR v. PACKHURET; and ſays, that 
Salk. mentions no judgment to have been given in that caſe, yet he had ſeen a MS. of good authority, 
where judgment was againſt a new trial; and that no caſe was cited wherever it has been granted 
after a trial at bar in ejectment. 

After a trial at bar, a new trial being moved for, was denied, though the werdi# was different to a 
private werdi which they had given over ; and they refuſed to give the Court a reaſon for it. 
7 Mod. 37. Trin. 1 Ann. B. R. Gay v. Croſs. 8. C. cited 2 Salk. 650. in caſe of Fzsnwick v. 
'Grosvexon, that by conſent of all fides one point cat to be found ſpecially z and yet the jury faund 4 
general verdict, and the Court would not grant a new trial. 

New trials have never been granted here, after à trial at bar, but of iſſues out of Chancery, which 
being only to ſatisfy the conſcience of the chancellor, are not ſtricti juris. 2 Salk. 650. pl. 27. Hill, 
s Ann. B. R. in caſe of Fenwick v. Lady Groſvenor. ——— ——S. C. & S. P. cited in delivering the 
opinion of the Court, Hill. 12 Geo. 2. B. R. in the caſe of Smith and Dormer v. Parkhurſt, 
MS. Rep. 

Where the evidence is doubrful, 2 new trial ſhall not be granted after a trial at bar; and therefore 
it was denied in the caſe of Soamrs v. BARXARDISTON, and the QgEEN v. TE WARDEN or 
Txz FLEET; but where it is againſt evidence, it may, according to Sti. 462. 466. Woop v. Gux- 
s rox, for exceſſive damages. And yet the jury are the proper judges of the damage. So a new 
trial was granted in the caſe of Sia Josz In TiLLEY v. Rogz s, after a trial at bar, becauſe the 
verdict was againſt evidence; and the queſtion was compos or non compos, which was mere matter of 
fact. Per Cur. 2 Ld. Raym. 1360. Paſch. 10 Geo. Sir Chriſt, Muſgrave v. Neviſon. S. C. cited 
—— the opinion of the Court. Hill. 12 Geo. 2. B. R. in the caſe of Smith and Dormer v. 

urſt. | 

A new trial was denied after a trial at bar, on an iflue directed out of Chancery to C. B. and though 
upon ſending it back to C. B. to know if it was proper to be tried again, the Ld. Chief Juſt. acquainted 
Ld. Chanc. King, that very ffrong evidence bad been given on bath fid:s; fo that he could not have 
blamed the verdict on which 6de 1 it had been given; yet his lordſhip, and the maſter of the rolls 
denied a new trial, for that otherwiſe there would beno end of ſuits, and that the ſending it to be tried 
at bar was that it might be final. 2 Wms.'s Rep. 563. Hill. 1729. Coker v. Farewell. 

Powell J. faid he thought nothing ought to be a ground for a new trial, after a trial at bar, but 
what would make the jury liable to an attaint. Wrms.'s Rep. 213. Mich. 1712. in caſe of the Queen v. 


| Bewdley Corporation. 


2. The Court may as well grant new trial on nonſuit as after uer- 
impedir the dict, and upon affidavit of ſurpriſe, there being an agreement to 
were #-nſuie. {Ty it in the afternoon, and the cauſe in the morning being the laſt 
cauſe, it was granted per Curiam, the plaintiff paying coſts, 
moved Br 3 Keb. 811. pl. 26. Mich. 29 Car. 2. B. R. Cateſby v. Emans. 
The defendant infited that the plaintiffs were out of court by the nonſuit, end the court could not admit 
the plaintiffs to move. But it was anſwered, that the gueftion here was, if the nonſuit was regularly 
obtained, and whether or no the plaintiffs opened the cauſe ; and if that objection ſhould prevail, it would 
be exceptio eiu ſdem rei cujus petitur diſſalutio. The Court ordered proceedings to be ſtayed till Mr. Juſt, 
Probynz's opinion ſhould be aſked ; and afterwards on his certificate, the rule was diſcharged. , 
of Pratt. in C. B. 63. Eaſt. 4 Geo. 2.. Jeſus College in Oxford v. Vaughan. 


Skin. 681. 3. One ſhall ar move for a new trial ® after motion in arreſt of 
pl 1: 5-C judgment: but after motion for a new trial, he may move in ar- 
not S. Po. . X 

Carth. 425. reſt of judgment: ſo after motion in arreſt of judgment, defend- 
8. S. not ant cannot move for a new writ, 2 Salk, 647. Mich. 9 W. 3. 


8. P.__ - | 
8 Turbervill v. Stamp. 
8. C. not S. P. — 1 Ld. Raym. 264. S. C. but not S. P. 


S8. P. Nor to ſet alide a writ of inquiry of damages; per Cur. 12 Mod. 158. Mich. 9 W. 4 


4. Upon a trial at bar, for the forfeiture of the office of war- 
den of the Fleet for voluntary cſcapes, one eſcape was proved by 
a witneſs, who being aſked if he never was burnt in the hand for 
fealing a tankard, anſwered, na, A new trial was prayed upon pro- 
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ducing the record of the conviftion ; but was denied, becauſe it was 


t 491 


unlf 

wept. atrial at bar, and alſo becauſe it is no reaſon for a new trial, that {| 492 J 
land, thoſe concerned for the defendant came unprepared to make his de- 

ering fence. 2 Salk. 653. pl. 35. Ford v. Tilly. 

A ry 5. Where a trial is had upon a view, this Court will not eaſily 

anted be induced to grant a new one; for the view is ſuppoſed to go- 

1 vern the jury more than the evidence at the trial, and therefore 

NE in ſuch caſes there ought to be ſome great irregularity in the jury 

x v. to obtain a new trial. 11 Mod. 1. pL 2. Eaſt. 1 Ann. B. R. 

nd a Anon, | 

ick 6. In the aourt at Briſtol, the plaintiff had a verdict and cofts 2 Salk. 650. 
Hill, taxed, and after a 2d 4 againſt the bail, they ſurrender may 0 5 
2 the principal, and a year after the cofts taxed, the judge of that court of the 


granted a new trial, and thereupon the Court of B. R. made a 
rule for an attachment niſi, and that the rule for a new trial be 
ſet alide. 7 Mod. 84. Mich. 1 Ann. B. R. Hall v. Hill. 


a year after the firſt, 


before themſelves. 


authority. | 


7. Upon a trial at nifi prius, the jury gave exceſſive damages, and 
thereupon a new trial was granted. 'The 2d jury gave the ſame 
damages, and now it was moved for another new trial, but de- 
nied; for there muſt be an end. But ſeveral cafes were cited 
which the Ch. Juſtice allowed, that where upon the 2d trial the 
jury have doubled the damages, a 3d trial had been granted, 
2 Salk. 649. pl. 25. Mich. 1 Anne, B. R. Clerk v. Udall. 


2 Ann. in B. R. Anon. 


8. One cannot move in arreſt of judgment till the plea roll is 
made up, and the verdict there entered of record; but one may 
move for a new trial before ſuch plea roll is made up. G. Hiſt, 
C. B. 38. 

9. On a motion for a new trial, the verdict being againſt evi- 
dence, it was objefed that there being a ſpecial verdict no new 
trial could be granted, for by the counſel's figning the ſpecial verdict 
they had conſented to it. Ld. Ch. Baron ſaid, the jury found their 
verdict contrary to his opinion and direction, and he thought the 
ſpecial verdict no hindrance of granting a new trial, for , there 


4 is matter of law, the counſel muſt ſign the notes, but may waive it 
afterwards. Price B. ſaid, that Ld. Ch. B. being of opinion that 
. the verdict was againſt evidence, he thought there muſt be a new 


trial, and the counſel having ſigned the ſpecial verdict does not 
— alter the caſe, for it is only ſaving a matter of law, and is ex 
y abundanti, and does not help when the general part of the verdict 
r is wrong, but then if the general part of the verdict is againſt 
- the plaintiff again he will {till have the benefit of arguing the 
g | point 


Mayor, &c. 
of Briſtol's 
ciſe, ſays 


that it was 


held per 


Cur. that a new trial cannot be granted in an inferior court, and that the Court blamed this new trial 
3 Salk. 363. pl. 7. S. C. ſays, that though a new trial ought to be allowed 
if treſhly purſued, yet it is a miſdemeanor in a judge to grant it after the party has refted ſo long 
under a former one; and it may be a queſtion, whether any court can grant a new trial to be bad 
There cannot be a new trial at bar, as there may be at nifi prius; for in the laſt 
cale it is but reaſonable that the Court ſhould judge how the judge of niſi prius has executed his 


After ſecond 
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is not fit to 
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trial, be- 
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if there were any practice uſed in obtaining it, it is otherwiſe; per Holt Ch. J. 6 Mod. 22. Mich. 
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ceptions,and point of law, which will be a hardſhip upon the defendant, and 
r " therefore the plaintiff ought to come into terms. Page B. 
chat ih thought there muſt be a new trial, but if the plaintiff had put 
Court gtant- defendant to the charge of arguing the ſpecial verdict, it would 
= ew then have been too hard, but now no more expence than if it had 
his motion. been a eg. verdict. MS. Rep. Namniock v. Farewell. 

[ 493 ] 10. New trial was never granted in another term ger the ſign- 
Mich. 1738. ing the judgment. 8 Mod. 264. Trin. 10 Geo. 1725. The King v. 


B. R. held Pollard. | 
that after an 3 „ 
interlocutory judgment entered it is too late to move for a new trial, though in the ſame term. King 
v. Armſtrong. | | 


* 


11. It was moved for a new trial after the 4 days expired, but be- 
fore judgment entered on the verdi ; and obtained a rule to ſhew 
cauſe; but the Court declared that for future no ſuch motion 
ſhould be received after the 4 days, unleſs where the foundation 
of the motion be a fact not diſcloſed to the party till after that time. 
Barnes's Notes in C. B. 323. Mich. 11 Geo. 2. Willis an attorney v. 
Kennet, , | 


(C. h) New Trial, granted on what Terms. 


1. IF new trial be granted for irregularity, there ſhall be no coſts 

paid for it; but if defence be made, it may help the irre- 

R If new trial be upon the merits of the cauſe, there muſt 
coſts; per Cur. 12 Mod. 370. Paſch. 12 W. 3. Anon. 

2. Note in many caſes upon granting a new trial, the former 
verdict ought to ſtand as a ſecurity ; for otherwiſe the party againſt 
whom it paſſed, might ſpirit away the evidence on whoſe teſtimony 

it was obtained, and ſo without any corroboration of his right, de- 
prive him of the benefit of his verdict; per Cur. 12 Mod. 439. 
Hill. 12 W. 3. B. R. Anon. | 

3- Where there is a new trial directed, the party that moves for 
it mult pay the charge of the former, and depoſit money for the charge of 
the new. MS. Tab. tit. Trial, cites Feb. 17, 1724. Ld. St. George 
v. Martin, 


For more of Trial in general, ſee Amendment and Jeofails, 
Damages, Error, Evidence, Judgments, and other pro- 


per titles. 
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_ Truft. 


(A) What it is. And Rules relating to Truſts. Se (D). 


l. "Fw" are of the ſame nature now that uſes were at the Abr. Egu. 
common law. Arg. Allen. 15. in caſe of the King v. Cate, 220. 


S. P. in caſe 


Holland. of Symſon 


v. Turner. —8. P. Arg. Vent. 130. in caſe of Smith v. Wheeler A truſt is but a new name 


wen ty @ #ſe, and invented to defraud the ſtatute of uſes, Arg. Sti. 40. in caſe of the King v. Hol- 


* Uſe and truſt are ſynonymous terms, and are uſed as ſuch in the ſtat. of 27 H. $. and no difference be- 
tween a will and a deed. Arg. Gibb. 10. ſaid to have been ſolemnly determined in the cafe of Brough- 


ton v. Langley, al' Langley v. Baldwin. Paſch. 2 Anne. 
They are ſynonymous in the law; per Holt Ch. J. 11 Mod. 211.——The common law will not 
diſtinguiſh between truſts and uſes ; per Powell J. 213 Ibid. Paſch. 8 Ann. B. R. in caſe of Ld. Al- 


tham v. Ld. Angleſea. 
* [494] 


2. Holding the poſſeſſion and diſpoſing thereef at his will and plea- 
ſure, and making leaſes thereof when the legal eſtate is in others, are 
ſigns of a truſt ; per Cur. Chan. R. 52. 6 Car. 1. Earl of New- 
caſtle v. Earl of Suffolk, 

3. A mortgage is not merely a truſt, but a title in equity: per Hale 
Ch. B. Hard. 467. Trin. 19 Car. 2. in Scacc. in caſe of Pawlet v. 
the Attorney General. | 

4. A truſt is a right to receive the profits of the land, and to diſpoſe Ibid. 38. 

the land in equity ; per Pemberton. Arg. Mod. 17. in the cafe of *® 8 

mith v. Wheeler. | 4 
5. Truſts are governed by the intention of the party; per Ld. 
Keeper. 2 Vent. 367. Hill. 1 & 2 Jac. 2. in Ld. Pawlet's caſe. - 

6. In every truſt is implied a contract, per Holt Ch. J. Skin. 279. 
Hill. 2 W. & M. in B. R. in caſe of Boulſton v. Sandiford. 

7. A court 'of equity will never adjudge a man to have broken a truſt 
in a higher degree, when he may qwith equal reaſon be adjudged to have 
dene it in a lower ; per Parker C. 10 Mod 500. Trin. 8 Geo. 1. in 
caſe of Le Croy. v. Eaſtman, 

8. Truſts and legal eſtates are to be governed by the ſame rules: and 
this is a maxim which has univerſally prevailed. It is ſo in the 
rules of deſcent, as in gavelkind, and Borough-Englith lands, there 
is a poſſeſſio fratris of a truſt as well as of a legal eſtate. The like 
rules in /imitations, and alſo of barring entails of truſts, as of legal 
eſtates ; per the Maſter of the Rolls, who ſaid he thought there 
was no exception out of this general rule, nor is there * 
that there ſhould ; and that it would be impoſſible to fix boundas 
ries, and ſhew how far, and no farther, it ought to go; and that 
perhaps in early times the neceſſity of keeping thereto was not ſeen 

or thoroughly conſidered. - 2 Wms.'s Rep. 645. Hill. 1732. in cale 


* 


of Sutton v. Sutton, 
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Truſk. 


(B) What amounts to a Truſt. 


1. Oxx poſſeſſed of leaſes for years deviſed them to his wife, 
4 and hoped ſhe would leave them to his ſon, and died. Her 2d 
huſband granted the leaſes away : the ſon ſued to be relieved, but 


was diſmifſed; for it was no truſt for the ſon. Cited by Id. 


Chancellor, Chan. Caſes, 310. Hill. 30 & 31 Car. 2. in the cafe 
of Civil v. Rich, as a caſe which he remembered in the Ld. Eger- 
ton's time. 

2. A. for gol. conveys land to B. abſolutely. A. brings a bill 
to redeem. B. by anſwer inſiſted that the conveyance was abſo- 
lute, without any proviſo or agreement for redemption ; but c- 
Hefſed that after the 801. paid with intereſt, it was to be in truſt for 

plaintiff's wife and children. Plaintiff replies to the anſwer, 
and there was no proof of the truſt, yet it was decreed to be a truſt 
for the wife and children. 2 Vern. 288. pl. 277. Paſch. 1693. 
Hamptan v. Spencer. 

3. A. was excommunicate, and fo could not make a will, and 
therefore took this method to diſpoſe of what he had, viz. Or 
bis death-bed he gives all his goods to B. and afterwards appoints B. 
to pay ſuch debts and legacies out of them. This proves it to be a 
truſt, and the Court decreed B. to account. 9 Mod. 113. 116. 
Mich. 11 Geo. 1. Mitford v. Ld. Herbert, Pritchard, and Croom, 
& ab. | 


(o) What ſhall be conſtrued a Truſt between Privie 
in Eftate, 


1. ere in truſt ſurrenders, and renews a leaſe ; the re- 

- newal ſhall go to the benefit of ceſtuy gue truſt. Agrecd 
per tot. Cur. viz. Ld. Keeper, and Twiſden, Wyld, Rainsford, 
and Windham J. Chan. Caſes, 191. Mich. 22 Car. 2. Holt v. 
Holt. 

2. A man is guardian or truſtee for an infant, to whom lands are 
deſcended or deviſed, but the title is revera in a 3d perſon. If 
the truſtee or guardian buys in the title of this 3d perſon, this ſhall 
not be taken to be a truſt for the infant; for he is at hberty to 
purchaſe it as well as any body elſe, and ſo it was held in the caſc 
of Counks AND 'THROGMORTON, per cancellarium. 2 Freem. 
Rep. 52. pl. 59. Paſch. 1680. Leſley's cafe. 

3. There were three leſces of a church-leaſe ; one ſarrenders the 
leaſe, and renews in his own name; it ſhall be a truſt for all, Vert: 
276. pl. 277. Mich. 1684. Palmer v. Young, | 

4. On the ſon's marriage the father /ettles a leaſe for years, hell 
of the queen dowager, on the ſon for life, to the wife for life, and then 
ro the iſſue of that marriage. The ſo11 covenants from time to time # 
renew the leaſe, and to aſſign it to truſtees to keep the leaſe on foot a 
long as the wife, or any child of the marriage, ſhould live, m_ 

10 rene ui 


Truft. 
renews the leaſe in his own name, and maler no aſſignment thereof 
to the truſtees, and dies greatly indebted, without affets. Per 
Cur. the leaſe 1s bound by the marriage agreement, and ſhall not 
be aſſets, nor liable to debts. 2 Vern. 289. pl. 278. Paſch. 1693. 
Plowman v. Plowman & e contra. 

5. Morigagee of an advowſon appendant, till forecloſure, is but in 
nature of a truſtee for the mortgagor ; and if the church becomes 
void, though the mortgagor has no bill, yet being ready, and of- 
fering to pay the principal, intereſt, and coſts, if the plaintiff will 
not accept his money, intereſt ſhall ceaſe, and an injunction to 
ſtay proceedings in the quare impedit; for the mortgagee can 
make no profit by preſenting to the church, nor can account for 
any value, in reſpect thereof to ſink or leſſen his debt; and the 
mortgagee therefore in that caſe, until a forfeiture, is but in na- 
ture of a truſtee for the mortgagor. 2 Vern. 401. Mich. 1700. 
Amhurſt v. Dawling. | . 

6. One joint purchaſor of an eflate in moieties, buys in incumbrances 
at an under- value, and had ſeveral abatements made to him, yet 
the other ſhall have equal benefit, the purchaſe being made for 
their equal benefit, and on a mutual truſt between them. Abr. 
Equ. Cafes, 7. pl. 13. Trin. 1728. at the Rolls, Carter v. Horn. 


(D) Conflrufions of Truſts. In Equity. | In general. I 4961 


How. 


i. A Deviſe of a truſt is not governed by the 32 H. 8. and there- 

fore, and becauſe of ſeveral accidents which cannot be 
foreſeen, this court doth ſometimes 4di/ps/e of truſts according to the 
preſumptive intention of the parties, without regarding the ſtrict 
words of his declaration ; per Ld. Keeper: Fin. R. 159. Mich. 26 
Car. 2. in caſe of Nurſe v. Yarmouth. 

2. In the determining matters of truſts, Chancery has always agreed 
with the reaſons of the law in the limitations of uſes per Cur. 
Fin. R. 341. Hill. 30 Car. 2. in caſe of Ford Ld. Grey v. Lady 
Grey & al. 

3. In the conſtruction of a truſt, the intent of the party is to 
govern, and courts of equity have always in caſes of truſts taken 
the ſame rules of expounding truſts, and of purſuing the inten- 
tions of the parties therein, as in caſen of wills, and that even in 
point of limitations of eſtates, where the letter is to be as ſtrictly 
purſued as in any cafe; per Ld. Sommers. 2 Vern. 311. pl. 301. 
Hill. 1693. in the caſe of Sheldon v. Dormer. | 

4. A truſt in equity is guided by the ſame rules, and capable of 
the ſame limitations as the poſſeſſion was at law, and there 1s no 
manner of difference between them. Arg. Ch. Prec. 345. pl. 255. 


. 


in caſe of Eure v. Holland. 


4 - 
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(E) Reſulting Truſt. What. 


Refulting 1. 29 Car. 2. cap. PROF. IDES that a truft reſulting by implication 
2. 31. of law, or transferred or extinguiſhed by act of 
== +. law, ſhall be as if this ſtatute had not been made. $ | 
rate of frauds and pecjurie-, but are only ſaved, and - as they were before the at. Now a bare decla- 
ration by pare! betore the act, would prevent any reſulting truſt, Arg. and the Court ſeemed to be of 
that opinion. 2 Vern. 294. pl. 28 5. Trin. 1693. Lady Bellaſis v. Compton and Frankland. 
Though ſuch truſts are excepred, yet they muſt ariſe upon the face of the deed itſclf. Arg. Ch. 


Prec. 104. N 
This muſt relate to truſt and equitable intereſts, and cannot relate to an uſe, which is a legal eſtate, 
Wms.'s Rep. 112, 113. per Ld. Ch. Mich. 1709. Lamptugh v. Lamplugh. 


2. Truſtee by appointment ceſty que truſt conveys to A. and B. de- 
creed to be a truſt in A. and B. for the ceſty que truſt. Fin. R. 


320. Mich. 29 Car. 2. Fleming v. Page and Blaker. 

3. The daughter's portion being charged upon the father's land, ſbe, 
at the requeſt of her father, had releaſed ber intereft in the land to 
the intent that he might be enabled to make a clear ſettlement thereof up- 
en his fon. It was declared by the Ld. Keeper, that if this were 
done by the daughter without any conſideration, there would be a 
reſulting truſt in the father, whereby he ſhould be chargeable to 
the daughter for fo much money. Freem. Rep. 305. pl. 373. 
Lady Tyrrell's cafe. © 3 3 | 

L497] 4. A. ſeiſed in fee conveyed the lands to the defendant for 1000 
; years, in truſt, that whereas diverſe ſuits, &c. were touching 
the lands, the defendant erg defend the ſuits, (nota, defendant 
was tenant of the land then, and before, to B. the plaintiff) and 
title with the profits, and yearly account to A. of all the profits, and 
Pay to him, his executors and adminiſtrators, the ſurplus of what 
e ſhould not expend, and ſhould pay an annual ſum after his 
death to B. the plaintiff, and another annual ſum to C. and died. 
B. the plaintiff was A.'s couſm and heir, and ſued for account and 
for the lands, in regard that a truſt refulted to the heir after the 
expreſſed truſts were performed. But Ld. North diſmiſſed the bill. 

2 Ch. Caſes, 140. Paſch. 35 Car. 2. Baily v. Cotton. 
Vern. 213. ß. The wife joined in a fine ſur conceſſit of her jointure, in order 
__ * to a mortgage or ſecurity; this is not an abſolute departure with 
Brend, S. C. her intereſt, but there reſulted a truſt for her when the ſecurity 
or mortgage is paid to have her eſtate again, as if it had been a 
mortgage on condition, and the money paid at the day; per Ld. 
Keeper North. 2 Chan. Caſes, 162. Hill. 35 & 36 Car. 2. Broad 

v. Broad. | | 

Where a 6. A. purchaſed in the name of B. and paid the purchaſe money ; B. 
man buys aſſigned to T.; A. prayed by his bill, that the eſtate might be con- 
| others veyed to him. T. denied that he knew its being 5 with the 
name and plaintiff's money, but believed it was bought with the proper mo- 
33 ney of E. for her and her heirs, and that he claimed it as heir to 
be in tro E. and inſiſted on the ſtatute of frauds, &c. there being no decla- 
for him that ration in writing of any truſt for the plaintiff; at length progs 


pays the mo- | | ; : 
— VEE read, but they amounting only to what had paſſed in 2 


64d been ouned by the defendant, and being doubtful, the Maſter. of no deed be 
the Rolls diſmiſſed the plaintiff's bill, the proofs not being ſuffici- declaring the 


truit ; for 


ent to ground a decree upon. Vern. 366. pl. 359. Hill. 1685. the flatute 
Gaſcoigne v. Thwing & al. | . 29 Cars 2. 
of frauds, 


does not extend to truſts raiſed by operation of law. 2 Vent. 361. Paſch. 35 Car. 2. in Canc. Anon. 
If A. buys lands and pays the purchaſe money, and the conveyances are made to B. this is a 
reſulting truſt, admitted; Arg. Vern. 109. in caſe of Riddle v. Emerſon. Where it plainly ap- 
feared upon the evidences of both ſides, that the conſideration money of the purchaſe wwas che proper m:ney 
of A. had it not been for the ſtatute of frauds, this would have made a reſulting truſt 3. and B. after 
A. s death executing a declaration of truft, this plainly took it out of the ſtatute, Wm.'s Rep. 323. 
Trin. 1716. Ambroſe v. Ambroſe. 
money, and the leaſe is taken in the name of A. this is a reſulting truſt, and out of the ſtatute of frauds, 
A. having by letter acknowledged the truſt. MS. Tab. tit. Truſts, pl. 4. cites Feb. 12, 1917, O Hara 


VE 


— 


So where A. agrees for à leaſe for 99 years, B. advarces the 


ieee 


v. O Neil. 


7. Executor in truſt for an infant reſiduary legatee renews a 
leaſe in his own name, being part of the teſtator's perſonal eſtate, 
and having mortgaged it, affigns the equity of redemption to a 
truſtee to ſell for payment of his own debts. The truſtee ſells to 
one who had notice of the infant's title. The purchaſe was ſet 
aſide, Vern. 484. pl. 473. Mich. 1687. Walley v. Walley, &c. 

8. A. mortgagee aſſigns over to B. and declares a truſt by parol to 
C. and D.— B. acknowledges the truſt. It was inſiſted, that 
there being an expreſs truſt, though by parol only declared to C. 
and D. that ſhall prevent a reſulting truſt to A. And the Court 
ſeemed to be of that opinion, and inclined to decree for the 
plaintiff, 2 Vern. 294. pl. 285. Trin. 1693. Lady Bellaſis v. 
Compton and Frankland. | | 
9. Grant of a next avoidance 79 one who knew nothing of it, and 

being examined in a cauſe, he depoſed he did not purchaſe it; 

er 14. Sommers, it is a reſulting truſt for the grantor, there 


ing no other truſt declared. Ch. Prec. 80. pl. 70. Hill. 1697. 


Duke of Norfolk v. Brown. 

10. A truſtee purchaſes lands out of the profits of the truſt eftate, 
and takes the conveyance in his own name ; though probably, if he 
cannot make * other ſatisfaction for the miſapplication, theſe lands 
may be ſequeſtered, yet they cannot be decreed-to be a truſt for 
ceſty que truſt, no more than if A. borrows money of B. and 
purchaſes land with it; thoſe lands are no truſt for B. For it is 
not a truſt in writing ; and a reſulting truſt it cannot be, becauſe 
that would be to contradict the deed by parol prozf, directly againſt 
the ſtatute of frauds. But if the purchaſe had been recited to 
have been made with the profits of the truſt eſtate, this appearing in 
writing might ground a reſulting truſt. On appeal to the Houle 
of Lords, this decree was affirmed. Ch. Prec. 84. pl. 77. Mich, 
1697. Kirk v. Webb. | 


Abr. Equ. 
Caſes, 381. 
pl. 4. S. C. " 
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2 Freem. 
Rep. 229. pl. 
300. Hill. 
1698. . 
ſays the 
Court (vis. 
the Ld. 
Chancellor, 
Maſter of 
the Rolls, 
and Powell 
.) were all 
of opinion, 
that though 
it was a hard 
caſe, vet 
they could 


not reach it; for it had never yet gone fo far. 


A truſtee managed the teſtator's perſonal eſtate, and kept teſtator's ledger and journal, and entered 
all himſelf, and therein entered the perſonal eftate debror to lands bought, naming them particularly, and 
died. Per Ld. Wright, theſe purchaſed lands ſhall not be a truſt for the perſons intitled to the perſonal 
eſtate, and ſaid, it was not ſo ſtrong a caſe as KI & v. WI IR, for there was a defect of the perſonal 
eſtate to anſwer the demand, which ia this caſe there is not. Ch. Prec. 163. pl. 135+ Paſch. 1701, 


Heron v. Heron. 


11. A. employs his fteward to purchaſe with his money, and he 
takes the conveyance in his own name. It was ſaid that the Court 
Vol. XXI. | Nu had 
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hid relieved in fuch cafe. Arg. Ch. Prec. 104. pl. 92. Mich; 
1699. in cafe of Newton v. Preſton, | 

12. So if a man makes an ab/otute conveyance, but continues in 
fofſeſfren, and pays intereſt, and takes acquittances. And a truſt that 
ariſes by implication of law, is excepted out of the ſtatute. Arg, 


Tbid. | 
13. Teſtator empowered the executor to lay out the perſonal eftate in 
land, and ſeitle it on A. and his heirs. Being about to purchaſe, 
he told A.'s mother of it, and aſked her conſent, but took the 
conveyance in his own name, and no fruſt in writing was declared, 
but it was proved that he had ſeveral times declared it muft be ſcold 
to make A. ſatiifaction: yet the Court (though inclined to decree 
a conveyance to A. the executor being dead inſolvent) declared it 
could not, becauſe there was uo expreſs provf of the application of 
the truſt money. And the caſe of Kirk and WEBB did not go- 
vern this caſe; for there the party did not know himſelf to be a 
truſtee, and had diſpoſed of the lands. Ch. Prec. 168. pl. 139. 
Trin. 1701. Halcot v. Markant. | 
SVern. 440 14. Adminiſtratix of an inteſtate's eſtate of gool. value, an 
, one part whereof belonged to the adminiſtratix, and the 2 other 
Mitwazy Parts to B. and C. /ays out gool. in lands, and takes the conveyance 
S.C. faysthe in her own name, the Maſter of the Rolls, on a bill againſt the 
1 heir of the adminiſtratix, decreed 2 thirds of the 5001. to B. and 
hand to OC. out of the land as perſonal eſtate, and if not paid, the land to 
3 for be ſold; but Ld. Wright reverſed this decree, as contrary to the 
fe, 7*- caſe of Kirk and Webb. Ch. Prec. 171. pl. 142. Mich. 1701. 
mainder to 2 
B. and C. Kinder v. Miller. | 
der daugh- | 
ters in tail, remainder to her own right heirs. B. and C. died without iſſue inteſtate [the mother 
as it ſeems being dead before]. The plaintiff, as adminiſtrator to B. and C. and their next of kin, 
brought a bill to have 2 thirds out of the land as perſonal eſtate ; and the Maſter of the Rolls de- 
creed accordingly, but was reverſed by Ld. Keeper, it being within the reaſon of Kirk and Webb's 


15.-Truſt reſults to the party from whom the conſideration moves. 
MS. Tab. tit. Truſts, pl. 1. cites March 4, 1706. Pelly v. 
Maddin. ; 
16. Lands are deviſed to 3 perſons and their heirs, to the uſe of 
them and their heirs, on the truſs after mentioned, and then directs 
ſeveral eſtates for life and in tail, but ſays nothing of the remainder 
in — Per Cowper C. this is not within the reaſon of the caſe, 
where a deviſe or grant is in truſt for payment of debts, there 
the whole eſtate is affected with the truſt; but here the remainder 
is not affected with any truſt declared; but one of the truſtees being 
499 ] no relation, it could not be intended a proviſion, as it might have 
| been if the deviſe had been to à relation only, And decreed the 
remainder in fee to the teſtator's right heir. 2 Vern. 644. pl. 572 
Hill. 1709. Hobart v. Counteſs of Suffolk, Maynard, Colcheſter 
& ab. 
17. Deviſes of lands to an executor upon truſt, and to the intent 
that the ſame, or ſo much thereof as ſhould be needful, ſhould # 
feld for payment of debts and legacies, this was decreed a beneficial 
legacy, and not a reſulting truſt, and parol evidence 8 
— | pro? 


the overplus to be diſpoſed as teftator 


pl. 3. cites March 11, 1717. Tyrwith v. Trottman. - 
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prove the intent, MS. Tab. tit. Truſts, pl. 6. cites Feb. 13. 
1710. Dockſey v. Dockſey. 3 

18. Deviſe of a rent-charge to his wife in truſt nevertheleſs for pay- 5: a deviſe 
ment of debts and legacies for 13 years, and then he gives his wife ** A. upen 


ether lands in augmentation of her jointure ; the ſurplus of the rent- Jp 10 wr _ 


charge, after the debts and legacies paid, is not a beneficial truſt dence ther 


for the wife, but a reſulting truſt to the heir. MS. Tab. tit. Truſts, , 

; : k all the teſta- 
pl. 2. cites May 25, 1712. Wych v. Packington. 2 
debts, is a reſulting truſt to the heir after debts paid. MS. Tab. tit. Truſts, pl. 5. cites March 11, 1727. 
Kirrick v. Branſby. | | 4 


19. A. ſeiſed of the manor and patronage of Waltham, by 
will gives Tool. per ann. rent-charge, and the right of nomina- 
tion to the church, 10 6 triſtees, and thoſe, when reduced to 3, to 
chuſe others. Five were dead, and D. the only ſurviving truſtee in- 
feoffed others to fill up the number; they nominate to the church, 
being a donative. Per Cowper C. the neglect of filling the num- 
ber, will not extinguiſh or determine the right to do ſo by the 
only ſurviving truſtee. It was only directory to them; and it 
was decreed for the truſtecs, and that the right of nomination - 
did not reſult back to the owner of the manor. 2 Vern. 748. 

l. 655. Hill. 1716. Attorn. Gen. ad reP. Tracy & ab. v. Lady 
2 Campion, Cowper & al. 

20. Deviſe of perſonal ęſtate for payment of debt and legacies, and 

ould by codicil direct; and fur- 

ther deviſed part of his real eſtate to be ſold for payment of particular 
debts, and the reſidue as he ſbould by codicil direct, then by his codi- 
cil he direfts, that the overplus of 2 real ęſtate ſhall go to his exe- 
cutors for performance of his wwill ; and then adds, I hope I have 
made a ſufficient proviſion for performance of my will; and if 
there be any gn of my perſonal eftate after full performance, I 
give it to 1. S. Adjudged that the ſurplus of ſuch real eſtate 
ſhall go to J. S. and not reſult to the heir. MS. Tab. tit. Truſts 

21. If a man makes a conveyance for ſuch perſons and ſuch efates 
as he ſhall appoint, and he makes no appointment, the truſt muſt re- 
ſult to him and his heirs; per Ld. Chancellor, who ſaid that no 
rule is more certain, and that truſts in equity muſt follow the 
rules of law in the caſe of an uſe; and that it would be ſo in the 
caſe of an uſe, is undoubtedly true, and that was Sir Edward 
Cleer's caſe in 6 Rep. Gibb. 223. Hill. 4 Geo. 2. Fitzgerald v. 
Ld. Fauconbridge. 5 | | 

22. Truſts ariſing by operation of law have been but of 2 Lindt, 
either where the conveyance has been taken in the name of one man, 
and the purchaſe-money paid by another, or where the owner of an 
eflate has made a voluntary conveyance of it, and made a declaration 
of the truft with regard to one part of the eſtate, and has been filent 
ith regard to the other part of it. The reaſon why this court has 
allowed a truſt by operation of law to ariſe in the latter caſe hag 


been, that the party, by declaring part of the truſt to be for ano- 


ther, and by ſaying nothing with regard to the other part of it, 
ſhews his intention to be, that 25 other was to have only one 91 
h Te 8 n 3 | BT 0 


Ap 


— 
—IxXY 
5 a 


1 ; 
8 8 
* * 


— * bfiaiag aa n 
— . — 


e 
— em. 
2 


— — — 
7 
r 


4 oe 
TI 


e 
i. 


pt, poi 


„ e SED eee rt og 
—— 2 


. 
1 
's 
. 
1 
3% 
5 
| 
1 
7 p 
; 
1 
if 
= 
+ hl 
- 


zoo Cruſt. 


of the truſt; and conſequently he himſelf ought to have the bene- 
fit of the other part of it. Theſe have been the only 2 inſtances of 
truſts allowed of, to ariſe by operation of law, ſince the ſtatute of 
frauds and perjuries, unleſs where there has been a plain or expreſ; 
fraud. Where there has been a fraud in gaining a conveyance from 
another, that may be a reaſon for making the grantee in that 
conveyance to be confidered merely as a truſtee, Per Cur. Bar- 
__ Rep. in Canc, 388. Hill. 1740. in caſe of Lloyd and Spil- 
t. . 


(F) Advancement. What an Advancement, and what 
a Truſt. 


1. SIR W. R. being peſeſed of a term of 100 years of he 

having a determination to purchaſe the reverſion in fee of 
the ſame land, conveyed his term to his eldeſt fon, to the intent it 
ſhould not be drowned; and therefore about 40 Eliz. he pur- 
ehaſed the fee ; and after in the Jac. he committed treaſon, 
and was attainted. And it was decreed in the Exchequer, that 
the king ſhould have the land diſcharged of this leaſe, viz. in poſ- 
ſeſſion; and although no fraud be found in the caſe, but only it 


appeared by circumſtances of witneſſes here examined, that Sir 


W. R. roc the profits of the land, and held courts in his own name 
until the attainder, yet the ſaid aſſignment was conceived to be in 
truſt ; and therefore decreed to be void againſt the king as for 
fraud, although he was convicted of treaſon a long time after, 
and ſo the king's title ſubſequent to the ſaid aſſignment. Lane, 48, 
cites it as Sir Walter Ralegh's caſe. | 
= P. --% 2. The father purchaſed lands in his ſon's name who was an infant 
Me dy at the age of 17 years, and he avould have ſuffered a common rec 
Richard!on as tenant to the præcipe; but the Court would not ſuffer him, 


Ch. Jol. Het. 163. Mich. 6 Car. Anon. 


3- The carl of L. purchaſed a manor in the lady Gorge's 


name, being his daughter, and afterwards kept courts and made 
leaſes in his own name, and always took the profits, and then 
ſold it to fir Mountague; and the lady G. never queſtioned 
it in the life of her father: yet it was held in B. R. unleſs there 
be ſome fraud diſcovered, it is nat within the ſtatute 27 Eliz. though 
there be many badges of fraud. Cro. C. 550. pl. 2. in caſe of 
TP v. Pratt, cites it as held 10 Car. B. R. The Lady Gorges's 
Cale. 
Nelf. Chan. 4. A purchaſe was made by a father in the name of his ſon, an in- 
mm . fant of 5 years old. The eſtate was afterwards ſequeſtered for the 
dem verbis. delinquency of the father, and ſold to the defendant. Hide C. in- 
—J- M. the clined to decree it a preſumptive truſt, and Hale Ch. J. and Wind- 
bak , ham J. judges aſſiſtants, declared it a truſt. But the matter was 
leid tene compromiſed betwen the plaintiff (who was the father) and the de- 
ment in be fendant. 3 Chan. Rep. 9. 23 May, 15 Car, 2. Sir G. Benion v. 
n Stone. | | 
bir lag ſon, an infant of about 11 years old. The father afterwards laid ont 4001. in in - 


nent, paid Tie purchaſe-money, and all the unc, and enjzy'd during bis life; and having gp er 


r 


Truſt. 1 ＋ 500 


dered it to the uſe of his will, deviſed the ſame to bis wife for life, and afterwards to the other plain- 
tiffs bis younger children; and made other proviſions fir the defendant, who having recovered in eject- 

ment, the bill was to be relieved againſt it; for that the detendant was but a truftee for his father in 

the purchaſe, But the Lord Chancellor conceived, that he being but an infant at the time of the 

purchaſe, though the father did enjoy during his life, that the purchaſe was an advancement for the 

ſon, and not a truſt for the father. 2 Vern. 19. pl. 12, Paſch. 1687. Mumma v. Mumma. 


5. Where a purchaſe is made by a father in his own and his feos L 5013 
name, it ſhall prima facie be intended an advancement for the ſon, 2 Freem. 
and not preſumed a truſt, unleſs declared ſo. Chan. Caſes, 28. 1 32 
Mich. 15 Car 2. Scroop v. Scroop. | | — 

6. Lord of a manor cannot declare a fruſt of a copyhold grant 
ed to his ſon, though he took the profits always by his conſent. 

Chan. Caſes, 261. Trin. 27 Car. 2. Dowdſwell v. Dowdſwell. 


7. Where the father purchaſes in the name of a ſon unadvanced, Fing Refs 
238. J. C. 


without any expreſs declaration of the truſt, this is an advance- e Court 
ment of the ſon, and not a truſt for the father. Chan. Caſes, 206. declared it a 


Hill. 28 & 29 Car. 2. Ford Ld Grey v. Lady Grey. | N | 


tween father and fon the blood js a ſufficient conſideration to raiſe an uſe to the ſon ; and that in all caſes 
whatſoever, where a truſt ſhall be between the father and ſon, contrary to the conſideration and opera- 
tion of law, the ſame ought to appear upon very plain and coherent and binding evidence; and not by 
any argument or inference from the father's continuing in poſſeſſion, and receiving the profits, which 
fometimes the ſon may not in good manners contradi, eſpecially where he is advanced but in part. 
And if ſuch inference ſhall not be made by the father's perception of profits, it ſhall never be made 
from any words between them in common diſcourſe; for in thoſe there may be great variety, and ſome» 
times apparent contradiftions, Now where there is no clear proof of any truſt between the father and 
ſon, the law will never imply a truſt, becauſe the natural conſideration of blood, and the obligation 
which lies on the father in conſcience to provide for his ſon, are predominant, and muſt over-rule all 
manner of implications. And herein the law-of truſts does (as it ought to do) agree with the law of 
uſes before the ſtatute of H. 8. and therefore, if before that ſtatute, the father had made a feoffment to 
a ſtranger without any conſideration, the law raiſed an uſe without any implication to himſelf ; but if 
be made a feoffment to his ſon, no uſe did ariſe to the father by implication, becauſe the blood, which 
is a ſufficient conſideration, did tix and ſettle the eſtate in the ſon. It is true, where the ſor is married 
in the life-time 43. the father, and by bim“ fully advanced, and in a manner emancipated, there a pur- 
chaſe by the father, and in the name of his ſon, may be a truſt for the father, as much as if it had 
been in the name of a ſtranger, becauſe in that caſe all preſumptions or obligations of advancement 
ceaſe. But where the ſon is not advanced, or but advanced or emancipated in part, in ſuch caſe there 
is no room for any conſtruction of a truſt by implication ; and without, clear proofs to the contrary, it 


ought to be taken as an advancement of the ſon. 


* A purchaſe by the father, is made in the name of a ſon provided for before, it is only a truſt for 
the father; for having already provided for him, he is under no further obligation to provide more 
for him than for a ſtranger; and were it otherwiſe, no father could truſt his child; per Ld. Chan- 
cellor. 2 Chan, Caſes, 231. Trin. 29 Car. 2. Elliot v. Elliot. —8. C. cited Wms.'s Rep. 608. 


in caſe of Lloyd v. Read. | . | 
8. Where the father purchaſes in the name of the ſon, it has fre- 


quently been decreed an advancement, and not a truſt, though 
the father takes the profits and keeps poſſeſſion ; and though the father, 
after ſuch purchaſe, declares the truſt, yet it is not good, unleſs the 
truſt be declared before or at the time of the purchaſe, and fo the 
1 agreed. 2 Chan. Caſes, 231, Trin. 29 Car. 2. Elliot 
v. Elliot. ä 

9. A. father purchaſes the reverſton and inheritance, in his un . 
name, of lands of which a /eaſe for 3 lives was then in being, and 
aſterwards purchaſes the leaſe for 3 lives in his ſon's name, it is de- 
creed a truſt, and not an advancement. Fin. R. 373. Trin. 
30 Car. 2. Hodgkinſon v. Moor. | | 

10. A, a grandfather, bought a chamber in the Temple in the name 


F B. his nephew, in truſt for C. his grand. ſon, and furniſhed a ſtudy 
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there with lau- boolt, and the chamber with bedding, and other 
furniture. After A. made his will, and B. executor, and gave C. 
zool. A. before his death ſent the key of the chamber to C.'s 
mother; but B. after A.'s deceaſe, broke open the chamber, &c. 
and pretends that A. told him, that he bought the ſame for B.— 
But a truſt appearing on the proofs for C. it was decreed that B. 
ſhall deliver an inventory to C. or his mother, and at C.'s age of 17 
ſhall deliver all into C.'s poſſeſſion, and aſſign all his right, &c. to 
C. and his aſſigns. But if C. dies before 17, living B. then B. to 
have the chamber; and B. to give his own recogmzance to pay C. 
the 5001. at his age of 17, though by the will it was made payable 
at 21. Fin. Rep. 382. Trin. 30 Car. 2. Moor v. Agar. 

c 502] 11. Grand-father takes bonds, Sc. in the name of his grand-chil. 
dren. Per Lord Chancellor, there is a great difterence in ſuch 
caſes where the father is dead, and where he is alive; for when 
the father is dead, the grand- children are in the immediate care of 
the grand-father, and if he takes bonds in their names, or makes 
leaſes to them, it ſhall not be adjudged truſts, but proviſion for 
the grand-children; unleſs it be otherwiſe declared at the ſame 
time, and decreed accordingly on that reaſon. 2 Chan. Caſes, 26. 
Paſch. 32 Car. 2. Ebrand v. RY 

12. Lord of a weſt-country manor (on the refuſal of his te- 
nants to renew their leaſes) makes a leaſe to his daughter for 99 
years of the premiſſes, and after ſells the manor to A. who has 
notice of the leaſe ; but took a collateral ſecurity that the daughter, 
when of age, ſhould ſurrender. Ld. Chancellor held, that it is 
not a truſt for the father, but an advancement for his child. 
Vern. 467. pl. 450. Trin. 1687. Jennings v. Selleck. | 
N. B. The 13, A jointenant of a 3d part, conveys his 3d part to the 2% if 
A in ae P1mfelf for life, remainder ts his wife for life, remainder to his ſon in 
of the in- fee, and at the ſame time makes his will, and gives the ſame 
tire fee, lands to his ſon in tail, charged with his debts. Decreed, that 
irs the ſon is not a truſtee for the father in the ſettlement ; but if 
have been the intire fee had been conveyed to the ſon, it had been other- 
atrut. wiſe. 2 Vern. 28. pl. 19. Trin. 1687. Baylis v. Newton, 
[Quzre. The caſe is incorreQly printed in Vern.] 
A baron 14. Baron purchaſes a walk in a chaſe, and takes the patent 1 
purctated ® himſelf and his wife, and J. S. for their lives, and of the longeſt 
hianſels, ® liver of them. Per Ld. Jeffries, this ſhall be preſumed an ad- 
wife, and vancement and proviſion for the wife; for ſhe cannot be a truſtee 
daughter, for her huſband. And decreed to the wife for her life; and if 
heirs. It is J. S. ſhould ſurvive her, then to be a truſt for the executors of 
an advunce- the huſband, and to be applied towards payment of his debts. 
om 2 Vern. 67. Trin. 1688. Kingdom v. Bridges. 
and 2 mortgage by him ſhall not bind the lands after his deceaſe in the life of the wife and daughter · 


Ch. Prec. 1. Hill. 1689. by the Lords Commiſſioners, Back v. Andrews. — 2 Vern. 120. pl. 120. 
Hill. 1690. S. C. accordingly. 


15. The father purchaſed the inheritance of houſes, &c. of the 
nature of Borough ee in the name of his 2d ſon, and died ; and 
the youngeſt ſon, who by the cuſtom is heir at law, preferred his 

_ bill againſt the 2d ſon, 10 have a conveyance of the eſtate to him, 


alleging 


dhe uſe by the operation of law, and ſo EPL tenant to the præcipe · Holt's Rep» 738. S. C. 
b 8 | 1 4 


alleging that the 2d ſon was only a truſtee for his father. It was 
proved, that the father paid all the purchaſe money, and that he had 
laid out great ſums of money in building upon it, and improving 
it. On the other ſide it was proved, that the father, before he pur- 
chaſed, declared he intended it for his 2d ſon, and ſome other parol diſs 
courſe to that purpoſe. Cur.' diſmiſs the bill; for that it is a ſet- 
tled rule in this court, that whenever a father purchaſes in the 
name of a child unprovided for, it is intended a proviſion, and not 
a truſt, unleſs it be otherwiſe proved, and the proof lies on the 
other ſide ; and it was alſo before the ſtatutes of frauds and per- 
juries, and is ſtronger ſince, becauſe declarations of truſt ought 
to be in writing ; though in other caſes a truſt will reſult, where 
it appears that another paid the money. 2 Freem. Rep. 252, 
pl. 319. Mich. 1701. Shales v. Shales. 

16. The father purchaſed in a younger ſon's name, and a ne- + The fa. 
phew's, lands of inheritance z and alſo purchaſed a term for years ther'scaking 
(of which he himſelf had the inheritance) in the ſame ſon's and dhe 2 
the father's mother's name, though the whole purchaſe money dended as 
was mentioned to be paid by the father, and though he + tot the guardian to 


the ſon. 


profits during his life, and died, leaving the ſon about 8 years old. 77% 
And though a reverſion, expectant on his mother's death, was ſettled 8. p. 668. 


upon him, yet Ld. Chancellor held the ſon * to be unprovided for, 2 by 


notwith/landing ſuch reverſion after his mother's death, and he * 
might ſtarve in the mean time; and that the 7ruftees eg dif- 2 if 


claimed, made it all one as if the purchaſe had been in the ſon's the father 
had took 755 


name only. Wms.'s Rep. 111, 112. Mich. 1709. Lamplugh v. profits after 
Lamplugh. the child's 
| ceming of age, and when of diſcretion to claim his right. Hill. 1719. Loyd v. Read. 
As where A. a grand-mother, purchaſes an annuity in the 14 J. per cent. annuities for lives, for 1007, 
in the name of E. her grand-child. The father of E. gave A. the grand-mother a bond to repay her the 
1001. in caſe E. ſhould die in the grand-mother's life. A. kept the tally, and received the annuity 
during her life, and diſpoſed of it by her will to F. another grand-child. Decreed by the Chan- 
cellor, that the receiving the income, and keeping. the tally, and no claim having ever been made by 
E. ſhewed that E. was but a truſtee for A. and that the bond given by the father, in which no 
mention was made of a truſt, did not make it to be ſo. Wms. s Rep, 607, 608, Hill. 1719. Loyd v. 


Read, *L593] 
(G) Declaration of Truſt /ufficient, What. 
1. RDS which are not altogether ſo artificial, will ſerve to 


| direct a truſt, which will not ſerve to limit an eſtate ; 
= lord Keeper. Fin. Rep. 159. Mich. 26 Car. 2. in caſe of 


ourſe & al' v. Yarworth. 
2. 29 Car 2. cap. 3. ,. 7. enacts, That all declarations or creations It is doubt- 


l 2 | ful whether 

of truſts ſhall be manifeſted by ſome writing fegned by the party, or by : As 
his laft will in auriting, or elſe ſhall be void. doth extend 
to uſes, be- 


cauſe they are not mentioned there, but only truſts ; notwithſtanding we take truſts and uſes to be the 
ſame, in reſpe& of truſts in their larger extent, and ſo within the ſtatute of uſes; per Holt Ch. J. 


Holt's Rep. 736. in caſe of Buſhel v. Burland. 


This clauſe extends to frrangers only, and not to the conuſee of a fine ; for there needs no writing 
to declare the uſe to him, and therefore it cannot reſult without a parol awerment. But when a fine 
is levied, and it is to the uſe of a ſtranger, then it is within the ſtatute, and muſt be declared in writ- 
ing ; per Holt Ch. J. 11 Mod. 214. in caſe of Ld. Altham v. Ld. Angleſey. The conuſee has 
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9 Truft. 
Parker C. 10 Mod. 405. iti cafe of Web's. 3 perſonalty, writing by this ſtatute ; per 


S. 9. Aſſignments of truſts ſhall be in writing, d by the pa 
affegning by ſuch laſt — Hall be of no gr 2 Aſs | 
3. A truſt was decreed of a term for years aſſigned, though 
the truſt was nat expreſſed in the deed ; but it having been ſo de- 
clared by the afſigneee, and he having given bond to perform the 
fruf/, the ſame was decreed. Fin. R. 356. Paſch. 30 Car. 2. 
win v. Cutler. | | 
4. A. leaſed for 3 years to B. by deed, but by pars! agreed it 
ſhould be in truſt for B. and C. jointly. C. pays a moiety of the 
rent. Whether this be within the ſtatute of frauds, was doubted 
by Charlton J. who fat in the Ld. Chancellor's abſence. 
2 Vern. 108. pl. 97. Mich. 1682. Riddle v. Emerſon. | 
S. C. cited 5. A. makes his will, and his wife executrix.— B. the ſon af- 
63. Mich. terwards inveigles the mother to get A. to make a new will, and 
10 Geo. x. to name B. executor, promiſing that his executor ſhip ſhould be only in 
| 8 truft for his mother. Ld. Keeper North, notwithſtanding the ſta- 
tute of frauds and perjuries, decreed for the mother, it appear- 
ing to be a fraud, and a truſt, though no truſt was declared in 
writing; and ordered the ſon to be examined on interrogatories, 


for diſcovery of the eſtate. Vern. 296. pl. 290. Hill. 1684. Thynn 1. 
v. Thynn. | 
I 504] 6. R. M. devifer 15007. to A. and B. for ſuch uſes as teflator iv 
c had declared to * 3 by them not to * ov A. 3 the ie 
life of B. writes a letter, diſcloſing the truſt ; it is a good declara- que 
tion of the truſt. 2 Vern. 106. pl. 105. Trin. 1689. Crook v. be 1 
Brooking. | | 
7. T. on his daughter's marriage to B. ſettled certain lands, but b; 
omitted Dale and Sale, with intent that if a purchaſe ſhould offer of 8 
lands more convenient to B. 's eflate, the other might be fold and ſuch key 
lands be purchaſed, Soon after a treaty was on foot by W. R. on 
behalf of B. for purchaſe of the manor of E. and W. R. and B. arti- ] 
cled to pay the purchaſe money, and the conveyance was taken in on 
the name of W. R. and A. the father of B. and to the heirs of A. the 
prerchaſe maney being 3oool. is mentioned in the purchaſe deed to be a 
| paid by A. and was really by him borrowed of C. on a mortgage of © 
his own eflate. A. held courts there, and at thoſe courts declared it 
was his ſon B.'s eflate. About 2 years after, A. borrows 3o0ol. of We 


J. N. to pay to C. and J. N. takes a ſecurity off B.'s lands, viz. 
Dale and Sale, and thereupon A.'s ſecurity was diſcharged. A. was 
a party to this ſecurity, and gave a receipt on the back for the | 
3oool. Afterwards A. deviſed this manor of E. inter alia for f 
1 of his debts. The queſtion was, if here was a truſt for 


ſufficiently declared in writing, according to the ſtatute of 4 
frauds. And per Lds. commiſſioners, we think it a truſt upon 
the face of the deeds; and decreed for B. the plaintiff. ar 
2 Vern. 167. pl. 154. Trin. 1690, The Earl of Plymouth v. 1 
Hickman. | 
8. A mortgage was made by way of abſolute conveyance, and a þ 


&efealance pr epared to be executed at the ſame time; and as ſoon It 
| | | | 28 


Truſt. 


as the mortgage was executed, the mortgagee ſnatched it up, and 
refuſed to execute the defeaſance. Arg. Ch. Prec. 103,104. in the 
caſe of Newton v. Preſton, ſaid to have been relieved, though it 
did not ſeem to be within the letter of the ſtatute of frauds and 
uries. | 

. B. takes a mortgage of A. for Jool. but part of the money 
eas C.'s, but there was no declaration in writing. Powell J. al- 
lowed the proofs to be read, but would not decree the truſt. Ch, 
Prec. 103. pl. 92. Mich. 1699. Newton v. Preſton and Briggs. 

10. A. being in poſſeſſion of the office of clerk of the crown, 
Kc. in B. R. in which B. has 2 eflate for life, procures B. to 
ſurrender, and ſolicits a patent for himſelf and C. and takes a note 
from C. promiſing to declare a truſt from A. The patent after- 
wards is obtained; A. dies in debt, and without calling for a de- 
claration of this truſt. This note was held to be a ſufficient de- 
claration of truſt. Chan. Caſes in Ld. Talbot's Time, 97. Trin. 
9 Geo. 2. Bellamy. v. Burrow. 


2 


y- 


(H) Performed. How. 


1. PERSONAL eſtate was deviſed to the wife, on truſt no? to S. C. cited 


diſpoſe thereof, but far the benefit of his children. She by will 
gives only 5s. to one child, It was decreed the eſtate to be di- 
vided equally. Vern. 66. pl. 63. Mich. 1682. Gibſon v. Kinven. 


Vern. 414. 
in caſe of 
Wall v. 
Thurburne, 
— A nd Ibid 


415. ſays that one main reaſon in this caſe was, that the wife had married a 2d huſband, and jo might 


| be influenced. 


2. A. by will directed that his lands ſhould come and deſcend to 
his 3 daughters, in ſuch ſhares and proportions as his wife by deed in 
writing ſhould appoint. The wife made an unequal diſtribution, 
whereupon one of them brought her bill, inſiſting that ſhe had 
behaved herſelf dutifully, and prayed relief. The defendant 
pleaded the will, and that what the wife did was in purſuance of 
that power. Upon long debate, the Court declared the cauſe was 
proper, and relievable in equity z but ſaid it was diſcretionary 
whether to relieve or not, and took time to conſider of it, and to 
be attended with precedents. Vern. 455. pl. 352. Hill. 1 & 2 Jac. 
and ibid. 414. pl. 392. Mich. 1686. Wall v. Thurbane. 

3. Mr. Colſon deviſed 10,0007. together with his houſe at Ken- 
ſington, wherein the plaintiff and D. his wife then lived, 0 be fer- 
tied upon D. and her iſſue in ſuch manner as his executor ſhould think 
fit with the approbation of the ſaid D.—D. has 8 children by C. and 
there is a 2 hed the eldeſt fon by the marriage ſettlement ; bill 
was brought for the direCtion of the Court for the execution of 
this truſt in the will. Cowper C. ſaid, this truſt in the will being 
executory, muſt be ſo carried into an execution in a court of 
equity as to ſecure the 10,001. to the children of D.; and though 
there is no expreſs direction to lay it out in land, yet being di- 
rected to be ſettled together with an houſe which is a fee-ſimple, 


it is proper for the executor to lay it out in land, and then make 


a ſtrict 
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Trukt, 


a ſtrict ſettlement to D. for life, with remainder to the children 
in ſuch proportion as the executor with the approbation of D, 
ſhall think fit, but if they cannot agree about the proportion. then 
to be referred to a maſter for his direction therein. Mr. Vernon 
propoſed 40007. to the eldeſt fon, and 60001. 2 the other chil. 
dren, which Ld. C. ſeemed to think a reafonable proportion, 
MS. Rep. Mich. 4 Geo. in Canc. Clark & Ux. v. Fellows. 


305 


(1) Creditors. Truſt for Payment of Debts 


favoured. 


me. THE father tenant pur auter vie made a leafe for 99 years, a8 


2 Ch 
* 2 2 was pretended, but was to A. and B. and their heirs Ba- 


the Court bendum for gg years, which was inſiſted was void, and then the 
declared truſt annexed to the leaſe is void. Ld. Keeper ſaid, the truſt is 
— for payment of debts, and that ſhall ſupport the truſt. Chanc. 


peared can- Caſes, 249. Hill. 26 & 27 Car. 2. Leech v. Leech. 

celled, yet a | 
ws ved hd, and that the cancelling thereof did not diveſt the eſtate of the truſtees therein named, 
and that the truſt thereby created, ought to be performed. | 


2. Where by an act of parliament there is a ſpecial and /imit- 
ted tru/? for payment of debts in a ſchedule thereunto annexed, and 
within the time therein appointed, and after the payment of theſe 
debts, there was a general truft for payment of any other his debts 
which he ſhould appoint ; the general truſt cannot take place 
till the limited truſt be fully executed, and the limited truſt being 
at an end by effiuftion of the times mentioned in the act, and not all 
executed, no Court can proceed on the ſpecial truſt, or cauſe any 
execution thereof, ſo that the ſpecial truſt being determined, the 
general truſt muſt be ſo likewiſe. Reſolved by the Ld. Keeper 
aſſiſted by North Ch. J. and Turner, and Rainsford J. Fin, 
R. 129. 141. Mich. 26 Car. 2. Weld v. Lady Wentworth & al. 

L506] 3. A. ſeiſed of lands (in fee as he thought, but in truth he was 
only tenant) in tail, demiſed the ſame for 1000 years to truſtees 
for payment of debts in a ſchedule, Afterwards other debts ap- 
peared, and the entail being diſcovered, A. levied a ne to bar 

the entail, and deſtroy that deed of truſt and execute another to the 
fame truſtees in fee, and to inſert other debts. The Court held that 
the accepting of the new deed of truft was no breach of truſt, and 
decreed the truſtees to pay the debts in both ſchedules, the real 
incumbrances according to their order, and the reſt in proportion, 
Fin. R. 478. Mich. 32 Car. 2. Woodhouſe & al Creditors of Sir 
R. Combes v. Cotton & al. | 

4. Lands were ſettled in truſt for payment of debts owt of the 

rent and profits of the ſame, or out of the annual rents and pro- 
fits; though ſuch words as (out of the rents and profits) would 
in caſe of a will impower a ſale, yet not in caſe of a deed exe- 
cuted. Vern. 104. pl. 90. Mich. 1682, Anon. 3 


(k 


Truft. 


(K) Set afide in Favour of Creditors, and of the 
Parties firſt in the Truſt. On Circumſtances. 


L - A in conſideration of marriage between him and M. and for a 


* jointure aſſigned certain terms for years, whereof he was 
poſſeſſed to J. S. and W. R. in truſt 2 permit A. during his life, 


nd M. during her life, and the heirs male of their bodies after their 
| ſeveral deceaſes, to take the rents, iſſues, and profits during the ſeveral 


terms therein to come, if the faid A. and M. or any iflue of their 
bodies ſhould ſo long live, and if they ſhould be all dead, then to 
daughters, &c. and covenanted upon purchaſe of the inheritance 
of any of the premiſſes, or ſome other therein mentioned, to pro- 
cure the like conveyance. In one of the terms there were about 


32 years to come, in another about 24, and in another about 45. 


pon a reference to the judges from the Chancery, to which A. 
and M. had applied to enable them to ſell the premiſſes for pay- 
ment of debts, and for a preſent relief and maintenance for themſelves 
and education of their children, they took notice that the truſt was 
not fixed upon any perſon certain after the death of A. and M.; 
that the words (heirs males) in caſe of inheritance would be words 
of limitation and not of purchaſe, and that ſuch limitation of a 
term would be void and go to the executors, and that the terms 
being of no longer continuance, it was not unlikely but A. or M. 
might ſurvive p. ſaid terms, and of what fatal conſequence the 


not enabling the ſale would be, and that this caſe not falling 


within the general caſe of truſts, and M. being willing to join in 
a fine, they certified that it was fit that an agreement made by 
them for a ſale ſhould be decreed ; and the judges certificate was 


confirmed. Chanc. Rep. 9. 2 Car. Lydda (als. Lyddal) v. Van- 


2. A. on marriage of his ſiſter (wvho had 200 1. for her fortune) 


with B. advanced 600). more of his un money; in conſideration of 


which 8001. an eftate was conveyed to A. in tri for a jointure for 
his ſiſter, the remainder to the 92 of her body, remainder to the heirs 
of B. A. paid pool. of the 800 l. and after was prevailed upon 5 
the neceſſities of B. to deliver up the articles, and for 51. to — . 
to B. B. and his wife by deed and fine ſell the lands, the wife 
dies leaving C. a daughter, B. is living, C. is decreed to have the 
zool. unpaid, with damages, and A. to pay it accordingly, 
Chanc. Caſes, 124. Hill. 20 & 21 Car. 2. More v. Grice. 

3. Upon a marriage ſettlement the queſtion was, whether a 


[ 507 ] 


truſtee for preſerving contingent remainders ſhall be decreed to La. Keeper 


join in a ſale of part (the marriage portion not being fully paid 


North was 


? ſtrong a- 


and the neceſſities of ceſty que truſt very urgent) for payment of gaink it, and 


debts, they having uo iſſue, and there not being any probability of their 


having any, having been married 12 years. Ld. Keeper North 


ſaid, he could not decree a breach of truſt ; and if it hath been 


done, it was, it may be, where recompence was made, 2 Chan. 
Caſes, 144. Trin. 35 Car. 2. Davis v. Weld, 


laid, he had 
nown peo- 
ple married 
20 years 
without iſ- 
ſue, and af. 
ter had chil. 


dren ; but on importunity, gave time to ſearch for precedents. Vern. 181. pl. 177. S. C. 


- 


50 Crutt. 


(L) Determined. When. 
1. T AND S were conveyed on truft till ſuch debts paid. An ac. 


count was decreed, and that on payment of what was due 
to the truſtee, defendant, he ſhould reconvey to the plaintiff and 
his heirs, though defendant and his anceſtor had enjoyed them 
for 20 years without any claim. Fin, R. 262. 'Trin. 28 Car. 2. 
Berrington v. Maſon. | | 
2. A. made a deed of gift of goods, habendum to truſtees for 
the uſe of his wwife for the term of her natural life, and then to re- 
main to his children. Afterwards the goods were taken upon an 
execution againſt A, (for the deed was not good againſt a cred:- 
tor). The goods were ſold by the ſheriff for 8001. A.'s ſteward 
paid the money, and redeemed the goods, and A. gave bond for 
re-payment, and accordingly repaid the money, and the bond was 
cancelled ; fo that A. gained a new property, and his executor ſhall 
have the goods againſt the deed of gift. So, upon producing the 
teſtatum fieri facias, and the bill of ſale by the ſheriff, and the 
bond cancelled, the executor had a verdict. 4 Mod. 51. Mich, 
3 W. & M. B. R. Counteſs of Winchelſea v. Lady Maidſtone. 
3. Deviſe of lands % executors till debts paid, is but a chattel 
intereſt, and determines at law when the truſt is ſatisfied ; per 
Cur. 2 Vern. 404. pl. 473. Mich. 1700. in caſe of Hilchins v. 


(M) Revived. In what Caſes. 


1. A Truſt was broken, and then a full bar to the ceſty que 

* > truſt, and yet the land coming afterwards into the truſtec's 
hands, he was decreed to convey the land itſelf, as the beſt mea- 
ſure that could be taken in * caſe. Vern. 148. pl. 139. 
Hill. 1682. in caſe of Bovey v. Smith, cites it as the caſe of Ld, 


Canmore. | 
2 Chan. 2. Truſtee ſells the land to a ſtranger who had no notice of the 


1 truſt, and after a fine with proclamation, and 5 years paſt, the 
Vern.84. pl. Zruftee for valuable conſideration really paid, re-purchaſes theſe 


1 re- lands of the vendee. Decreed that the truſtee ſhall ſtand ſeiſed 
5 997 in truſt as at firſt, as if the land had never been ſold, or any 

cellor de- fine levied, Vern. 60. pl. 58. Mich. 34 Car. 2. 1682. Bovey v. 
clared te Smith. | 
could not 

fee what they could object to the decree at the former hearing; and that he was * the more eſtabliſhed 
in his opinion, having diſcourſed with North Ch. J. wno concurred with him; and ſaid that in this 
caſe the fine had not deſtroyed the truſt ; for a fine being but a conveyance, did not extinguiſh or ſepa- 


rate the truſt from the land, but transferred them both together. ———$, C. cited 2 Vern. R. 235 · in 
caſe of Cook v. Sadler, as that it was a revived truſt. 

So per Englefield and Brown, if land had deſcended to the heir of one who had bound himſelf and 
his heirs in an obligation, though he was diſcharged by his having aliened the aſſets, as if 
he had repurchaſed the ſame land, he ſhould have been charged Quod fuit conceſſum; though 
5 1 day Fitzherbert and Shelly denied this caſe, Br. Aſſets per Deſcent, pl. 1. eites 
26 H. 8. 1. | 
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LC. 


Truſt. 


(N) Bound by it. Who. 


1. A Conveyance was abſclute in qwords, and yet there is a bruit Fl 

11 a truft, but doubtful whether there be a truſt or not. C. 
on the hearing the bruit bought the land, yet ſhall not be concluded 
by ſuch a bruit, as fir Tho. Egerton ſaid, Cornwallis's cafe, 37 & 
38 Eliz. and it is not like the uſe at common law, neither is the 


buyer to believe one which would not have him to buy it, if he 


tell him there is a truſt, Toth. 284. 
2. A ſuit is depending fer a truft, and after upon hearing the truſt 
it proved, then that is a ſufficient notice of truſt to any man 
which buyeth it (hanging the ſuit) my Lord ſaid, in Diggs and 
Boys. Toth. 284. cites 16 May, Paſch. 40 Eliz. | 
3. One that comes in in the poſt, ſhall not be liable to a truſt, All who 


without expreſs mention made by the party; and therefore they only dome in in 


are bound by it who come in in * privity of eflate ; per Hale Ch. B. ps, 


Hard. 469. Trin. 19 Car. 2. in Scacc. in caſe of Pawlet v. the with notice, 
Attorney General. | | 222 
conſideration, 
are bound by it; per Hale Ch. B. Hard. 469. in caſe of Pawlet v. the Attorney General. 


4. Tenant in dewor is bound by it, becauſe ſhe is in in the per, 
but not a tenant by the courteſy, who is in the po? ; per Hale Ch. J. 
Hard. 469. in caſe of Pawlet v. the Attorney General. 


h (O) Truſtee. Who ſhall | be aid to be a Truſtee. 


1. FF lands are mrtgaged to A. and B. where A. only payeth the 
money, and the intention was that B. ſhould take nothing; 

now B. ſhall be compelled to releaſe to A, Cary's Rep. 19. cites 

27 Eliz. 

2. The defendant made a conveyance in truſt, and after c 
que truſt ſells the inheritance, the truſt ſhall go in equity to the pur- 
chaſor. Toth. 106. cites 8 Car. Lord Roberts v. Lea. 

3. Leſſee in ejeftment is a perſon in truſt, and ſet up by the prac- Comb. 8. 
tice of the Court, and is in the nature of an officer of the Court, Cloſe v. 
and ſhall be within the power and control of the Court; and , S. C. 
therefore having recovered and brought treſpaſs for the mean pro- 
fits, and then releaſed the action, the money, which was in the 
{ſheriff's hands, was ruled to be delivered. Skin. 247. Hull. 1 & 

2 Jae. 2. R. and Cloſe. N 
4. Joint mori gagees are truſtees for each other. Carth. 16. [509 
Mich. 3 Jac. 2. in Canc. Anon. ſays, it had been ſo held. | 
5. An inſunt may be a truſtee ; as where F. gave lottery tickets But where 
amongſt her ſervants, upon a condition that if any of them came * _ 2 : 
up a prize of 20s. or more, her daughter ſhould have a moiety of f. 
the lot. One of the tickets happened to produce 10001. lot. The is 15 er's 
daughter brought a bill for a moiety ; and the condition being 74m an 
* | proved, "Os 


509 Truft. 


and the fon proved, ſhe had a decree, 2 Vern. 560. pl. gos. Tein, 1706. Scot 


* =] v. Haughton. 


— ſo unfit to be a truſtee, it muſt therefore be intended to be for his own benefit. Wms. 2 Rep. 112. 
Mich. 1709. Lamplugh v. Lamplugh. | 


6. Maffer of a ſhip goes a trading voyage, and dies, The /uc- 
ceſſer opens publicly the effefts of the deceaſed, and then {ends a = 
inclgſed with a bend to the widow, to be anſwerable for intereſt, at 
the rate of reſpendentia bonds. Decreed per Harcourt Ld. Keeper, 
that the ſucceſſor was a truſtee. 10 Mod. 20. Paſch. 10 Ann. in 
Canc. Brown v. Litton. | | | 

7. Guardians by flatute are only truſtees ; per lord Mac- 
12 Wrms.'s Rep. 704. Trin. 1721. Duke of Beaufort v. 
rtie. | 
8. Copyhold for 3 lives was granted to baron and feme, and F. b. 
for their ſeveral lives ſucceſſtve, and by the copy it appeared that 
the fine paid was the money of the baron and feme. Lord C. Mac- 
clesfield decreed that J. S. is in equity to be intended but as a 
truſtee for the baron and feme, and the ſurvivor of them; and 
that it being mentioned in the copy that the fine was paid by 
them, is ſtrong evidence of its being ſo, which, though the Court 
will not look upon as concluſive, yet the evidence given to con- 
tradiCt it ought to be very clear and full, in order to prevail. 
Wrmms.'s Rep. 781. Hill. 1721. Benger v. Drew. 
Carth. 458. 9. An executor is no more than a truſtee made by the teſtator; 
Mich. 10. per Cur. 8 Mod. 126. Paſch. 9 Geo. 1. Goodright v. Opie. 
W.3. B.R. | 
in the caſe of the King v. Rains.—See Chanc. Prec. go. Hill. 1698. in caſe of the Earl of Warrington 
v. Langham. -Per Ld. Macclesfield, Ch. Prec. 547. Mich. 1720. in caſe of Nicholas v. Nicholas 


—11 Mod. 162. Hill. 6 Ann. C. B. by Ld. Ch. J. Trevor, in delivering the opinion of the Court in 
the cafe of Arthur v. Bokenham. 


10. A. was ſeiſed of a copyhold of inheritance, and having no 
iſſue, but B. his ſiſter was his next heir, who had C. a ſon, and 
being deſirous that C. ſhould have the copyhold, he made B. 
give a bond 10 C. to ſurrender the copyhold, upon C. 's requeſt, to 
C. and his heirs.——A. dies, C. entered, and died ſeiſed, leay- 
ing no iſſue but 2 ſiſters, who were his heirs. It was decreed 
per lord Ch. that B. the mother was a truſtee for C. her ſon, 
eſpecially fincc ſhe carried the agreement into execution, by per- 
mitting him to enjoy during his life. 9 Mod. 62. Mich. 10 Geo. 
Aliſon's caſe. 

11. A. had a long Exchequer-annuity for 9 years, which was 
ſettled on the huſband for life, remainder to the wife for life, remain- 
der for proviſion for children; and had liberty, by decree of the Court, 
to borrow 3ool. on it, which was done, and this placed in B. the 
lender's hands, as a ſecurity till payment, with intereſt. B. ſub- 
ſeribes it into the South-ſea Rock in 1720. A. brings his bill for a re- 
conveyance ; it was held, he could not be conſidered as a truſtee, 
as he had it only for a particular purpoſe, -and had no authority 

: to ſubſcribe. So decreed to account for the profits, and to re- 
convey on payment of principal, intereſt, and coſts. - Cafes in 


Chan. in Ld. King's Time, 51. Mich. 11 Geo, 1. Thomas v. Pud- 
8 132. Where 


Truff, „ 
12. Where the Yuſtand ſhall be looked on as a truſtee for his 


' wife, ſee Baron and Feme, Bennet v. Davis. | 


13. Fa man takes an'inheritance after notice of articles to ſettle L 510 ] 
bis eſtate, he is deemed a truſtee. See Comyns's Rep. 700. 
pl. 276. Mich. 13 Geo. 2. Skirme v. Meyrick. 


(e) Truſtee. Ibo ſhall be faid ſeied as a Truſtee. 


1. JF feoffee to uſe makes feeffment over, the 2d feoffee is ſeiſed to In the cafe 
the ſame uſe. =o fon a. pl. 6. Paſch. 17 H. 7. Anon. of Bover 


v. SMITH, 
. 1682. the Ld. Keeper, in the debate, put this caſe to Serjeant M A. ſei 

„ B. for full conſideration —.— to C. GE purchaſor having «ar of »h; ; - — 
wards C. to ffrengtben bis own eftate, levies 'a fine. Whether B. the ceſty que truſt, be not in that caſe 
bound to enter within 5ö years? And the counſel were all of opinion, that he was not; for here C. hav- 
ing purchaſed with notice, notwithſtanding any conſideration paid by him, is but a truſtee for B. and 
ſo the eſtate not being diſplaced, the fine cannot bar. 
2. A 2d vendee having notice of a prior ſale to B. at the time of 
the feoffment to A:—A, is ſeiſed to the uſe of B. Kelw. 85. 
pl. 9. Paſch. 21 f. 7. 8 

3. The plaintiff's father, being a bachelor, purchaſed an eſtate 
in the defendant's name ; but after having iſſue the plaintiff, the 
Court decreed that the lands ſhould go to the plaintiff, and be re- 
aſſured by the defendant. Toth. 184. cites 4 or 5 Jac. Hungate 
v. Hungate. | NL 

4. The defendant promiſed to procure a leaſe of certain lands for 
the plaintiff from the contractors, but paſſed the ſame to himſelf ; yet 
ordered and decreed, that the ſame ſhall be paſſed to the plaintiff 
according to the firſt agreement in Feb. 8 Jac, Toth. 261. cites 
Egerton v. Eldred. June, 11 Jac. 

5. After a contract for purchaſe of lands, though they are copy- 3Chan.Rep, 
hold, the vendor ſtands truſted for the purchaſor, as he ſhall ap- 4. in toti- 


point, till a N N executed; per Cur, - Chan. Caſes, 39. gens 
Trin. 15 Car. 2. Davie v. Beardſham. a copybelder 
having for 


money agreed to mortgage land, he ſtands truſted for the mortgagees. Chan, Caſes, 171. Martin v. Sea- 
mor. 80 where the contract to ſell was made by leſſee pur auter vie, ⁊ubo died before be conveyed to 
the purchaſer ;z- and a bill being brought againſt the heir, who entered, and held as ſpecial occupants 


who demurred, becauſe being occupant he was not privy to his father, who made the contract; but 


_ Es with the judges, he was ordered te anjzwer., Nelſ. Chan. Rep. 106, 17 Car. 2. Stephens 
v. Baily. | | 
6. A. and B. being in treaty of marriage, and ſeiſed each of 
copyholds of inheritance, mutually ſurrender the ſame to the uſe 
of them two, and the ſurvivor of them, and before the marriage 
one dies, The other entered on the man's copyhold, and enjoyed 
the ſame about 30 years. The lord Chancellor decreed a re: ſur- 
render, and an account of the profits from the death of the man. 
Vern. 432. pl. 408. Hill. 1686. Hamond v. Hicks. 

7. A. and his wife, being aſſignees of a leaſe, mortgaged to B. 
A. becomes inſolvent, and the title not good. C. who had the 
real title, made a leaſe in truft for A. i wife, in compaſſion to her. 
The Maſter of the Rolls decreed the truſtees for A. 's wife tomake 
& new mortgage to B. ſaving to C. the additional rent reſerved — 


$30 _ 
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Truft. 


the new leaſe. 2 Vern. 11. pl. 7. Mich. 1686. Seaborn v. Powell, 
Auſtin and Mackley. | 

8. If A. has a biſbop's leaſe for 21 years, and A. creates a truft 
thereupon, and after the biſhop dies, and the ſucceſſor for a fine 
renews the leaſe, though he is not compellable to do it, and though 
there be ne truſt of the 2d leaſe, yet equity will ſubject it to the 
former truſt. Sic dictum fuit by Serjeant Powis in Canc. 
6 Mod. 57. Mich. 2 Ann. Anon. 


9. D. having more than 3oool. per ann. married M. the plain- 


tiff, wwho had 10, ooo l. portion, and ſettled 10001. per ann. upon 
her for her jointure, and the greateſt part of D.'s eſtate was ſet- 
tled upon the firſt and every other ſon in tail male ſucceſſively, 
as uſual in marriage ſettlements. D. run greatly in debt, and J. 


Bis eldeſt ſon being of full age, D. upon a calculation of his debts, 


and the value of his eſtate for life, with impeachment of waſte, 
agreed with J. to convey all his ęſtate to him, and J. covenants to pay 
all D.'s debts, and to allow him 5001. per ann. rent-charge for 
his life. And further, (upon which the queſtion ariſes,) that F. 
Hall indemnify D. from all debts, charges, and expences for the main- 


tenance of the ſaid M. being then ſeparated by conſent. M. brings a 


bill againſt D. her huſband, and F. to have an allowance for her main- 
tenance, &c. Cowper C. ſaid, that by this covenant to indem- 
nify the father from maintaining his wife, the fon has taken 


upon himſelf the charge of maintaining her, and as to this pur- 


poſe ſtands in the place of. the huſband, who is bound to give 
his wife an allowance, if he voluntarily ſeparates from her; and 
he took the ſon in this caſe to be in nature of a truſtee for the wife, 
fo far as a reaſonable allowance for her maintenance; and though the 
fon doth offer to maintain her at his own houſe, yet he did not 
think ſhe is bound to accept that offer; for though he ſtands in 
the place of the huſband as to her maintenance, and a huſband 
is not bound to allow any thing to his wife for maintenance if 
he offers to take her home, yet in this caſe here lies no ſuch ob- 
ligation upon the wife to live with the ſon, and though ſhe refuſes, 
ſhe ought to have a reaſonable allowance; and ordered her to be 
allowed 2001. per ann. MS. Rep. Trin. 1 Geo. Canc. Dutton 
v. Dutton & al. | 

10. P. applied to A. a broker, to help him to 8501. upon 12000, 
South Sea flock. A. procured the money, and tock a transfer of the 


Hack to hiinſelf ; but P. gave a bond for payment of the money bor- 


rowed 0 B. and alſs took a defeaſance from B. for the ſtock. A few 
days after the ſtock was transferred, and before the time of redemp- 
tian A. fold and transferred the flock by order of B. who proved inſal- 


vent; and the plaintiff by his bill prayed to have a ſatisfaction 


againſt A. for the ſtock, upon payment of principal and intereſt, 


A. having ſold the ſtock and received the money. Lord C. Mac- 


clesfield held, that A. was a truſtee for both parties, and was 
guilty of a breach of truſt in ſelling the ſtock before the time ex- 
pired for redemption. MS, Rep. Hill. 8 Geo. in Canc. Philpot 


v. Helbert and Hodges. | 
11. Leaſe 


Trutt. 511 
tt. Leaſe of the profits of a market, deviſed to a truſflee for the bes 
nefit of an infant. Leſſor, before expiration of the leaſe, expreſcly re- 
fuſes to renew to the infant, becauſe there could be no diſtreſs, and 
the infant cannot covenant z whereupon the rice takes it himfelf. 
He ſhall be obliged to convey to the infant, and account for the 
rofits; but to be indemnified from the covenants in the leaſe. 
Sel. Ch. Caſes in Lord King's Time, 61. Mich: 12 Geo. 1. Keech 
v. Sandford, 


(Q) Truſtee. His Power. = [ 514] 


E FEOFFEES might grant neceſſary offices, as ſtewardſhips, S. P. Br. 
bailywicks, &c. though they may not grant annuities to 12 

learned men to defend the land. They may alſo, as it ſeems, give 2 ER 

fees to counſel, and ſhall have allowance thereof, ſo far as they are H. 7. 11. 


2 "PEP 3 . FO Per Hufley 
from being maintainers. Cary's Rep. 14. cites 8 H. 7. 12. 3 


Ch. J. that they may grant all ordinary ces, without the aſſent of the Leir, during his nonage; but not 
grant fees for life without his aſſent, at his full age. And per Kebie, they may do this for the profit 
of the heir without his atient, and this was in Cancellaria. 


2. A truſtee may /ue in his 9wn name. Toth. 285. cites 10 Car. 
Windſor v. Sneath. | | | 

3. Where truſtees are appointed to /e!! lands for the payment of 2 Ch. Caſes, 
debts, the ſales by them made, of what was more than ſufficient for **5: 5: G. 
payment of the debts, are not good. Vern. 487. in caſe of WHA- 
LEY v. NoRToN, cites the caſe of Culpepper v. Aſton. 

4. Lands ſettled in truſt for payment of debts out of the rents 
and profits of the ſame, or out of the annual rents and profits, 
though ſuch words as (out of the rents and profits) would, in 
caſe of a will, empower a /ſale, yet not in caſe of a deed executed. 
Vern. 104. pl. 90. Mich. 1682. Anon. | 

4. Deviſe of 1001. to an infant, payable at 21; but if he dies, So of a por» 
then to B. and in the mean time the intereſt to be for his mainte- _— 
nance. The truſtee with 20/. of the 1001. pits the child out appren- a term by a 
tice, who died before 21. Per commiſtioners, it was decreed that marriage 


it be allowed the truſtee, on account, 2 Vern. 137. pl. 136. mnt 
Paſch. 1699. Franklin v. Green. | 213. Wart 


6. Equity of redemption was conveyed to A. in truſt for payment v. War. 
of debts, and the ſurplus to B. A. agrees with the mortgagee 
to turn intereſt into principal. This agreement of the truſtees ſhall 
bind B. though he was no party to it. MS. Tab. tit. Truſt, cites 
Jan. 19th, 1711. Conway v. Shrimpton. 

7. If A. deviſes lands to truſtees to ſell for ſuch a price as they 
fhauld think fit, for payment of debts, Lord Macclesfield ſaid, 
that there could be no doubt but this court, at the defire of any 
lingle creditor, might and world interpoſe, and order the eſtate 
not 4% be fold as the truſtees ſhould think fit, but for the beſt price 
before the maſter. Wms.'s Rep. 704. in the caſe of Duke of Beau- 
fort v. Berty, 
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(R) "Truſtee. His Power. Retainer by him. 


Brownl. 76. 1. BILL by A. againſt B. ſuppoſing B. had a leaſe of A.'s teſ- 


77. S. C. by 


the name of 


Harcock v. 
Wrieniam 


tator in truſt ; but becauſe B. had d//eur/ed ſeveral ſums of 
money for the teſtator, it was decreed that B. ſhould retain the 
leaſe, and that for the overplus of the value he ſhould pay to A. 


. 1 q = © 
accoraine'y- the executor, a great ſum of money. Roll. Rep. 56. cites it as 


the caſe of Harwood v. Wraynham. 


[ 513] 2. A. employed C. to purchaſe land for him, and to take up 


money to pay for it, which C. did, and ct the purchaſe in his own 
name.—A. ſued C. in Chancery to have the lands on payment 
of the money. But C. on other occaſions, was engaged for and 
on behalf of A. and inſiſted for them alto; and A. could not have 
a decree, but muſt pay the one money as well as the other, 
Cited by Ld. Chan. in the caſe of Bradborn v. Amand. 2 Chan, 
Caſes, 87. pl. 34. Car. 2. as decreed by Lord Keeper Bridgman. 

3. Where a truſtee for ſale of lands for payment of debts, pays 
to the value of the lands, thereby he becomes a purchaſer himtelf. 
Chan. Cafes, 199. Paſch. 23 Car. 2. Lambert v. Bainton. 


(S) Truſtee. Power. Ads of Truſtee. How far 
| prejudicial to Cefly que Truſt. 


1. Poſſeſſed of a term nt his intereft to 4 perſons, on triſſt 

1 and confidence, to the uſe of himſelf for life, and after 
to ſuch uſes and purpoſes as he ſhall declare by his /af? will, A. 
by his will deviſed this to B. his fon, and to the heirs of his body 
begotten, remainder over, and makes B, executor. B. for 1600/. 
ſells this to C. and dies. The 4 aſſignees are dead. Adminiſtrator 
of ſurviving aſſignee (B. dying without iſſue) grants his interęſt to D. 
and he in remainder (who had an annuity out of the term, and 
who by deed ſold it to C. and alfo releaſed to C. all his right in 


the term) joined with him in the grant to D. Per tot. Cur. the 


aſſignment was not void againſt C. by 27 El. 4. but the remainder 
over was void, and yet the ſale of B. to C. had been good, if no 
aſſignment had been, but the aſſignment made it ill. Jo. 213. 
PL. 1. Mich. 5 Car. B. R. Baker v. Sir Wm. Lee. 

2. A man conveys land in truſt. Truftee commits felony. Theſe 
lands ſhall be forfeited, though he may have relief in equity; 
perPridgman, Cart. 67. Paſch. 18 Car. 2. in C. B. in caſe of 
Geary v. Bearcroft. 

3. A. purchaſes lands in mortgage in B.'s name, in truſt for A. 
B. vas debtor by judgment, yet the lands are not affected with 
the judgment zbut if it appears that a moiety was only in truſt, 
the judgment ſhall affect that moiety. Fin, R. 63. Hill. 25 Car. 2. 
Medley v. Martin. | | | 
4. An annuity was granted for 21 years out of lands to J. S. 
and W. R. in truſt for M. The lands were granted over to J. 5 

13 an 


for. 
per 
fo b 


the 


3 


Truſt. 


and the truſtees releaſed to him. Decreed that the arrears be all 
paid to M. notwithſtanding the releaſe, and though the term was 
expired, ſo that they were not recoverable at law, and that the 
lands ſhall be ſtill charged therewith. Fin. Rep. 411. Hill. 
31 Car. 2. Watſon v. Corbett. 

5. A. purchaſed South Sea flock for 15501. which brought in 
zol. per ann. A. intrufls B. with the orders and minutes to receive 
the intereſt, B. gets another to perſonate A, and ſells the ſtock to 
C. for 9501. and after transferring it, B. leaves the kingdom. 


A. upon hearing this, gives notice to C. and forbids C. partin 


with the ſtock ; but however C. ſells it to D. for lool. and D. 
ſells to E. for 1100l. A. brings rover againſt C. and recovers 
7501. damages. 8 Mod. 9. at niſi prius, in C. B. before Sir Peter 
King, Mich. 7 Geo. Monk v. Graham. f 


(T) Truſtee. Power. Alienation by him. How it 


operates, 


I IF my feoſtee upon confidence do infe;ff anither bina fide, that 

knoweth not of the confidence, I am without remedy. But 
if the 2d feoffee have notice of the ufe, he ſhall be compelled 
here to perform it. Cary's Rep. 13. cites Fitz. Subp. 19. 
: 2. FelFees to uſe of feoffor and his heirs, were directed by his 
laſt will to fell the land for payment of his debts, and died. The 


| firſt feeffees made a feoffment to uther ferffees for performance of the 


ferffor's will, who made a ſale, This ſale was not good. But the 
power to make ſale was perſonal to the firſt feoffees, though upon 
ſuch ſale the 2d feoffees might well make a feoffment to the ven- 
dee of the firlt feoffees; for as to the land, the feoffment by the 
firſt to the 2d feoffees was good; but the power to fell remained 


ſtill with the firſt, and could not be transferred to the 2d. 


Kelw. 45. Tr. 17 H. 7. pl. 1. Anon. 
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See Fines, 
(V. 4) : 


8. C. cited 
1 Rep. 111. 
in GEN - 
DON AND 
ALBANY'S 
CASE ; and 
ſaid the rea- 
ſon is be- 
cauſe the 


power to ſell 


is merely 

cs/lateral to 
the right of 
the land. 


The original uſe, which was deviſed to be ſold, remained untouched by the feoffment, and the ven- 


dee ſhall be in by the feoffor, and not by the feoffecs, 
8. C. 


(U) Act of Ceſly que Truſt, and Truſtee. Of what 


Efef as to defeating the Truſt, and deſtroying con- 
tingent Remainders. 


I, T HOUGH at law, by the truſtees concurring in any act 

to prevent the riſing of the contingent remainder, it was 
formerly held that it was for ever deſtroyed and gone; yet Cow- 
per C. held this to be an exploded opinion now in Chancery as 
to perſons, who are to come in and be conſidered as purchaſors under 


the marriage ſettlement and portion. But as for valuntary remainders, 


(as a remainder to the right heirs of the' body of the huſband, 
5 | Oo 2 | and 


1 Rep. 173. b. 174+ in Digges's caſe, cites 


Abr. Equ- 
Caſes, 38 5. 
8. C. 
8. C. came 
on Mich. 
12 Ann. bes 
fore Ld. C. 
Harcourt, 
who agreed 
that the iſſus 


„ 


—— 


of that mar. and after to his right heirs, neither of which can be ſaid to be th 
r within the purchaſe of tlie marriage portion, but only the firſt th 
confider- . : . 
ed as pur- and other ſons, &c, of the marriage, ) this Court will not aſſiſt them m 
— but to ſupport the remainder ſo deſtroyed. See G. Equ. R. 34. Mich. A 
at te- THI. . a 
mainder es 10 Ann. Tipping v. Piggot. | je 
the right beirs of a 3d perſon is a volunt ry ſettlement, and the conſideration of the marriage cannot 2 
extend to it; and if a voluntary ſettlement is barred at law, there is no relief in this Court; that "Ho 
there is ſome doubt whether the contideration of the firſt marriage ſhail extend to the iſſue of the 24 ; 
marriage; but it can never be carried to the limitation to the right heirs in fee; that in this caſe h. 
the plaintiff ought not to be relieved in this court, being as much a volunteer as the deſendant; and 2 
therefore ſince the plaintiff has got the legal title, he muſt keep the eſtate; that ſome conveyancers a1 
have been of opinion, that a man might ſafely purchaſe in the ca(- above, if the truſtees joined in the 
conveyance to bar the contingent remainders, though there were iſſue of the martiage ; but that it is a ti 
dangerous experiment; and that this Court would certainly give relief to the iſſue of the marriage, who = 
come in upon a valuable conſideration againſt a purchaſor with notice. And the bill was diſmiſſed with {t 
coſts, MS. Rep. | t 
: pn : * - 4 
2. Lands were deviſed by A. to J. N. and J. S. and their heirs tc 
in truſt, and to the v/e of D. his ſiſter for life, remainder 2% J. N. = 
FT 515 ] and J. S. and their heirs during D.'s life, to ſupport, Wc. remainder 21 
to the uſe of the fir, Sc. ſons of D. in tail male, &c. remainder th 
to W. R. in fee. D. married B. and being enſeint of a ſon, (ſoon - ec 
afterwards born,) B. and D. and W. R. joined in a feoffment to it 
\ other] truſtees, to the uſe of B. and his heirs, and levied a fine to a 
the new truſtees to the ſame uſes. After which [as it ſeems, though y 
not exactly thus ſtated in the caſe, which only mentions that b 
they covenanted to levy a fine] J. S. and J. N. by leaſe and releaſe, te 
conveyed the premiſſes to B. in fee ; and in about a fortnight after v 
a ſen was born, and named C. It was reſolved by Lord C. King, a 
aſſiſted by Lord Ch. J. Raymond, and Reynolds Ch. B. that when b. 
the truſtees joined in the leaſe and releaſe to B. and his heirs, tl 
this deſtroyed the contingent remainders. 2 Wms. 's Rep. 610, v 
612. Mich. 1732. Manſell v. Manſell. 0; 
| - 
. tl 
(W) C gue Truſt, Who is, and how conſidered. 1 
| oy | e 
See pl. 3. 1. H E is tenant by /uferance, See Kelw, 41. b. pl. 2. Paſch. 2 


17 H. 7. 42. b. pl. 5. | 
2. A. appointed by his will that his eſtate (being 25001.) be 
divided into two parts, and bequeathed one half to B. and the 
other to C. the ſon of B. an infant, 5001. whereof was in bonds 
taken in the infant's name; The Court thought the 700l. was part 


of the perſonal eſtate, and to be divided accordingly. Chan. N 
Rep. 86. 10 Car. 1. Bates v. Micklethwait. 

Set pl. 1. 3. Ceſty que truſt i tenant at ⁊uill always to the truſtees. Arg. 4 
Show. 73. in cafe of Pierce v. Smith. 7 
4. It is a conſtant rule in Chancery, that ceſty que truſt ſhall Y 
have the benefit of the thing, if he be to have it, 0 all intents but to in 
forfeit ; per Ld. Keeper Wright, Ch. Prec. 215. Hill. 1702. in T 

caſe of the Attorney General for Hindley v. Sudell, Heſketh, * 

: & ab. | 

bid. 257- 5. A. ſeiſed in fee had iſſue B. and C. and othef ſons, and 

The reporter J. K. aud L. daugliters, and upon marriage of B. with M. he fet- a 


ſays Una 


tled 


| uſes. A. by indorſement revoted the old, and limited a new uſe to 


Truff, 515 


tled a good part of the premiſſes upon B. and M. and the i/ſue of this decree 
the marriage, with power to raiſe 1 300l. for daughters, if no i ue 2 . 
male. B. and M. died without iſſue male, leaving 2 daughters. 5 
Afterwards A. by indenture /ettled the premiſſes to ſeveral uſes, ſub- re-hearing 
ject to the 1300 l. with power of revocation, and limilation of new pn 2 
C. in fee ; but A. continued paoſſeſſion, neither, for what appeared, 

had he any other eſtate. A. paid the 1 30o0l. and took receipts from 

his grand-daughters. After on a treaty of marriage between C. 

and S. he and C. covenanted to ſecure 601. a year to 8. for a join- 

ture, and that A. ſhould have 50l. a year out of the premiſſes for 

his life; and that, ſubject to theſe rent-charges, the premiſies 

ſhould be ſettled on C. for life, remainder to his firſt, &c. ſon in 

tail male by that marriage, with a proviſo in default of iſſue male 


to raiſe portions for daughters of that marriage, remainder to D. 


grandſon of A. by another ſon, remainder to E. grandſon of A. 


and ſon of J. in tail male, remainder to the right heirs of A. All 

the precedent eſtates being determined, E. brought a bill for a 
conveyance, purſuant to the articles. Ld. C. Macclesfield, upon 

its being infiſted on by the counſel for the plaintiff to have been 

a truſt in B. (before this laſt ſettlement for A.) ſaid, that what 

very much helps this caſe is the appointment of this eſtate by A. 

by the indorſement to C. in fee, and alſo A. having paid zhe 1300. [ 516 ] 
to his 2 grand-daughters, taking their receipts for the money, 
whereby he obtained an intereſt in equity in this eſtate, at leaſt 

a truſt for the raiſing 1300 l. upon it; and it cannot be iutended 

but that there was ſome private truſt betwixt A. and C. for that 

the former would not part with all he had in his life-time to C. 
which is rendered {till clearer by his continuing in poſſeſſion after his : 
oppointment to C. and by the fons ſubmitting to accept ſuch limitations 

as in the articles ; and upon theſe conſiderations, and looking upon 

the limitations to D. and E. to be part of the very marriage-agree- 
ment, on account of the ſeveral intereſts of A. and C. in the 
eſtate; his lordſhip decreed a performance of the covenant. 

2 Wms.'s Rep. 245, 256. Mich. 1724. Oſgood v. Strode. 


(J) Ceſty que Truſt. His Power, 


1. (CCESEL que truſt hath jus habendi and jus diſponendi ; and 1 Rep. 127. 
though in law he hath neither jus in re, nor jus ad rem, 8 


yet in equity he hath both. Arg, Mod. 38. in caſe of Smith v. —$o where 
Wheeler. | | he is ceſty 


ue truſt 
of a paſſibiliiy. Mo. 806. pl. 1093. Mich. 5 Jac. in Canc. Cole v. Moore. Celty que truſt 
of a ſurplus has but a bare poſſibility, and carrot ſell, Chan. Caſes, 208. Trin. 23 Car. 2. Arge 
in caſe of Lord Cornbury v. Middleton. Unieſs the truſtees are parties. Chan, Caſes, 175. 
Trin. 22 Car. 2. in cafe of Backhouſe v. Middleton. Any diſpoſition by ceſty que truſt is bind- 
ing upon the truſtee in a court of equity, and even at law. Arg. Chan. Prec. 415. —Arg. G. Equ. 
100. 


2. Ceſty que truſt of a perſonal eftate may ſue in Chancery to have 
an account againſt the executor or adminiſtrator, and at the fame 
"Oe 13 time 
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time in the prerogative court, to inforce them to bring in an in- 
ventory. 3 Ch. Rep. 72. 4 Dec. 1671. Digby v. Cornwalhs. 
The reporter 3. Ceſty que truſt may bring account againſt the bailiff appointed 
1 by his truſtee to manage the eſtate of ceſty que truſt, after ſuch 
truſtee was bailiff has accounted to truſtee. 2 Chan. Caſes, 121. Trin. 


dead ; but 34 Car. 2. Pollard v. Downes. 
he ſays, that 
that was not yielded as the reaſon. Ibid. 


Vern. 329- 4. Mortgogor in fee, after the morigage- money paid, is a ceſty que 
Fans. 1 fac. truſt; and a 20, of the lands made by ſuch mortgagor, before the 
2. 168;, mortgage, (notwithſtanding ſuch mortgage, and that for want of 
S.C. ac- a reconveyance the eſtate in law was in the mortgagee, and ſo a 
--—» 4 verdict at law paſſed againſt the deviſee of ſuch mortgagor, ) is 
mid. 342. good, and not revoked by ſuch mortgage, eſpecially in this caſe, 

— 2 S. C. where there was a republication after the diſcharge of the mort- 


an appeal. Fage. 2 Chan. Rep. 297. 36 Car. 2. Hall v. Dench. 


5. It has been held by ſome that even a bargain and ſale inrolled 
by ceſty que truſt , an pftate zail, ſhall bind the iſſue in regard 
that ſuch a truſt is not within the ſtatute de donis. Cited per 
Curiam, Vern. 440. pl. 412. Hill. 1686. in the caſe of Carpenter 
v. Carpenter, alias, Waſhborne v. Downes. 

Tr was 6. Common recovery ſuffered, or fine levied by ceſty que truſt 
— — of an eſtate tail, has the ſame effect in equity as it would have 
po ſettled in- at common law, in caſe the legal eſtate was in him. Reſolved 


. by Ld. C. Vern. R. 440. Carpenter v. Carpenter. 

and Bridg- 

man Ch. J. was of opinion it ſhould not. But it was referred to a caſe and the judges to conſider of 

it. Chan. Cafes, 68. Paſch. 17 Car. 2. Ld, Digby v. Lang worth. For more as to this matter, 

ſee Fines (D) (V. 4) Recovery Common (1), 

8177 5 
7. Tender to ceſty que truſt of money due on a bond and a 

refuſal, is a good plea to action of debt on the bond made to 


truſtee. Lutw. 577. Lynch and Templeman v. Clemence, 


(Y) Ceſty que Truſt. Nhat forfeited by him, and 


where barred. 


7. "REST lands were /ciſed into the king's hands for a contempt 
of ceſty que truſt (and not for debt or damages to the 
king). Cited per Hobart Ch. J. Godb. 299. pl. 416. Sir Ed- 
ward Coke's caſe as Sir Robert Dudley's caſe. | | 
2. Ceſty que truſt of ate for life levies a ſine it is no forfeiture, 
but good by ſtat. of 1 R. 3. 1. during his own life, and if pro- 
clamations paſs there needs no claim or entry within 5 years, 
Arg. Godb. 319. in caſe of Sheffield v. Radchf. 
gehen. Rep. 3. Ceſty que truſt for years may forfeit his intereſt for felony, 
| —— but ceſty que truſt in fee cannot; per Hale Ch. J. Hard. 467. 
der General Trin. 19 Car. 2. in the Exchequer, in caſe of Pawlet v. the At- 


y. Sands, torney General. 
8. P. ac- - 7 8 


earding)y,—Nelf, Chan, Rep, 132, 133+ 8. C. accordingly, —Hard, 495, 496+ 8. C. according. 
| | 4. Ceſty 


Truſt. 


4. Ceſty que truſt in fee or fee tail forfeited byattainder of treaſon, Nel. Chan. 


and the eſtate is to be executed to the king in a court of review 
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Rep. 130. 
S. C. in toti- 


by the ſtat. 33 H. 8. 27 H. 8. 10. 3 Ch. R. 34. Paſch. 31 Car. 2. dem verbis. 


in the Exchequer, Attorney General v. Sands. 


But not to 
the lord by 


eſcheat by attainder of felony. 3 Chan. Rep. 36. S. C.— Hard. 495. S8. C. accordingly.— 2 Freem. 


Rep. 130. pl. 157. S. C. accordingly, 


5. An alien is ceſty que truſt of an eſtate; the truſt belongs 
to the king. 3 Ch. R. 35. in caſe of Attorney General v. Sands 
cites Holland's caſe, Trin. 23 Car. 1. | 

Rep. 131+ S. C. accordingly. —— 2 Freem. Rep. 130. pl. 157. 


6. If ceſty que truſt dies without heir the land ſhall be diſ- 
charged of this truſt. As if tenant in fee of a rent charge die 
without heir or be attainted of felony, the land is diſcharged, 
3 Ch. R. 36. Attorney General v. Sands. 

7. If ceſty que truſt is indebted to the king, he ſhall have 
execution of this truſt both by the common law and the practice 
of the Court of Exchequer. N. Ch. R. 132. in cafe of At- 
torney General y. Sands, 


Hard. 495. 
S. C. ge- 
cordingly. 
Nelſ. Chan. 
accordingly. 


Nelſ. Chan. 
Rep. 133. 
S. C. de. 
cordingly. 


3Ch an. Rep. 
35. S. C. and 
S, P. ac- 


a cordingly. 


2 Freem. 
Rep. 130. 


S. C. accordingly.——Hard. 495+ S. C. accordingly.——S, P. Hobart Ch. J. Godb. 299. pl. 416. 


cites Babington's caſe. 


8. Truſt of a /eaſe in groſs ſhall be forfeited for felony, as the 
EARL OF SOMERSET's caſe in Hob, Daccoms's caſe, and Cro. J. 
BaBIiNGToON's caſe, and SIR W. RaLEGH's caſe; but otherwiſe of 
a term * aſſigned over to wait on the inheritance. 3 Chan. 
Rep. 36, 37. the 5th reſolution in the caſe of the Attorney Ge- 
neral v. Sands. | 2 Freem. Rep. 131. S. C. 


9. A fine with proclamation and non claim will bar a truſt, 
and ſo it was reſolved in the Exchequer, and an entry on the 
land by a ceſty que truſt is not ſufficient claim, but it muſt be by 
ſubpœna; per Ld. Keeper Finch. Chan. Caſes, 268. Mich. 
27 Car. 2. Clifford v. Aſbley. 

10. If a truſtee does by fraud and combination with the 
ceſty que truſt, endeavour to evade any penal law, as the ſtature of 
ſimony, &c. under pretence that a truſt is only cognizable in 
equity, and that equity ſhould not afhit a penalty or forfeiture ; 
yet Chancery will aid remedial laws, and not ſuffer its own notions 
to be made uſe of to clude any beneficial law. Abr. Equ. 
Caſes, 131. Paſch. 1706. Attorney General v. Hindley. 


(Z) Truſtee. Matters between Debtor and Creditor 
of Cefly que Truſt, and Cefly que Truſt and Truſtee. 


1. IJ. a debtor will co/lude with ſome of his friends in fraud of 
his creditors, and the friend break truft with him, this Court 
will not puniſh the breach; yet GREEN AND COTTRELL'S caſe 


to the contrary (fraus non eſt fallere fallentem). Cary's Rep. 18. 
Oo4 | 2, Heryy 


Hard. 496. 
S. C. ac- 
cordingly.— 
Nelſ. Chan. 
Rep. 133. 
S. C. ac- 
cordingly. 
accordingiy. 
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Truſt. 


2. Henry Earl of Derby, conveyed certain landt in tru? to D. 
his ſervant for payment of his debts, upon mediation of an end of 
controverſies between the daughters of F. eldeſt fon of Henry, 
and W. his younger ſon, now earl. Articles were fet down that 


W. fhould diſcharge all his father's debts, whereupon D. conveyed 


the leafes to W. Ihe creditors ſued D. in Chancery. And order- 
ed to Joins rheir remedy againſt Earl W. Cary's Rep. 34, 35. 
eites Hill. 1 Jac. | | | 

3. A. has goods in the hands of B. and mortgages them to C. 
After the goods had been ſome time in the hands of B., B. ſold 
them. Per Finch. Chan. A. by the mortgage diveſted his pro- 
perty, and the goods became C.'s, and B. became truſtee for C. 
and C. muſt anſwer for bis truſtee B. who /old the gods after the 
mortgage. 2 Chan. Cafes, 226. Hill. 28 & 29 Car. 2. Perkins v. 
Avery, Brown, and Baker. a 

4. Where tuo perſons ſeverally truſt a third, if one of the two 
muſt loſe, he that truffed moſt muſt be the laſer. 2 Chan. Caſes, 76. 
Mich. 33 Car. 2. Taulurier v. Ward. 


' 5 Ceſty que truſt /ues a bond in the name of the truſtee. The 
defendant confeſſes a judgment, and to prevent execution, pays 
zue money to the truſtee, who gives a warrant of attorney to a new 


attorney to acknowledge ſatisfaction on the judgment, which was 
done. Decreed per commiſſioners, that the obligee pay the 
money over again to the plaintiff, with full coſts, it being a 


Fraud to pay the money to the truſtee, knowing it to be the 


plaintiff's; and the naming a new attorney was the principal 
evidence of the fraud, and diſtance of Wales from London 
allowed no excuſe. 2 Vern. 197. pl. 181, Mich. 1690. Pritchard 
v. Langher. | | 


6. A. and B. truſtees of money for the ſeparate uſe of a feme 


covert, lend it to C. who gives bond to A. and B. and the truſt is 


declared in the condition. The eme keeps the bond. B. received 


D 519 ] money for C. and on ſettling their account, B. gives C. a receipt 


for the 100 l. as received for the uſe of the feme. B. becomes 


inſolvent. Per Ld, Keeper, the payment to B. (he not having 
the bond) is not a good payment. 2 Vern. 5 39. pl. 483. Hill. 1705. 
Baldwin v. Billingſley. 

7. If ceſty que truſt mer/gages lands, and there is a defect in the 

legal conveyance, (as in the the principal caſe there was a defect 
of a ſurrender,) yet that ſhall be ſapplied in equity; for if after- 
wards the truſtee could, by any conveyance by him made of his 
jegel intereſt, defeat the former conveyance of the ceſty que 
truſt, no purchaſer can be ſafe. Arg. G. Equ. R. 14. Hill. 
7 Ann. in Chancery, in caſe of Oxwith v. Plummer, 
8. A yeflator appoints B. executor, and orders certain money to 
be laid out on land ſecurity, for the bengſi of C. The executor calls in 
the money, and therewith purchaſes land, which he ſays was done 
in purſuance of the will. B. dias, not leaving affets to pay his own 
debts. The land thus purchaſed ſhall be for the uſe of C. Sel, 
Ch. Caſes in Ld, King's Time, 57. Trin. 11 Geo. 1. Anon, 


£gapy & - a =-* 


for life is vain, and an impradicable perpetuity, However the 


T ruſt. 


(A. a) In Caſes where a Truſtee is to convey. How 


he is to do it, and to whom. 


I. 1 defendant by his anſwer confeſſeth he was joint pur- 

chaſer in truſt with the plaintiff's father, to them two, 
and to the heirs of the plaintiff's father, of the lands in queſtion; 
and that he never received any profits thereof; and that he 


meant, at the plaintiff's full age, to convey the lands to the plain- 


tiff and his heirs, according to the truſt, It is ordered and de- 
creed the defendant ſhall forthwith, upon notice to him given, 
convey his eſtate in the lands 20 the plaintiff and the heirs of his body 
begotten, with ſuch remainder over, as in the laſt will and teſtament 
of the plaintiff *s father is expreſſed, at the coſts of the plaintiff. 
Cary's Rep. 95, 96. cites 20 Eliz. Young v. Leigh. 

2. If tenant for life and remainder-man in tail jein in a bill 
againſt truſtee, the Court will decree the ?ruftee to convey to them, 
or to whom they appoint, and poſſibly he may pay coſts for re- 


Fuſing to convey and putting his ceſty que truſt to the charge 


of an unneceffary ſuit. Arg. 2 Vern. 346. in cafe of Bowater 
v. Elly. 
3. Where a queſtion ariſes how a truſt ought to be -executed 
by a conveyance, there is no better rule than to obſerve and follow 
what has been dene at law in the executing conditions that are matters 
executory, and to be performed ſo far as the caſe will admit of; 
per Cowper C. 2 Vern. 736. pl. 644. Hill. 1716. in caſe of New- 
comen v. Markham. | LC 
4. A. deviſed land to a company in truſt to convey to B. for Chan. Prec. 
life, remainder to his firſt, &c. ſons for their lives ſucceſſively, 455 .* 


and ſo to their iſſue male for their lives only, remainder over. corgingly.— 


Per Cur. An attempt to make a perpetual ſucceſſion of eſtates G * 
p. 128. 


A S. C. in the 
truſtees mui make as ſtrict a ſettlementas may be, ſo that the per- {me Bar 
ſons in being are to be made only tenants for life; but where of Chan. 
the limitation was to be to'a ſon not in being, there he mult be pt = 
made tenant in tail male. 2 Vern. 737. pl. 646. Hill. 1716. ſcribed from 
Humberſton v. Humberſton. the MS. of 
that book. 
— Re. pl. 88. S. C. accordingly. 


(B. a) Truſtee. Favoured or indemniſied. [520.0 


To 'T RUSTEES were decreed their cots and charges, and all Bot ether 
I 


, . 75 ½ Wile if he 
uſt allowances, but not any thing for their care and pains ee 


in managing the truſt. Fin. R. 361. Trin. 13 Car, 2. How v. 1aiig, per 

Godfrey and White. Cur. Vern. 
| 316. pl. 312. 
Paſch. 16385, Bonithon v. Hockmere. Truſtee demanded 2ccol. charges and expences for ma- 
naging a truſt for more than 1c years, in which time he had received 200001. aid paid the ſame all 
away to creditors, and the defendant had not ſurcharged the plaintiff 6d. This Court took time to 
conſider what was fit to be allowed in a matter of this nature; and having conſidered that the defendant 
vas a friend to the family, and undertook the truſt at their great importunity, he having a * 
9 55 eftate 
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eſtate when he undertock the truſt, and conſidering the charges of ſurwey ing the whole eſtate, ſetting 
and letting the ſame, Ioting after tenants, adjuſting their accounts, calling in their rents, returning monies 
te creditors, and treating with and ſtating their debts, and procuring and agreeing with purchaſers, and for 
law charges, and for keeping ſer / ants and horſez, and empliying others in journeys to London and eiſe- 
where, and his care there, (lying from home a long time,) was of opinion that the defendant might 
well deſerve the whole 25001. yet doth allow but 2000 1. which the ſaid defendant is to have. 2 Chan. 
Rep. 158, 159. 31 Car. 2. fo. 845. Hetherſell v. Hales, ; 


Truſtee 2. Bill by infant legatece by her guardian againſt adminiſtrator 
ought not durante minoritate of an executor, for a legacy and deeds to be 
3 8 brought into Court, &c. the two infants being coheirs. Decreed 
is no default accordingly; but ſince there was no breach of truſt, the adminiſ- 
= 3 12 trator was ordered his cc. Fin. R. 136. Mich. 26 Car. 2. Map- 
by 898 let v. Pocock. | 


Keeper Wright, Mich. 13 W. 3. Anon. 


3. A. truſtee for B. did at the reque/? of B. agree for a leaſe of 
a houſe for 21 years, and articled for it. Decreed that A. per- 
form the agreement. On a bill hereupon brought by A. againſt 
B. and the leſſor, ſetting forth that the leſſor was willing to 
accept B. for his tenant. Decreed that B. accept a leaſe, and 
ſign a counter-part, pay arrears and damages to leſſor, indemnity 
A. againſt the former decree, and reimburſe his charges, &c. 
Fin. R. 224. Trin. 27 Car. 2. Doegood v. Allen and Robinſon. 

4. A. was indebted to B. and B. having intruſted J. S. to ſue 
A. for the debt, A. depgſted 100 l. in the hands of F. S. to pay B. 
what upon account ſbould appear due to B. from A. and to return the 
overplus, and J. S. gave a bond to A. for that purpiſe. A. died 
before the account was ſettled. The adminiſtrator of A. ſued 
J. 5. upon the bond, and B. ſued J. S. for the 1001. Upon 
a bill by FJ. S. to know whom t9 pay the money to, he being willing to 
pay it to whom it belonged, and for that purpoſe paid it into 
Court; and great accounts being urged to have been between A. 
and B. an account was decreed as to A. and B. But J. S. to 
have his coe, he having behaved well, and the bond to be de- 
livered up. Fin. R. 258. Trin. 28 Car. 2. Hackett v. Webb 
and Willey. | 

5. Truſtec's houſe was robbed of money, part of which was re- 
ceived by him for an infant, for whom he was truſtee. The rob- 


bery was proved. He was allowed the money of the infant's, which 


was proved only by the truſtee's own oath, And per Finch C. 
he was only to keep it as his own, 2 Chan. Caſes, 2, Hill. 
30 & 31 Car. 2. Morley v. Morley. 

6. Truſtee being ſued obtained a diſmiſſion, and had ce paid 
him as of courſe, but were ſhort of his real coſts, yet in account 
between truſlee and ceſiy que truſt, he ſhall be allowed all neceſſary 
and true coſts. 2 Chan. Caſes, 138. Hill. 34 & 35 Car. 2. Amand 
v. Bradburne. | 

[521] 7. Truſtees relying upon a diſmiſſion ſigned and enrolled for their 
indemaity in paying money, ſhall thereby be indemniſied. 2 Chan. 

Rep. 40. 2 Jac. 2. Kettleby v. Lamb. | 
8. Where the words of a will are dubious, truſtees acting under 


it are favoured, and the Court will not decrce it a breach of truſt; 
| as 


- 


as where money was deviſcd to be laid out in land, and ſettled on 
the children of J. S. and the truſtees lay out the money in a pur- 
chaſe, and ſettle it on C. and D. the 2 ſurviving children of J. S. 


and their heirs; and one of whom had itue afterwards, and died. 


the Court obſerved that here was nothing in the will to direct 
them otherwiſe. 3 Chan. Rep. 214. Paſch. 1688. Sanders v. 
Ballard. 

9. No truſtee was ever yet blamed for doing without ſuit what 
this Court by a ſuit would have compelled him to have done. 
See Vern. Rep. 346. pl. 318. Hill. 1697. in caſe of Bowater v. 


Elly. 


10. Cefly que truft of Eaſl-India flick and bond being beyond ſea, 
drew a bill on truſtee, and promiſed to ſend effects to pay it withal. 
Defendant the truſtee accepts the bill, and before the day of 
payment the plaintiff ceſty que truſt fails. Defendant /d flock 


and bond at the then current price, to raiſe money to pay the bill; 


but the price was then very low, and the ct alone would raiſe 
money enough to pay the bill, Per Lord Wright, the want of effects 
was ſufficient to juſtify the ſale without orders, for fo much as 
was neceſſary to pay the bill. But ſince the ſtock alone was 
ſufficient, the defendant muſt aer the value of the bond as it aua 
when plaintiff directed it to be fold when the price was much ad- 
vanced. Chan. Prec. 205. pl. 167. Mich. 1702. Henriques v. 
Franchiſe. 

11. If on a Bill to call a truſtee to account, he by anſwer ſub- 
mits readily to it, though he be found in debt, yet he ſhall pay 
intereſt for the balance from the time of the account liquidated only, 
and no coſts, if he has nt mi/behaved ; but if he pretends the eſ- 
tate to be indebted to him, and is found in arrear, he ſhall pay in- 
tcrelt from the time of the bill and coſts, as the plaintiff mult 
have done if he had been found indebted to him; per Ld. Wright. 
Ch. Prec. 254. pl. 206. Hill. 1705. Parrot v. Treby. 

12. A, and B. being jyoint-merchants, have goods jointly 
between them; A. delivers the wwhele to C. in truſt for his executors, 
and dies, and C. delivers them to the executors accordingly ; B. 
as ſurvi vor, brings trover againſt C. The Court held that there is 
no ſurvivor in merchandize, but an account given by the ſtatute ; 
and C. having performed his truſt is diſcharged, ſo that the action 
ſhould be brought againſt the executor. 11 Mod. 223. pl. 17. 
Paſch. 8 Ann. B. R. Anon. | 
13. A. truflee of an eftate awas at great charges relating thereto. 
Afterwards the cefly que truſt aſſigned his intereſt iv C. A. brought 
a bill againſt C. to be reimburſed, and C. brought a croſs- bill to 
have a conveyance. Ld. Chanc. Macclesfield decreed that C. 


can be in no better caſe than he under whom he claims; and 


therefore as equity would not aſſiſt the one, ſo neither will it the 
other, without paying A.'s charges in relation to the truſt. Wms.'s 
Rep. 780. Hill. 1721. Trott v. Dawſon. | 

14. If a truſtee does an aft to avoid a bazard io which he may be 


orheruiſe liable, and the ceſty que truſt does not give or offer him 


ſecurity to indemnify him, he is juſtifiable in fo doing. See 
2 Wms.'s 


a — 


— — _ aw 1 a — 
* W „ 


5217 


5227 


Jo to p- 
form @ tru. 
Fin. R. 553. 
Hik. 25Car. 
2. Moiely 
v. Molly. 


S. C. cited 
dy Lord C. 
King, aliſt- 
ed dy Ld. 


Truſt. 


2 Wrms.'s Rep. 455. by Ld. Chanc. King. Paſch. 1728. Bath 
v. Hybam. | =” 

15. It is a rule, that the cy que truſt ought to ſave the truſtee 
harmleſs as to all damages relating to the truſt; and it is within 
the reaſon of that rule, that where the fruſtee has honeſtly and 
fairly, without any poſlibility of being a gainer, /aid down money, 
by which cęſty que trist is diſcharged from being liable for a vaſily 
greater ſum lent, or from a plain and great hazard of being ſo, the 
truſtee ought to be repaid; per Lord Chanc. King. 2 Wms.'s 
Rep. 455. Paſch. 1728. Balſh v. Hyham. | 


(C. a) Truſtee, In what Caſes ob/iged to join in Con- 


veyance with, or to, Ceſiy que Truſt. 


1. r truſted for the good of a wife, were compelled 
to join in a ſale of lands. Toth. 168. cites Hill. 2 & 3 Car. 
Ayre v. Jennings. | 

2. The time for the try/tces to ſell lands being elapſed, fo that 
they have no power to execute the truſt ; yet decreed the truſtees 
to proceed with the fale notwithſtanding. Chan. Rep. 183. 
12 Car. 2. Witchcott v. Zeuch. 7 
3. J. S. by a marriage ſettlement was tenant for g9 years if he 
ſhould ſo long live, with remainder 79 trufees and their heirs during 
Þis life, to ſupport contingent remainders, with remainder 70 His 
firſt and every other fon ſucceſſively in tail male, remainder to trufles 
for 500 years in truſt ti raiſe portions for daughters, if there were 
ng iſſue male, or that ſuch iſſue male died without iſſue before 213 
J. S. had iſſue a ſon, and being of age and about to marry, he 
and his father bring a bill to have the truſtees join in making an 
eſtate, in order to ſuffer a common recovery, that he might be 
enabled to make a ſettlement on his marriage, and it was urged, 
that the truſtees were only truſtees for the ſon, and ought to ex- 
ecute eſtates as he ſhould direct, he having the inheritance in 
him, and that the end of the truft was to hinder the father from 
defeating the ſon of the eſtate. On the other fide it was 
urged, that theſe truſtees were not only truſtees for the eldeſt fon, 
but were deſigned as a guard to the whole ſettlement; that the 
mother being living there might be other children, and for the 
truſtees to join would be a breach of truſt, and if there ſhonld be 
daughters, they would by this means be entirely ſtripped of their 
portions; and though the term for raiſing them was unfkilfully 
drawn, in putting it behind the eſtate tail to the ſons, yet this 
Court had fet it fometimes beſore thoſe eſtates. "There being a 
daughter in this caſe my Ld. Harcourt directed, upon giving ſe- 
curity for the daughter's portion, that the truftees ſhould join in a 
recovery. Abr. Equ. Caſes, 386. Trin. 11 Ann. between Frewin 

v. Charleton. . 
4. On the marriage of A. with M. lands were ſettled on A. for 
G9 ears, if he ſhould fo long live, remainder 1 truflees during 
his life, remainder to the firſt, Oc. fon of that marriage in tail male 
| ſuccellively, 


Ho 


Truſt, 


ſucceſſively, remainder to the firſl, Sc. ſon of any other marriage, 
remainder over. They had 2 jon who is living, but M. is dead. 
The truſtees are likewiſe dead. A. and his fon, now of age, 
bring a bill againſt the heir of the ſurviving truſtee, an infant, 
that he may ein in making a tenant to the præcipe, in order to ſuffer 
a common recovery for the making a ſettlement on the ſon's 
marriage. Lord C. Parker referred it to the Maſter to ſtate, 


whether it was for the good of the family, who reported that it 


was, and that a new ſettlement was neceſſary, and that it could 
not be without a recovery. And his lordſhip ſaid that truſtees 
not joining in ſuch caſe, might be greatly miſchievous to a family 
for whole benefit the new intended ſettlement plainly is; for 
thereby the ſon is only to be tenant in life inſtead of tenant in 
tail, which may preſerve the eſtate longer in the family ; and M. 
being dead, there is an end of the contingent remainders by that 
marriage; and as to any remainders by another marriage, no re- 
mainder, not in eſſe, ought to be ſo much regarded as this re- 
mainder in tail actually veſted in the ſon; and ordered the heir 
of the truſtee to join, and the maſter to * direct a proper con- 
veyance. Wms.'s Rep. 536. Trin. 1719. Winnington v. Foley. 


380. Mich. 1726. 
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Raymond, 
and Rey- 
nolds Ch. E. 
2 Wms.'s 
Rep. 6515. 
Mich. 1732, 
in caſe of 
Manſell v. 
Manſeil. — 
S. C. cited 
Arg. and Ld. 
C. King ſaid, 
that were the 
ſame caſe to 
come before 
him, he 
would do the 
like; and 
that the de- 
creeing the 
truſtees to 
join in this 
caſe, was to 
preſerve the 
eſtate in the 
family. 2 
Wrms.'sRep. 


But the principal cafe there, being a ſettlement with like limitations, and 


A. had 2 ſons C. and D. - A. having mortgaged the premiſſes, be and C. coveranted to ſuffer @ recovery, 
and to procure the ſurviving truſtee to jvin. But the truitee refuſing to join in making a tenant to 

præcipe, the mortgagee prayed a ſpecific performance, and that the truſtee might be compelled to 
join, who ſubmitted to do as the Court ſhould direct. But the younger fon D. refuſing to conſent, 
lord C. King ſaid that then he would not take away any man's right, and ſo would not decree the truſtee 
to join. 2 Wms. s Rep. 379. Mich. 1726. Townſend v. Lawton and Montague. 
Chan. in Lord King's Time, 71. S. C. Lord Chancellor ſaid, that in WINXINGToX's caſe it was done 
on account of marriage, and to re-ſettle the eſtate in the ſame manner, which he would alſo do; but 
this is for an alienation, fo on quite different foundations; that he would not take away the remainder- 


Sel. Caſes in 


man's choice, but let the truſtee do it, or let it alone. 


5. Ceſty que truſt in tail by deviſe of lands charged with annuities, 
brought a bill to compel the truſtees to join in a recovery. This 
was ſaid to be an idle prayer, for that a deviſe to an uſe is as 
much an uſe executed as any other conveyance to an uſe. Lord 
C. Macclesfield ſaid, that if this be a doubt, it is reaſonable that 
the truſtees ſhould be decreed to convey; and if they have no 
legal eſtate it will not hurt them; and ſo far the bill ſeems pro- 
per, that as the plaintiff has a right to the eſtate tail in the truſt, 
ſo the truftees ſhould convey an eſtate tail in the lands, and then he 
may ſuffer a recovery; but if any of the annuities are ftill ſubſiting, 
he did not think that without the con/ent of the annuities, the legal 
eſtate can be forced out of the truſtees who are intruſted as well 
for them for their annuities, as for the plaintiff in reſpect to the 
reſidue of the profits of the lands. 2 Wms.'s Rep. 134. Paſch, 
1723, Cartaret v, Cartaret. 
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(D. a) Truſtee. Accountable, How far. 


See (K. a). 
11 A. be in- 1. JF a truſtee err our money to ſuppoſed able men, (though the 
wy ag _ I fail, he ſhall not be charged for more than be ee. 


* . | . 
B. 10 /az iz Toth. 233. cites 13 Car. Carew v. Peniſton and Hales. 
at, and A. 
tends it to one who paſſes for a ſubſtantial able man at that time, and takes a reaſynable ſecurity for it, as 
his bond, &c. nd after the other becomes infolvent, A. ſhall not be charged; per Holt Ch. I. at nifi 


Prius at Guildhall. 12 Mod. 509. Paſch. 13 W. 3. Anon. 


But ſee e 2. Truſtces for preſerving contingent.remainders, are not puniſhed 
Sat p® in equity though they break their truſts and deſtroy them; per 
Was. Rep. Pollexfen. Arg. Pollex. 250. in the Duke of Norfolk's caſe. 


614. 616, 617. Mich. 1732. in caſe of Manſell v. Manſell. 


3. If a truſtee, who is a near relation, applies mere than the in- 
tereſt of the child's portion in its maintenance and education, he hall 
not be allowed it, unleſs it be one ſum paid plainly for the bene- 
fit of the child, ſuch as 79 put him out apprentice. Freem. Rep. 
78. pl. 85. Mich. 1681. Swinnock v. Criſp. A 

4. Truſtee 7s only to be charged with ſo much as he receives, and 
ſhall not ſtand charged for the receipts of others; per Finch. C. 
Vern. 44. pl. 43. Paſch. 1682. in the caſe of Man v. Ballet. 


[524] 5. Truſtee ſhall be charged with imaginary values, but only 
. by 1 as a bailiff. Vern. 144. pl. 138. Hill. 1602. Palmer v. Jones. 
charge 5 


in caſe of ſupine negligence with more than he received, but then the proof muſt be very ſtrong; per Ld. 


North. Vern. 144+ cites the caſe of Hollis v. Montague. 
the caſe of Bells v. Bells. 


8. P. Fin. R. 88. Hill. 25 Car. 2. in 


And byL® 6. Where a truſtee or executor males intereft, they ſhall be ac- 
_ countable for it, though not empowered or directed to place out 
powered to at intereſt ; per Ld. Keeper. 2 Vern. 548. pl. 498. Paſch. 1706. 
ep rams Lee v. Lee. - | 


lets the money lie by him, he ſhall be accountable for intereſt. 10 Mod. 21. Paſch. 10 Ann. in Canc. 
in the caſe of Brown v. Litton. a 


S. . But 
that to re- 
compence 
the defend- 
ant for his 
care in trad- 
ing with it 
the maſter 
ffould fertle a 
preper fairy 

or bis pains 
and trouble 
in the ma- 
nagement 
thereof, and 
in the mean 
time coſts 
to be te- 


ſerved. 


7. The maſter of a ſhip goes a trading voyage and dies, the ſucceſ- 


ſor opens publicly the effects of the deceaſed, and then /ends 2 


letter incloſed with a bond to the widow, 10 be anſeverable for in- 


tereſt at the rate of reſpondentia bonds; it was decreed by Har- 


court Ld. Keeper, that the ſucceſſor was a truſtee, and ſhould be 
anſwerable for what he actually made of the money, deducting 
reaſonable allowance for labour and ſkill; and he ſeemed of opi- 
nion, that if a truſtee ſhould zrade with the money, he ſhould be 
accountable not for intereſt only, but likewiſe for the profits of the trade, 
and that at his own peril, becauſe he acted of his own head, 
without applying to the Court of Chancery for direction in diſ- 
poſing of the moncy. 10 Mod. 20. Paſch. 10 Annz in Canc. 
Brown. v. Litton. | 


Wrms,'s Rep. 140. 142. Paſch. 1711. S. C. : 


8. A. 


they 
ed. 


„ 23 
ni ſi 


led 
per 


Its 


all 


. 


_ Truft. | 

8. A. bought ggol.. flock, and had it transferred to B. The S. 8. 
ſtock riſing, A. defired B. to transfer to him the truſt ſtock. B. 
transfers 0. end promiſed to be accountable for the reſt, but deſired 
A. not to infiſt upon the transfer of the reſidue at that time, and 
alſo adviſed A. not to part with the 5ool. ſuppoſing ftock would 
riſe. A. did not fell the pol. ſtock. B. mortgaged 1000l. ſtock 
to the S. S. Compauy, and then ſold out the ſtock which he had 
in his own name except 80]. but had {till other ſtock in another's 
name. The price of /tock falling, A. brought a bill for the value 
of the ſtock when fold by B. or at the time when he requeſted B. 
to transfer. But decreed per Parker C. that B. was accountable 
to A. only for flock and dividends, and he would take it that the 
4991. ſtock was part of loool. ſtock mortgaged to the company. 
10 Mod. 499. Trin. 8 Geo. 1. in Canc. Le-Croy v. Eaſtman. 

9. A. ſeiſed in fee demiſed for 500 years to B. C. and D. in 
truj/ /'* pay debts, and for a charity. B. purchaſed the reverſion of 
A.'s heir at law, and with conſent of C. cut down a large quantity 
of timber ; the demiſe was not without impeachment of waſt. 
Ld. C. King held this conſent of B. to be a breach of truſt. And 
after upon the Court's propoſing it, a ſum of money was agreed 
to be paid to the charity, and ſo the matter was compromiſed. 
2 Wms.'s Rep. 397. Mich. 1726. Bays v. Bird. 

10. Lands were deviſed to J. S. and W. S. and their heirs in truſt 
to the uſe of A. his ſiſter for life, remainder 10 F. S. and M. S. 
and their heirs during A.s life to ſupport, &c. remainder 79 the uſe 
of the firſt, &'c. ſens of A. in tail male, remainder 19 B. in fee. 
A. married B. and they about a fortnight before the birth of a 
ſon, in conjunction with J. S. and W. S. the truſtees made a con- 
veyance contingent, by which the remainder was deſtroyed, and 
the fee limited to B. A ſon is born and named C. then B. died, 
and then A. died; C. brought his bill and was relieved by Ld. C. 
King, aſſiſted by Raymond Ch. J. and Reynold's * Ch. B. And 
they held, that had the premiſes been conveyed to a franger without 
netice, and for a valuable conſideration, ſuch purchaſor muſt have 
held the lands diſcharged of the truſt, and C. have taken his re- 
medy againſt the frigſtees only, who would have been decreed to pur- 
chaſe land with their own money equal in value to the lands fold, and 
to hold them upon the ſame truſts and limitations as they held 
thoſe ſold by them. 2 Wms.'s Rep. 610. 613. Mich. 1732. Man- 
ſell v. Manzel. | | ; 


(E. a) Accountable, where he ſubſlitutes an Altorney. 
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Caſes in 

Chancery in 
Ld. Talbot 3 
Time, 252. 


I rin. 6Geo. 


2. 
cordingly, 
where there 
is not a pur- 
chaſor for + 
valuable 
conſidera- 
tion without 
notice, the 
eſtate ſhall 
be recon- - - 
veyed to the 
former uſes. 


*L, $28 1 


I, WHERE truſtee gave authority to the ſervant of cefly que 


' truſt to receive the rents and profits, who afterwards 
promiſed not to charge the adminiſtrator of truſtee with any mo- 
nies ſo received, this Court would not charge her. Fin. R. 5. 
Mich. 25 Car. 2. Bedel v. Bedel. : 

2. Where a truſt is put in one perſon, and another whoſe in- 


tereit is entruſted to him is damnified by the neg/eZ of ſuch as 


that 
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See (I) pl. 
3.—(ÞP) ple 
9-10. 


Truſt. 


that perſon employs in the diſcharge of that truſt, he ſhall an- 
ſwer for it to the party damnified; per Holt Ch. J. 12 Mod, 
490. Paſch. 13 W. 3. in caſe of Lane v. Cotton. | 

3. If one deviſe to truſtees, and by expreſs clauſe therein gives 
them power to appoint agents to manage the land, and they appoint 
one then ſolvent, and good, though after he prove inſolvent, they 
fhall not anſwer for him; fecus if he were not ſolvent at the 
time at which he was nominated. But if there were no ſuch di- 
rection or power in the will, the truſtees are bound to anſwer for 
her agents at all events; per Ld: Keeper Wright. 12 Mod. 560. 
Mich. 13 W. 3. Anon. | 

4- So in caſe of money to be laid out at inteteft ; per Ld, Keeper 
Wright. 12 Mod. 560. Mich, 13 W. 3. Ation. - 


(F. a) Breach of Truſt. Mat. 


wh] A Man was enfeoffed to the uſe of a woman ſole, which taketh 


[ 526 ] 


an huſband ; they both /e// the land to B. who pays the 
money to his wife, and he and her huſband pray the feeffee to male 
eftate to B. Afterwards her huſband dies. Now by the Chan- 
cellor and all the Juſtices, the ſhall have aid againſt the firſt 
feoffee by ſubpoena, to ſatisfy her for the land; and if the 246 
feoffee were conuſant, a ſubpoena ſhall be againſt him for the 
land; for all that the wife did during the coverture, (as they ſaid, 
Hall be taken to be dane fer fear of the huſbund. Cary's Rep. 18, 19. 
cites 7 E. 4. 14. Subpcena, Fitzh. 6. 

2. If a truſtee compounds a debt with conſent of ceſty que truſt, 
this is no breach of truſt. Fin. R. 58. Hill, 25 Car. 2. Ne- 
man v. Jones and Treſilian, & al. | 

3. Where there are 4 7ru/tees to grant leaſes, and a leaſe is mad: 
by authority of 3 only, it is a breach of truſt, and ſuch leſſee can 
have no relief in equity. 2 Chan. Caſes, 202. Mich. 26 Car. 2. 
Rothwell v. Huſſey. 

4. A truſtee may and ought to produce writings, & c. but they 
cannot rule him to do it in B. R. per Hale Ch. J. Vent. 197. 
Paſch. 24 Car. 2. B. R. in caſe of Sir 8. Joncs v. Lady Man- 
cheſter. | 

5. Nothing is more common than, where an eſtate is limited 
to huſband and * 4 for life, remainder to truſtees for preſerving 
contingent remainders, then to the 1, 2, &c. hen, for the truſtees 
to conwey to the tenants for 775 there being ns child, nor likelihood of 


children; and if it be for the good of the family, this was never ac- 


counted a breach of truſt. Sic dictum fuit. Skin. 78. Mich. 
34 Car. 2. B. R. in caſe of Lady Stafford v. Lucllin. | 

6. A commiſſary releaſed the adminiſtration-bond, after it was put 
in ſuit at law, and iſſue joined; ſo that the defendant pleaded 
this releaſe puis darrein continuance. It was inſiſted, that if it 
was in the commiſſary's power to releaſe this bond, the ſtatute 


would be of no force. And per Powell J. the doctor has not 


done well in giving this releaſe, and it is a breach of truſt. 


Quzrc 


Ans 


lod, 


ves 
oint 
he 

* 
4. 
for 
60. 


per 


22 


Truft. 
Ouzre quid inde venit. Holt's Rep. 660. Hill. 5 Ann. Butler 
v. Hammond. | 

7. A. conveyed to the w/e of himſelf fer 99 years, if he fo long 
live, remainder t truſtees and their heirs, during bis life, Sc. re- 
mainder to the uſe of the heirs of his body, remainder t himſelf in 
fee, —A.. has 2 ſons, B. & C. and A. and the truflees, and B. the 
eldett ſon, when of age, j:irred in a feoffment and fine to F. S. in 


Fee, by way of mortgage. B. died without iſſue. Lord C. Cow- 
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2 Vern. 754. 
S. C. by 
name of 
ELIE v. 
Os BaRN, 
that if the 
truſtees join 


in a fine and 


per held this to be plainly a contingent remainder, being limited / ment, 


to the heirs of the body of A. and that it is deſtroyed by the joĩin- 
ing of the truſtees who had the freehold. He ſaid, that had the 
remainder been limited t the eldeſt ſon in tail, his joining would 
prevent a breach of truſt; but in this caſe A. cannot have an 
heir of his body during his life; fo that B.'s joining is not fo ma- 
terial here. And yet he thought it hard, that when the heir ap- 
parent joins it ſhould be a breach of truſt, as the limitation is 
here; but that this limitation was to carry the ſettlement as far as 
might be, and the truſtees appointed to preſerve ought not to de- 
{troy the remainder. But a bill being brought by C. in A.'s Iife- 
time, to ſet aſide the mortgage, his lordſhip thought it untimely, 
and that he had no right then to bring it; for he neither was, 
nor poſſibly ever might be the heir of A. his father, unleſs he ſur- 
vives A, which was uncertain. Wms.'s Rep. 387. Mich. 1717. 
Elſe v. Otborn. 


with the 
perſon in 
whom the 
eſtate tail 

is veſted in 
equity, 
thongh there 
is a tenant 
for ag years, 
(if he foiong 
live) of the 
premiſes, 
that pre- 
vents his 
poſſeſſion, it 
is no bieach 
of truſt; tor 
they ale 
truſtees 
purely for 
the tenant 


in tail, and to preſerve his eſtate, and not to ſtand in oppoſition to him, for the ſake of thoſe that are to 


come after him; per Cowper C. 


The report of this caſe is rot ſatisfactory; for it cannct be ſiid that the eldeſt ſon, where the 
remainder is limited to the heirs of the body of the huſband by the wife, can, during the lite 
of the huſband, have any eftate veſted in him in equity, more than he has at law; for nemo eſt 
eres viventis. Per Cur. 2 V/ms.'s Rep. 615. Mich. 17532. in caſe of Manſcl v. Manſell. -— 
The editor adds a note, that this particular caſe was obſerved only by Ld. Raymond. Ibid. 


8. A term was created by marriage-ſettlement for raiſing zoool. 
for daughters portions, payable at 18, or marrioge ; in default of i ue 
male, with a power to the father, with conſent of the truſtees, to 
revoke all the uſes. The wile died, leaving a daughter, her only 


child. The daughter married. A bill was brought by the 


daughter and her huſband againſt the father, for raifing the 30091. 


and it was inſiſted, that it would be a breach of truſt in the truſ- 
tees to join in ſuch revocation. But Lord C. Macclesfield thought 
it might only be juſtifiable, but commendable in them, under fome 
circumſtances, to conſent to ſuch revocation; as if the daughter 
ſhould be drawn in to marry ſome unworthy man, who ſhould uſe 
her in a moſt barbarous manner, and ſhe ſhould afterwards die 
without jiſſue, upon which the huſband ſhould ſue for the portion; 
ſo if ſhe ſhould leave children, the truſtees might reaſonably con- 
ſent to carry the portion from ſuch huſband to the children. 
2 Wms.'s Rep. 93. 102. Hill. 1722. Rereſby v. Newland. | 
9. When all the remainders are veſted remainders in tail, the 
truftees may join in making a tenant to the pracipe, in order to the 
ſutfering a common recovery. But if ary remainder 1s in contin- 
gency, the truſtees appointed to preſerve contingent remainders 
ought not to join in ſuffering a recovery to bar any ſuch re- 
oL. A Xl, P p mainder 
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Truſt, 


mainder z as where the remainder was 0 the uſe of the body of A. 
{ Fill living, and A. has iſſue C. a fon, and D. a daughter, and the 
truſtees join with C. in a bargain and ſale inrolled, for making a 
tenant to the præcipe to ſuffer a common recovery, which is ſuf— 
fered accordingly, and C. dies, leaving an infant ſon. Now if 
the ſon ſhould die without iſſue, in the life of A., in ſuch caſe 
D. would be heir of A.'s body. This would be a breach of truſt, 
and the title nct good. See 2 Wras 's Rep. 201. Mich. 1723. 
a note there, as {o faid by Mr. Talbot Solicitor Gen. in caſe of 
Marlow v. Smith. . i 
10. A. ſeiſed in ſee deviſed lands to J. S. and . S. truſtees, and 
their heirs, to the ie of D. his fifter for life, remainder 10 J. S. and 
V. S. and their heirs, during Ds life, to preſerve, c. remainder 
ts the uſe of the firſt, Sc. fons of D. in tail male, Fc. remainder to 
J. N. in fee. D. married B. and being enſient of a ſon, (ſoon 
afterwards born,) B. and D. and J. N. joined in a feoffment to truf- 
tees to the wſe of B. and bis heirs, and covenant to levy a fine to them, 
to the ſame uſes. LA fine was levied accordingly.] Afterwards F.S. 
and I. S. by leaſe and releaſe, convey to B. in fee ; about a fortnight 
after which a /on vas born, and tamed C. On a bill by C. it was 
reſolved by Ld. C. King, aſſiſted by Ld. Ch. J. Raymond, and 
Reynolds Ch, B. that the joining of the truſtees was a plain 
breach of truſt, though it had not been before judicially deter- 
mined; and that in common ſenſe, reaſon, and juſtice, it was 
capable of no other conſtruction; and decreed all parties to join 
in conveying a like eſtate to C. in tail male. 2 Wms.'s Rep. 610. 
612. Mich. 1732. Manſell v. Manſoll. | 
11. But where an eſtate is limited 1 A. for /i/e, remainder 1 
his firſt, Sc. ſens in tail, though it be a plain wrong in A. to do 
any act to deſtroy thoſe contingent remainders before the birth 
of a ſon, notwithſtanding his /egal p:xver to do ſo; yet, as in this 
caſe, where there is 19 tru//ee there can be no truſt, nor conſe- 
quently any breach of truſt; and therefore a court of equity can 
have no cognizance of ſuch a caſe, nor handle for relief, the 
matter being left purely to the common law ; and tlie appointing 
truſtees has been introduced to prevent this inconvenience. 
Per Lord C. King, aſſiſted by Raymond Ch. J. and Reynolds 
Ch. B. 2 Wms. 's Rep. 61 2. Mich. 1732. in caſe of Manſell v. 
Manſoll. | 
12. A. had a great grand-daughter B. and a great grand-ſon C. 
and deviſed lands 1 W. R. and W. S. their heirs and aſſigns, in 
truſt, to receive the rents, Fc. till B. bull inarry or die, and to pay 
her 1001. a year for her maintenance, and with tie reſidue to pay 
his debts and legacies, and after in truſt for B. and upon firrther 
truſt, that if foe marry a proteſiant of the church of Fngland, and 


foe be then 21, or, if under 21, ſuch marriage be with conſent of 


V. R. then ts convey the eflate, with all convenient ſpeed, to the uſe 
FB. for life, auitbout impeachment of abaſte, voluntary waſte in houſes 
only excepted ; remainder after her death 76 her huſband for life: 


remainder #9 the ifjue of her. body, with ſeveral remainders over. 


But if ſhe married not as by the will directed, then to convey to 
11 trultecs, 


tary 
Har 


Pye 


reaſo 


Truſt; 
troſtees,,, as to one moiety; to the uſe of B. for life; remainder to 
truſtees for preſerving contingent remainders; remainder to her 
firſt, &c. ton, &c. and the other moiety in like manner to C.— 
A. died. B. ſoon after attained her age of 21, and about 6 years 
aſterwards applied to the truſtees (ihe being then upon a treaty of 
marriage, but not actually married) for a conveyance of the eſtate [528 
to herſelf ſor life, remainder to her intended huſband for life, 
remainder to the iſſue of her body. One truſtee executed ſuch 
conveyance, but the other refuſed. Lord C. Talbot faid, that 
the truſtee who executed the conveyance had done wrong; for 
nothing was to veſt till after her marrying a proteſtant; and there- 
fore the truſtee, by conveying and enabling B. to ſuffer a com- 
mon recovery, (as the has actually done, ) has done wrong. Caſes 
in Equ. in Ld. Talbot's time, 3. Mich. 1733. Lord Glenorchy v. 
Boſvill. 


(G. a) Breach of Truſt. Nelieved ar to Remainder 


man, or Reverſioner, ©, 


t; A Conveyed lands to B. in truſt for payment of debts. B. 

* fold part, and which was ſufficient to pay all the debts, 

and more, —Afterwards B. joins in a marriage-/ettlement of the ref 

of the land on a flranger. The heir brings his bill to ſet aſide the 

marriage- ſettlement as fraudulent, and decreed accordingly. Fin. 

R. 469. Mich. 32 Car. 2. Snieaton v. Povey, Vanlemput, & al. 
2. Truſtees appointed to preſerve contingent remainders joined Chan. Prec. 


in a conveyance to deſtroy the remainder before a ſon was born and 2 II 5 


this was decreed a plain breach of truſt, and that whoever claimed 14, Keeper 


under this conveyance, having notice of the truſt, or by a volun- Prong 
tary ſettlement, ſhould be liable to make good the eſtate; per an, 3 


Harcourt Ld. Keeper. 2 Salk. 680. pl. 8. Mich. 9 Ann. in Canc: ſeruple ſet- 
Pye v. George. | ting aſide the 

8 conveyance. 
—— This was only ſaid by Ld. Harcourt in the caſe of Pye v. Gorge, and he faid it was fo plain and 
reaſonable, thyt it there was no precedent he would make one. But the principal caſe was, that 
a ſen wvas born before the conveyance by the truſtees 3 and the eſtate being in mortgage, the ſon came 
into equity, after the death of the tenant for life, to redeem. Wrms.'s Rep. 128. Mich. 1710. Pye 


v. George. 


S. C. cited and approved by Lord C. King, aſſiſted by Raymond Ch. J. and Reynolds Ch. B. 
50 ſaid, that it was not decreed. 2 Wms. 's Rep. 614. Mich. 1732. in caſe of Manſell! v. 
enſell. # 


3. A 3d perſon . ſettled lands on the huſband for 99 years, if he 
ſhould ſo long live; remainder to truſtees and their heirs during the 
life A the huſband, to ſupport, &c. remainder to the firſt, Sc. ſons 
of the huſband by the marriage ; remainder to the right heirs of the 
hn/band, The huſband, wife, and truſtees joined in a ſale of the 
premiſes. - Afterwards the huſband and wife died, without ever 
having had any iſſue. A remote heir brought his bill to be relieved 
againſt this conveyance, as a breach of truſt ; but the Court diſ- 


_ miſſed it; for that ſuch remote heir was not intended to be provided 


for by ſuch ſettlement. Cited by Ld, C. King, aſſiſted by Ld. 
Ch. J. Raymond, and Reynolds Ch. B. Mich. 1732. 2 Wms.'s 
Pp 2 «Ee Rep. 
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528 Truſt. 
1 616. in the caſe of Manſell v. Manſell, as the caſe of Pye 


v. Gorge. 
S. O cited 4. A ſettlement en marriage of A. with M. was made by J. S. 
1 fo the uſe of A. for 99 years; remainder to E. and F. truflees, for 
Rep. 537. 99 gears: remainder 25 trujiees Euring the life of A. to ſupport con- 
Trin. 17 19. tangent remainders + remainder to M. for life, remainder to rhe 1 
ok => Sc. ſon of the marriage; remainder to the heirs of the body of 4. 
v. Foiry. remainder 7 the right heirs of A. There was 19 ie of the mar- 
riage, and the remainder m fee being contingent, in regard the 
[ 529 ] limitation to A. was for years only, and the eſtate not moving 
from A. (for if fo, the remainder limited to A. had been the old 
reverſion) the truſtees joined to deſtroy this contingent remainder, 


On a bill brought by a re -mote relation, the Court refuſed to puniſh 


the truſtees, as diflingui// if bing between a voluntary ſeltleinent and one 


made on a valuable conjrderation. And upon this caſe being cited, 
the Maſter of the Roils ſaid, that 7 if a fon had been afterward; 
Bern, it would have been a breach of truft; but this remainder to 
the right heirs of A. being a remote * tation, aud not within the 
con: deraticn of the ſetticms nt, equity would not punath i it as a breach 
of truſt. Sce Wins.'s Rep. 358, 359. cited there as Mich. 1713. 
Sir Thomas Tippen's cafe. 

5. A remainder in tail being veſted in the firſt fon, the truſltes 
jcined with him in fring a common recovery; and yet it was held 
no breach of truſt, though agu the conſent of the father ; for 
when ſuch remainder was veſted in one of full age, a ſubſequent 
remainder was not to be regarded; neither was it aſſets in law or 
equity. Cited per Mr. Vernon, as ſo held ſince the caſe of Sir 
Tho. Tippen ſupra. Wms.'s Rep. 537. Trin. 1719. in caſe of 
Winnington v. Foley. | 


(H. a) Settlements decreed to be broke in upon in what 
Caſes, and Truſtces to join. 


I. A. After marriage made a voluntary fettlement to himſelf far life, 
remainder 79 truſtees to ſupport, Oc. remainder to his firff, 
Sc. ſon in tail ſucceſſively, remainder to himſelf in fee. And af- 
terwards having contracted debts, he made anather conveyance 10 
other truſtees for payment , his debts. The creditors bring a bill, 
and (inter alia) inſiſt that the truſtees in the firſt ſettlement join 
in the ſale to deitroy the contingent remainders. The Maſter of 
the Rolls, upon ſhewing a precedent of a like decree, ordered 
that the truſtees ſhould join to deſtroy the contingent remainders, 
and be indemnihed, it being at the fuit of creditors, and for 


raiſing money for payment of debts Wms. s Rep. 358. . 
1 717. Ballet v. Clapham. 


Truft. 


(. a) Breach of Truſt, Truſtce bound in his own 
Eſtate. Ho far. 


1. A Being indebted to B. in zool. and to ſeveral other per- 

2 ſons in 1800l. intruſts B. with his whole real and per- 
ſonal eſtate under a harlicular agreement made between themſelves, 
and went beyond fea. Upon his return he brought a bill againſt 


B. ſuggeſting a breach of truſt, and that B. had a great ſum of 


money of A.'s in his hands. B. anſwered, that the eſtate was 
indebted to him a large ſum of money, and among the reſt 
charges gol. per annum as paid to J. S. for locking after the eſtale 
as bailiff, and would leave A. to account with J. S. who was ap- 
printed bailif by B. which A. cannot compel J. S. to do, he never 
being intruſted by A. The Court directed an account en ſecurity 
to be given on bath fides, to anſwer and pay what ſhall be due to 
each other; and the plaintiff not to diſmiſs his bill, and to revive 
it if it ſhould abate; and that the account be perfected. And 
the ſecurity being given, A. to have his houſehold goods, or the 
value, and the poſleſhon of the lands, and F any colluhon appear 
between B. and F. S. then B. ſhall be charged with what J. S. 
received. Fin. K. 132. Mich. 26 Car. 2. Whitlock v. Mead. 

2. Bill to compel truſtees te accept a truſt, and to come to an 
account, or to transfer and relcaſe. One of the defendants an- 
ſwers he is willing to act, and ert conditions, viz. The maſter 
to take his account every year for what actually comes to his or any 
of his agent's hands, and having all his coſts and expences to be 
chargeabie for no more than he or his agents actually receive, and 
for no loſs in putting money out, or for money raiſed out of the 
eſtate without his 20 negligence or default; that if he, or any 
bailiff or agent under him, be r2bbed, or by extraordinary accident 


ſhall oe the money received, or any bailitf, agent, or receiver, 


ſhould run away, or become inſolvent, hie or his exccutors not to be 
accountable or chargeable therewith, And when an account is 
flated, the ſame ſhall be Hua“. Decreed accordingly. Fin, R. 
258, Trin. 28 Car. 2. Huſſey v. Markham and White. 

3. A. by articles agreed to pay B. the plaintiff's father 2 100. for 
certain aud, and covenanted to enter into 7 bonds fer the money, 3ool. 
each bond. A. enjoyed the land, but no convegance was made to 
him. B. died, and made D. and E. ex:cutors in truſt for the plain- 
tiff an infant. Gool. was paid. Five of the bonds being due, D. 
delivered them up, and takes bonds in his own name (ot the fame 
ſums) and the names of his co-executor. 5 Ool. intereſt was hereby 
IJ? to the infant. Payment was decreed according to the times in 
the firſt articles, and D. and A. to be charged therewith, though 
D. had on taking the new bonds releaſed A. of the articles. 
2 Chan. Caſes, 235. Mich. 29 Car. 2. Hilliard v. Gorge. 

4. Truſtee having paid a portion to an elder daughter at the 
time it was due, and the gate decaying, fo that the others muſt 


come ſhort, and not having taken ſecurity, mutt make good the 
FP 3 loſs 
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loſs to the reſt, abating proportionably out of each party's ſhare 
according to the loſs. 2 Chan, Caſes, 132, Hill. 34 & 35 Car, 2, 
Tilley v. Throgmorton. 

5. A truſtee in a recognizance releaſes it evithout any conſider. 
ation; and therefore was decreed to pay the principal and intereſt, 
but ſo as not to excecd the penalty, Vern. 342. Pl. 335 Mich, 
1685. Jevon v. Buſh, 


2Chan.Res, 6. Truſtees of an infant having A 1 money out of the eflate, 


367. S. C. 
accordingly. 


purchaſe lands with it, and which lay near the infant's eſtate, 
with the conſent of his grandmother, declaring the truſt for the 
benefit of the infant, if he, when of age, ſhall agree to it. 
Infant dies within age. The truſtees ſhall accaunt 29 the executors 
of the infant for the money, but the profits of the land ſhall be 


ſet againſt the intereſt. Vern. 435. pl. 410, Hill 1686, The 


Earl of Winchelſca v. Norcliffe. 


[ 531 T7 (EK. a) Breach of Truſt. Puniſted how far. 


* TH ſuit was to be relicved upon a lee made to the de- 

fendant in truſt to the uſe of the plaintiff and becaufe 
it ſo appeared, it was ordered that the plaintiff ſhould % the 
lands againft the defendant, and all claiming under him that had notice 
of the truſt. And if the leaſe were hd to ſuch as had us notice of 
the truſt, then the Jefſerdant ſhall pay to the plaintiff . much mo- 
ney as the leaſe was verh. Cary's Rep. 108. cites 21 & 22 Eliz. 
Rooke v. Staples. 

2. Young purchaſed lands in the name of one Maſon, to the uſe 
of him and his heirs, and dying without declaring any ſettled de- 
termination of this truſt or confidence, Dethiche a kiuſman procures 
Maſon to convey the lands to him, and he conveys it over to infants; 
Merick a nearer kinſman, ſues in Chancery as next heir, If the 
benefit of the truſt appear to appertain to Merick, notwithſtand- 


Ing the conveyance to infants being decreed for them, they ſhall 


See Fin. 
Rep. 423. 
Trin. 31 Car. 
2. Powell v. 
Stokes. 


hold by the decree during the minority, and a proviſo for the 
infants to appear at full age; per Cook attoracy veniendo de 
Weſtm. And there appearing no certain diſpoſing thereof, it 
was ordered that Maſon ſhculd repay the money he had for 
making the conv<yance to Dethick, and Merick to Ii the lands 
ordered for him. Cary's Rep. 42. cites 11 QCtob, 1 Jac. Me- 
rick v. Maſon & al. 

3- Truſtee having broke his truſt, by * delivering up a bond, 
and taking ſecurity to fave him harmleſs, was 3 to pay the 
money and intereſt ever ſince the bond was due. Fin. R. 241. 
Mich. 27 Car. 2. Chaplain v. Coe and Hart. 

4. Ceſty que truit in an action on the cafe againſt his truſtee, 
ſhall recover for a breach of truſt in damages. Jefferies C. cites 
Ld. Hobart. Vern. 344. pl. 335. Mich. 1685. Jevon v. Bufh. 

5. One of the truſtecs of a judgment given by baron 5 n marriage, 
to ſettle a jointure on the feme, acknowledge ſatrifaction ; though 


he having ſome colour for dcing it, and by the excuſes he _——_ 
and 


ſhare 
Ar. 2. 
Vader. 
ereſt, 
ich, 


ate, 
ſtate, 
r the 
D It, 
utors 


be 
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and that from the circumſtances of the baron, there was no pro- 
bability or poſſibility of the ſecurity's being of any fignification, 
vet he was condemned in coſts, and leſt to anſwer damages, if 
the feme thought it worth while to bring a quanium damnificatus. 
But Cowper C. declared, that if the truſtee had done it de/egnedly 
and corruptly, as for a reward, &c. he ſhould have been decreed to 
and in place of the baron, and to make good the marriage agree» 
ment. 2 Vern. 617. Mich. 1708. Hales v. Vanderchem & Ux. 


& Coles. 


7. A. purchaſed a copybeld in the name of FJ. S. who gave a bond And though 
F 200 l. penalty, to ſurrender to ſuch perſon, fc, as A. his executors it was inſiſt- 
or admmflrators fhould appoint. A. died, [J. S. did not ſurrender 2 4 
according to the condition, as is to be ſuppoſed, though not made bis 
ſtated,] the adminiſtrator brought an action, and recovered the election, and 
penalty, and received it, and after brought a bill to compel a ſur- _ __ 
render, and would have kept the 2001. alſo. But Lord C. King upon the 
thought it not reaſonable to keep both, but that defendant muſt bond, and 
account for the profits to the plaintiff, who has in equity a ſpe- 3 


cific right to the land, but the 2001. and intereſt to be de- extinguiſhed 


ducted. Mich. 1725. 2 Wms.'s Rep. 314. Moorcroft v. by wage: 
: ment ; 
Dowding., that the 


penalty of the bond ought to be taken as a ſatisfaction for the breach of the condition, and as a 
price paid for the land, yet the eſtate being 1001. a year, and the penalty of the bond did not 
amount to the profits received by the defendant; and the condition expreſsly declaring a truſt, the 
plaintiff is intitled, notwithſtanding the judgment, to have an execution of the truſt, and con- 
ſequently an account of the profits, deducting thereout the money levied upon the execution. And 
decreed accordingly, with cofts, for the plaintiff, MS. Rep. of S. C. 


8. A truſtee who acts, is not to be charged as a mortgagee [ 532 ] 
for what he had, or might have received, but only for his actual 
receipts. Sel. Ch. Caſes in Lord King's time, 53. Mich. 11 Geo. 1, 
Harnard v. Webſter, 


(L. a) Truſtee. Security. In what Caſes he ſhall 
give Security. 


1. WIRE a truſtee is %u nt, the Court of Chancery will 
compel him to give ſecurity before he ſhall enter upon 
the truſt. See Carth. 458. Mich. 10 W. 3. B. R. in caſe of the 
King v. Raines. | 55 
2. An executor in truſt for infants being ſuggeſted to be in- 1 Salk. 299. 
ſalvent, he was by the Court of Chancery injoined from inter- * 
meddling any further with the aſſets, than to ſatisfy a legacy 136. 205. 
bequeathed to himſelf until he ſhould give ſecurity. Carth. 458. 8. C. 


js 5 . f Ld. Raym. 
Mich. 10 W. 3. the King v. Raines. Rep. 262. 


S. C. but neither of thoſe books mention any thing of this point. 


Pp 4 


Truſt. 


(M. a) Truſtee. Diſcharged or removed, Tn what 
| Caſes, 


1. 0 * truitee was decreced at his can requeſt, to releaſe to the 

cher and his heirs his truſt, and that the other ſhould ſel! 

the premiſes deviſed to be fold. Fin. Rep. 380. Trin. 30 Car. 2. 
Travell v. Danvers, Meers and Holbetch. 

2. A, truſtee was removed out of his truſt, though much 

againſt his will. 2 Chan. Caſes, 130. Mich. 34 Car. 2. Uvedale 
v. Ettrick. | 15 


(N. a) Co-Truftee, Chargeable how far for the Acts 


and Receipts of he other. 


Toth. 151, 1. IT there arc two truſtees, and one of tliem without warrant of 


1 2. S. C. —— * 12 3 — 5 
2 ag the party that truſts him, or of a court of equity, a/egneth 


pL 3. S. C. his eſtate, and the allignee receives the profits, and becomes in- 
the truſtees falvent, he that made the aſſignment ſhall anſwer it for him; but 


both fealed the other original + truitee ſhall anſwer for no more than what he 
the counter- 


part of the TEceiveth, himſelf; and in cafe ſuch original truſtees becomes inſolvent 
aſſigament, after his receipt of the profits, neither the aſſignor or aſſignee ſhall 
: ; ga : „ 
* be anſwerable for them. Bridgm. 38. Trin. 9 Car. in Canc. 
tinces lor Townly v. Sherborne and Chaloner. | | 
reat fur a | | 
year and half; but the other never meddled further. Reſolved by lord Kerper, affifted by 4 judges, 
whereof Croke J. was one, that the otter being only a paity intruſted, ſail not be anſwerab e for 
more than came to his hands; for it was the default of him who“ put them in truſt, to repoſe truſt 
in one who was not able to pay; and he being truſted as well as the other, the other ſhall not be com- 
pellable to make good his deiect ; and ſo reverſed a decree whereby the other truſt-e was made liable to 
pay.——S. C. cited 2 Vern. 516. and ſays, that the making joint truſtees by the joining in receipts 
to be anſwerable for each other (as in the above caſe) ſe- med to be againſt natural juſtice, unleſs they 
had fo joined in receipt, as not to be d.ſtinguiſhed what bad been received by one, and what by the 
other ; that there indeed, of neceſſity, they muſt both be charged with the whole; and that is from 
their own neglect or default; as if anther man ſhould blend his money with mine, by render nz. my 
property uncertain he loſes his on; and that there was a difference becween joint-ttuſtees and exccu- 
tors 3 executors may act leparately, if they think fit; but if a truſt-eſtate is to br ſold, the cruſtees 
muſt both join in conveying, and alſo in receipts; otherwiſe no one will purchaſe. And fince one 
truſtee has equal power, author y, and inte:eft, with the other, the one cannct in reaſon inſiſt, or de- 
fire to rece.ve more of the conſidæration- money then the other, or to be more truſtee than his part- 
ner or co-truſtee.— S. C. cited Nelſ. Chan. Rep. 111. in the caſe of Crilp v. Spranger and Weſtwood. 
+ Per Ld. Wright. 12 Mod. 560. S. P. Mich. 13 W. 3. 
* 7 
5334 F | i 
N 2. If upon the proofs or circumſtances, the Court be ſatisfied 
that there be d:/us malus, or any evil practice, fraud, or ill intent 
in him that permitted his companion to receive the whole pro- 
fits, he may be charged, though he received nothing. Bridgm. 38. 
| in caſe of 'Townly v. Sherborn and Chaloner, 
| 3. If an -d/igation be made 7o 2 in tru/t, and one of them releaſes 
the whole debt, as by law he may, this ſhall not charge his com- 
pamon for any part. Bridgm. 28. June 6. 9 Car. Per Cur. in 


Canc. in cafe of Townley v. Sherborn, 
4. A. ſeiſed of a farm, employs B. in the management of it 
A. makes his will, and B. and C. cxecutors in truſt for D. his ſon, 
| an 


'A 
= 


Ei Fon ad Ro Ed ad. 


Truſt. : 


an infant. B. goes on with the management of the farm, as 
before, in fatting cattle, and ſends them to C. to ſell, C. ſells 
the cattle, and buys lean cattle amounting to the whole money, 
which he returns to B.— B. after proved inſolvent. Per Ld, Chanc. 
C. has committed no fault in what he did. It is true, where the 
receipts can be diſtinguiſhed, each truſtee 1s to be charged with 
ſo much as he received; but C. ought not to be charged with his 
receipts, becauſe he laid out the money for fleck to be futted on the fame 
farm, which was afterwards diſpoſcd of by B. Nelſ. Chanc. 
Rep. 109. 19 Car. 2. Criſp. v. Spranger and Weſtwood, 

5. Each truſtee ſhall be charged for no more than what he 


actually received; but where they join in receipts, there they ſhall 


be all charged; per North K. Vern. 301, Spalding v. Shalmer 
& St. Amand & al. | | | 
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Bridgm. 37. 
Towvley v. 
Sherborn. 
A. ard B. 
truſtees re- 
ceived icoc ?. 


each, on ſale of a truſt eſtate, and both joined in receipt for the money, as they did in the fe and the 
conveyances. B. became inſolvent. Wright K. doubted if A. ſhould anſwer the whole. 2 Vern. 504. 
pl. 453. Trin. 1705. Fellows v. Owen, — Wms. “'s Rep. 81. pl. 85. Mich. 1705. S. C. The ceſty que 
truſt was preſent, and conſenting to the payment as above; and at his importunity the truſtees joined in 


acquittance for the whole. Decreed that A. ſhould not anſwer for B.'s 1000 l. 


* 


6. A. made a conveyance to ſeveral truftees for payment of debts, 
and they all joined in a ſale, but ane only received the money, and be- 
came inſolvent; the others were not charged; cited per Ld. 
Keeper. Chanc. Prec. 173. Mich. 1701. in caſe of Aplyn v. 
Brewer, as the caſe of Heaton and Marriot. 


S. C. cited 
Wms.'s Rep. 
81. as heard 
31 Cob, 

13 W. 3. and 
reheard Jan. 
27. 1 Ann. 


ibid. 82. S. C. cited per lord Cowper. - A. and B. truſtees, by Mr. Lyfzr's w.ll. A. 
received all. Though B. joined in the ſale to a purchaſor, yet he was not charged. Wms.'s Rep. 81. in 
caſe of FELLows v. MITCHELL AND OWEN ; cited it as late, adjudged in the caſe or Woodzock 


and Widdall. 


7. Reſiduary legatees brought their bill again} B. and C. the 
executors for an account and payment of the ſurplus, who put in a 
joint anſwer, and in a ſchedule annexed ſet forth all their re- 
ceipts and payments, and make themſelves jointly debtors for the 
balance; and inter al.“ for“ 2001. Laſt-India ſtock in their hands 
undiſpoſed of. After the anſwer put in, the defendants /*// the 
ſaid ſtock, and join in the transfer, and divide money, each receiving 
1061, C. became inſolvent, and B. inſiſted that he ought to be 
charged only with 1061. which was all that he received. The 
cauſe was firſt heard at the Rolls, and the decree joint againit them 
both, and conſequently B. liable to pay the whole; and upon ap- 
peal Lord Keeper affirmed the decree, And as to the caſes of 
TELLOWS AND QWEN, and of Haro AND MARRIOTT cited, where 
although truſtees had joined in ſelling and conveying a truſt 
eſtate, yet each was charged but with his own receipts, it was 
anſwered, that thoſe caſes where a truſtee joins only for a conformity, 
and in order to paſs over the eſtate to a purchaſer, which + cannot 
be done without his joining or releaſing to his co-truſtee, er 
from the caſe of cuecuterg, 20ho need not join, but may act ſeverally, 
it they think fit; each may ſell, aſſign, or releaſe the whole with- 
out joining with the other. And in the caſe cited of FELLOws v. 


Owen, what was done was with the privity and approbation of 
| the 


- 
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S. C. cited 
Arg. Wms.“ 
Rep. 82. 

in caſe of 
Feilows v. 
Owen, 23 
decreed at 
the Rolls, 
Fil!. 1704. 
—8. C. cĩted 
Wms. “s Rep- 
242. and 
{oid it had 
been held 
according'ys 
in cale of 
Wilkins v. 
Allen 
S. C. cited 
by Lord 
Cowper, 
who ſaid it 
was a wolun- 
tary ad; in 
them, being 
executors, 
ty ſell the 
ſtoc k, and 


334 


ed it from 
the caſe ot 


Truft. 


eitinguih- the ceſty que truſt. 2 Vern, 570. pl. 516. Hill. 1706. Murrett v, 


Cox and Pitt. 


Frtrows v. MITCHELL AND Ow, that there what the truſtees did was neceſſary for the ſatſefac- 
tion of the mortgage. Wms. s Rep. 83. 

＋ Abr. Equ. Caſes, 247, 248. S. C. accordingly; and that as to the caſes cited, that the truſtees 
there were truitees of a rc effare, where there was a neceſſity for both to join. 


8. If ene truſtee direcbs the payment of the truſk-money over to the other, 
and joins in the deed, he charges and makes himſelf liable for the 
default of the other. Said to have been fo held lately in Canc. in 
the caſe of Scrjeant Webb's will. 

9. Jane Cox, by will in 1724, gave 6501. to R. and 2 other 
truſtees in truſ7, to build and endow an alms-houſe in Cornwall, for 
maintenance of 5 poor women, and made M. and N. executors, 


and appointed the 6501. to be paid within 6 months after her 
death, with intereſt. R. /ived in London, and the other truflees in 


Chemel. R. called on the executors for the money, who refuſed to 
pay it, wnleſs the 2 other truſtees would join in receipt, he procures a 
receipt, and received all the money, and paid at times, by directions of 
the other truſtees, for buildings, &c. 400 l. and about 4 years after 
the money firſt received fails, and is now inſolvent, On a bill for 
account againſt all 3 truſtees, Ld. Chancellor ſaid the queſtion 
is, how fax the 2 other truſtees are anſwerable for R. That it 
could not be expected that all ſhould meet together to receive; 
but if they had, either one muſt have had the cuſtody of the 


whole, or it muſt be divided into ſhaxes. Suppoſe all the mo- 


ney had been lodged in banker's hands bona hde, and he had 
failed, ſhould the truſtees have been anſwerable, &c. And if they 
intruſt one of themſelves for convenience or neceſſity, at a time 
when he is ſolvent, which is no more than making him their 
banker, ſhall equity puniſh where there is no default? and this is 
the very caſe of CHURCHILL AND Horsox; and to charge truſtees 
in ſuch a caſe would make the caſe of truſtees very perilous, 
which are neceſfary for the common good and convenience of fa- 
milies, &c. And ſaid, he ſaw no reaſon why truſtees may not 
make one of themſelves their caſhier, where there is no fraud ; that 
this was a reaſonable thing at that time; R. was the only truſtee 


who lived in London, where the money was paid, &c. and as to 


an objection made as to the letting the money lie fo long in R.'s 
hands, he ſaid the caſe of R. differs from the caſe of a com- 
mon banker, where the money may be drawn out at plca- 


| ſure; but here R. had as good a right to the keeping it as the 
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others, and all paid out to about one 3d, and he was intruſted by 


the teſtatrix as much as the other. And decreed R. only to be 


chargeable. Ms, Rep. Trin. Vac. 1734. Attorney General v. 
Randell & al. 


: 


P—x} 


(O. a) Co-Truſtees. In what Cafes they mult all 


Uacat. * 


Jon. 


YA Term was conveyed to 2 truſtees, One diſagreed, and the 
other made a leaſe in ejeftment, And Hale Ch. J. held 
that he was a good leſſor, becauſe the other truſtee's diſagreement 
made the eſtate wholly his. Vent. 130. Paſch. 23 Car. 2. in 
caſe of Smith v. Whegler. ER 
2. Where there are 4 #ru/ees to grant leaſes, and a leaſe is made 


buy the authority of 3 only, it is a breach of truſt, and ſuch leſſee can 


have no relief in equity. Chanc. Cafes, 202. Mich. 26 Car. 2. 
Rothwell v. Hufley. | 


(P. a) Surviving Truſtee. His Power. 


„ i iV1 i 3 | 
1 "THE Court ordered the ſurviving eint feoffee to Wer 5 


ſale of land for payment of debts, as well as if the other had ge Rug UT 
been living. Toth. 168. cites Mich. 12 Jac. Billingſley v. — 
Matthew. | | | perjuries] 


gaveinſtruc- 
tions for his vill to be put into writing that his meſſuages and lands ſhould be fold by A. and B. for pay- 
ment of bis debts and l:gacies, and made R. and S. his executors, and died without further publication of 
his will; one of the truſtees died, and the ſurvivor and the heir were compelled to fel], becauſe the 
lands were tied with a truſt which would ſurvive in equity. Hard. 204. Mich. 13 Car. in Scacc. 
Gwilliams & al'. v. Rowel & al. | 


For more of Truft in general, ſee Enfant, Executors, 
Fines, Guardian, Powers, Kecovery Tommon, Set⸗ 
tlements in Chancery, Uſes, and other proper titles, 


Uacat, 


(A) Tn what Caſes it ſhall be made. [And when. | Fol. <= 


[1. TF a clerk of the King's Bench enters a judgment there 
| againſt the command of a judge of the Court, a vacat may be 
made of it in another term by order of the Court. Tr. 4 Ja. B. R. 
between RoN NET AND ROBINSON. Adjudged. ] 
2. J. S. impriſoned in the Counter at the ſuit of W.; in order | 536 ] 


£ 1 n 8. C. cited 
to get himſelf removed to the Fleet as a more agreeable priſon, f, Rep. 


made a bond as to B. and got it put in ſuit, and judgment thereupon 11 5. Mich. 
| Rn on 


33 Ulacat. 


12 Jac. in on his confeſſing the action, but B. knew nothing of all this matter. 
= . This matter being diſcloſed to the Court by W. and B. diſclaim- 
caſe of Diy ing the debt and ſuit, J. S. was remanded to the Counter, and a 
v. Hungate. vacat made of the record, D. 249. b. pl. 14. Harriſon's caſe, 
alias, Worley v. Harriſon. | 
3. G. obtained judgment againſt J. S. by cauſing another perſen 
to appear for him, J. S. having uo notice thereof, and a vacat was 
made of it, becauſe it was obtained by practice. Arg. Roll. 
Rep. 115. in caſe of Day v. Hungate cites 24 Eliz. Grevill's 
caſe, | 
4. Exceution was unduly ſued upon a judgment in debt confeſſed 
by the Ld. Cobham, and after his impriſonment for treaſon the 
plaintiff ſued an elegit, and it was ordered that vacat ſhould be 
made of the record thereof, Mo. 631. pl. 866. in cafe of 
Gillibrand v. Hubard cites Mich. 38 & 39 Eliz. Serjcant Hele's 
caſe. | 
A. confeſſed an action in the name of H. and he was ſentenced. 
in the Star-chamber, and that vacat ſhould be entered on the roll 
- of the judgment. Mo. 631. pl. 866. in cafe of Gillibrand v. 
Hubard cites Mich. 38 & 39 Eliz. Helcombe's caſe. 
ll Wines - 6. A. levies a fine by ancther's name of the other's land, the fine 
>. 3) fl. was ordered to be vacated. Mo. 630. Mich. 38 & 39 Elz. in 
4-5- C. the Starchamber, Gillibrand v. Hubard. ; 
7. In ejefFment, one E. was the defendant's attorney in a judeg- 
ment againſt the defendant by fraud betaveen the defendant's own at- 
torney and the plaintiff, and execution thereupon ; but becauſe at 
at another term it appeared to the Court by examination that the 
judgment was had by covin and fraud, a vacate was made of the 
judgment and reſtitution to the defendant. Palm. 197. Trin. 
19 Jac. B. R. Chapelyn v. Allen. | | 
8. A. takes a judgment in the mame of B. who dies, and ad- 
miniſtration is committed to J. S. A. enters ſatizfaftion on the judg- 
ment; J. S. the adminiſtrator of B. moved that the entry of ſatisfatTi51 
be vacated, and this appearing on a report of the maſter to whom 
it was referred, the Court ſaid the defendant had good equity, 
but they could not help him, and the rule was to vacate the 
entry of the judgment, niſi. 7 Mod. 13. Paſch. 1 Ann. B. R. 
Anon. | 
9. After judgment obtained, @ ſatisactian was entered upon the 
record by virtue of a forged warrant of attorney, the Court ordered 
the entry to be vacated. Barnard. Rep. in B. R. 320. Trin. 
2 Geo. 2. Wilſon v. Charleſworth. 
10. A warrant of attorney was to enter up ſatigfuction on a judg- 
ment of 121. 105, whereas 45 principal ſum recovered awas 121. 105. 
and for coſts 405. and 131. 104. more by way of incrementum, which 
in the whole amounted to 281. fo as there really was no ſuch 
judgment as for 121. 10s. but for 281. And the Court ſaid, 
that for that reaſon the judgment ought to be vacated ; but the 
ſame was vacated upon the other reaſon, in the plea above. 
Barnard. Rep. 320. Trin. 2 Geo. 2. Wilſon v. Charleſworth. 


For more of Uacat in general, ſee Fines, Ju)gment, and 
, | other proper titles, 


of 


— thy 


ani *%, A Ov 


4a wHS%* a XA 


1 


Value. 


(A) Ae to be computed. In Reference to Time. 


1. FN a replevin the caſe upon the evidence was, that before 
1 the ſtatute of ] einptores terrarum, a man made a feoff- 
ment in fee to hold of him by the ſervice of ſolvendi poſt quam- 
libet vacationem five alienationem, the value of the annual profits 
of the lands ; per Cur. the value ſhall be intended ſuch a value as 
was the value at the time of the feoffment made, and not as it is 
improved by ſucceſſion of time. 2 Le. 117. pl. 158. Mich. 
29 & 30 Eliz. C. B. Marſh v. Jones. | : 

2. The value of lande within the ſtatute of 1 E. 6. of monaſcerics, 
&c. is to be regarded as it was at the time of making the will, 
&c. or at leaſt as it was at the time of making the ſtatute, and 
if it was of greater value afterwards it is not conſiderable. 
Cro. C. 456. pl. 1. Paſch. 12 Car. B. R. Humphreys v. Knight. 

3. Youchee ſhall not render in value more than it was at the 
time of the warranty, and the value of the land is to be reſpected 
ultra repriſes. Cro. C. 436. in caſe of Humphreys v. Knight 
cites 6 E. 2. Voucher, 258. 19 H. 6. 46. 

4. Covenant to ſettle lands of ſuch a value. This relates only to 
the time of the ſettlement, unleſs the covenant is further, that 
they ſhall continue of ſuch value. Vern. 217. pl. 215. Hill. 1683. 
Speke v. Speke. 

5. If one deviſe land to the value of 1007. a year to ano- 
ther, it is prima facie the beſt rule of valuation to eltimate them 


at the value they were at the death of the deviſor ; per Holt Ch. J. 


12 Mod, 526. Trin. 13 W. 3. B. R. Berty v. Dormer. 


(B) By whom to be /ct. 


I. VALUE and eſtimation of jewels, and ſuch things, is al- 
ways as the buyer will account of them, and eſteem them. 
Arg. Bridgm. 127. in the caſe of SouTHERN v. How, and cites 


Mich. 38 & 39 Eliz. C. B. Davenport v. Simpſon. 


(O Pleadings. 


I. | ba an action an the caſe for 20 guineas, the value need not be 
ſet forth in the declaration, but may be given in evidence 
to the jury. But in debt for them it is otherwiſe ; for the action 


3 Le. 114. 
pl. 163. 
Mich. 27 
Eliza. C. B. 
the 8. C. in 
totidem ver- 
bis 
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on the caſe is brought for damages. Carth. 255. Mich. 


4 W. & M. in B. R. Fontzell v. Burrows. 


For more of Ualue in general, ſee Debt, Foreign Monep, and 
other proper titles. | 
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Uariance, 


— 
—— * - 


* 


(A) Between the Count and the Specialty. 


f1: ' big an ejectione ſirmæ, if the plaintiff declares von a leaſe of 
: a farm called D. of the pariſh of St. Mary Loades civitatis 
Glefter, and fhewws in evidence a deed of leaſe of the ſaid farm in the 
pariſh of Sr. Mary Loades, fuxta civitatem Glouceſter ; this is not 
any variance; for it may be in the pariſh of the city, and yet out 
| of the city; for zuxta excludes it out of the city. Paſch. 15 Ja. 
B. R. Ropixso0x aGainsr BupDox AND OTHERs: Adjudged 
upon evidence at bar. | | 
F2. But otherwiſe it had been, if he had declared of a leaſe of 
the farm in the ſaid pariſh in civitate, and ſhewed a deed of leaſe 
of the land in the pariſh juxta civitatem; for if it be in the 
city it cannot be juxta civitatem ; for juxta implies that it is out 
of the city. P. 15 Ja. B. R. Ropixnsox AND Puppox. Agrecd per 
| Curiam.] ; | 
So of debe of 3. Debt for 30 flane of 4wvoo!, and the obligation war one ſack of 
_ and val ; and yet good; for it is all one. Br. Variance, pl. 111: 
= & Cites Itin' Derby, in the time of E. 3. 
Br. Variance, pl. 111. cites tin. Derby, in the time of E. 3. 


4. In aſſiſe in C. the tenant pleaded jointenancy by deed in B. 
and it was faid that where the deed of jrintenancy varies in name of 
L 539 ] the vill, or quantity of the land, that this is not good. Quere if 
B. be a hamlet of C. and fo pleaded; for then it ſeems good: 
Br. Variance, pl. 69. cites 24 Aff, 6. | 
5. A man ſued execution upon a ſtatute-merchant againſt the 
conuſor, as executor of the conuſee; and the ob/zgation was A. W. 
fon of T. B. merchant and citizen of E. and the teſtament was MW. of _ 
B. merchant and citizen of H. omitting (/n of T.) and for the va- 
riance he could not have execution, but was awarded by the 
Court to a writ upon the caſe; quod nota; but at this day an 
alias diftns will ſerve as it ſeems. Br. Variance, pl. 49. cites 
24 E. 3. 67. | 
6. In aſſiſe of corody the plaint was apprender from week 10 
week, and the ſpecialty was fo, or from 15 to 15 days, and yet the 
plaint was awarded good. Quod nota., Br, Variance, pl. 72. 
| cites 29 Aſſ. 55. 
Hs wheres 7. By matter ex poſt facto, a man may vary from the ſpecialty. 
. Br. Variance, pl. 1. cites 2 H. 6: g. 1 
2 after ſpe takes baron, or where a ſquire grants, and after is made a knight, duke, or the like. Br. 
Variance, pl. 1. cites 2 H. 6. . 
8. Where 


Uariance. 539. 


8. Where the grant is of the office of packing of merchandize in 
London, taking ſuch profit, he ought to ſay that the cloaths and 
pelts whereof he is grieved, were merchandize which came from 
beyond ſea, or to be carried from hence beyond ſea, and if not, 
then ill; for where a grant, or cu/iom, or pardon, &c. are ſpecially 
upon ſuch particularities, there he ought 1 purſue it verbatim. 

Br. Plaint, pl. 4. cites 22 H. 6. 10. | 

9. A bend was entered into or payment of 80 l. of the money of 
Ne- Ferſey. IL he plaintiff declared for 80 J. of. the money of Eng- 
land; but was nonſuited. Ld, Raym: Rep. 697. Mich. 13 W. 3. 

Baſs v. Firmen. | 

10. In debt for rent, the plaintiff declared of a poaver to mall 
leaſes generally 5 but upon producing the deed, whereby the pow- 
er was reſerved, it appeared to be a power, with reſtriftions to 
make leaſes for 21 years in paſſeſſion and not in reverſion, rendering the 
encient rent, and not diſpuniſbable of waſte. Holt Ch. J. at Kingſton 
aſſiſes held this a material variance. 2 Ld. Raym. Rep. 792, 793. 

Trin. 1 Ann. July 1702. Sands and Taſh v. Ledger. 

11. In debt for rent, a declaration was of a leaſe rendering rent 
15 J. per ann. but the leaſe itſelf was rendering 15 J. per ann. rent, 
and 3 feauls ; and thereupon the plaintiffs were nonſuited. 2 Ld. 
Raym. Rep. 793. Trin. 1 Ann. Sands and Taſh v. Ledger. | 

12. In covenant the plaintiff declared of a deed bearing date on 
ſuch a day of March anno Domini 1701, and on ſuch a year of the 
king ; but upon oyer the deed had neither the words [anno Domini) 
nt (ann regni). But the Court held this no variance; for it 
was implicitly in the deed. 2 Salk. 65 8. pl. 2. Trin. 1 Ann. B. R. 

Holman v. Borough. 

13. In debt upon a recognizance, the plaintiff declared as on a A ſcire fa- | 
recognizatice acknewledged in C. B. coram G. Treby mil. & focis ig nes ſued 
fuis ; but the record produced was a recognizance taten before Ne- — ac 
vil J. at his chambers in Serjeant's-thn, and by him brought and de- acknow- 
livered into rourt. This was held 2 variance. 2 Salk. 659. pl. 4. ge 5. 1 
Mich. 2 Ann. B. R. Chetley v. Wood. | ant, jt : 


rayed oyer 
thereof, and of the condition. The condition recited in the ſcire facizs was, that = 1 
ſhould give notice of trial proſecutori (et) ejus clerico ; but the condition of the recognizance entered 
upon the oyer was, that the defendant ſhould give notice of trial pꝛoſecutori (aut) ejus clecico. This 
was held to be a manifeft variance; and thereupon judgment was given for the defendant. 2 Ld. Raym. 
Rep. 757. Paſch. 1 Ann, The Queen v. Ewer, ——2 Saik. 564. pl. 3. S. C. but S. P. does not ap- 
dear. 7 Mod. 9. S. C. & S. P. 


14. In debt on bond, the plaintiſf declared of a bend made to [| 540 
him to pay 40l. to the plaintiff himſelf ; whereas the bond qvas for pay- 6 Mod. 228. 
ment of 401. to the plaintiff's attorney or his aſſigns (not ſaying to ha "ny 
the plaintiff himſelf), But this was held no variance. 2 Salk. 659. 7 
pl. 5. Mich. 3 Ann. B. R. Roberts v. Harnage. 

15. An information for a libel ſet forth ſeveral ſcandalous mat- 2 Salk. 669. 
ters therein contained, but in the ſetting forth one of the ſen- Ta 8 
tences of the libel, it was recited with the word ner) inſtead of po 4 : 
not this was held ſuch a variance, that judgment was given for note, that 
the defendant. 11 Mod. 78. pl. 12. 84. pl. 4. 95. pl. 4. Mich. ho ee 
5 Ann. B. R. The Queen v. Dr. Drake. 5 

| | teration of the words, == Holt's Rep. 347. S8. C. &=. 2 2 gumen's. 
| 10. In 


' 
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Ucador and Aendee. 
16. In delt upon an obligation, the plaintiff declared again/? 
Fehannem Meredith nuper de parochia Sanctæ Anne Weſtm. in con! 

pred” V ictualler al dict. Johannem Meredith de parochia SanQz 

Anne. The defendant prayed oyer of the chligation, which was 
ſet forth in hæc verba, and was Johannem Meredith de parechia 
Sante Anne in com. Middzſzx, and demurred generally; and the 
Court upon the firſt argument ſceming to think it a material 


variance, the plaintiff prayed leave to diſcontinue, & habuit. VIS. 
Rep. Mich. 5 Geo. B. R. Arnold v. Meredith. 


549 


For more of Uariance in general, ſes Miſcaſting, Milnol⸗ 
mer, Trial, and other proper titles. 


Uendor and Uendee. 


(A) Diſputes between them. Bills to carr y Articles 


into ÞFixecution, 


8. c. cited 1. BIA for a ſpecific performance of articles, for the pur- 


— gs chafe of lands, &c. in Kent. The caſe was, the plain- 


incaſe of tiff agreed to ſell the manor and lands in A. in Kent to the defendant 
Lewis v. by a particular, wherein the manor and royalties are mentioned, but no 


— value ſet upon them therein. It happened that the plaintiff had 10 


Lzxcn- 


AnnE, 23 7itle to the mancr ; but had been in poſſeffron of the royalties for ſeveral 
Paſch. 3 years. The defendant objefed againſt going on with the purchaſe, 


— that this vas a contract at a South Sea price, viz. 46 years purchaſe ; 


being ac- and 2dly, that ihough no value awas ſet upon the manor and royalties by 
— the particular, yet they are valuable in themſelves, and was a great in- 
manor was ducemert to him to purchaſe the eſtate, and “ therefore ſince the 


ef little or plaintiff, cannot ſtrictly perform his part of the agreement, by 


e it conveying the manor, he ought not to have the aid of a Court of 
that the Equity to compel the defendant to pay the money, ſince he cannot 
other cic- have the full benefit of the agrerment; for this laſt reaſon the 


88 bill was diſmiſſed, but without coſts, if tlie plaintiff would deliver 
viz. the un- up the articles; per Macclesfield C. MS. Rep. Hill. 8 Geo. 


reaſonable Canc. Sir Geo. Hanger v. Eyles. | 

price, was 

that which really inclined the Court to lay hold upon a point too inconſiderable otherwiſe to have been 

taken notice ot. 5 ; 

*[541] a Els f 

* —— 3. A bill for the ſpecific performance of articles for purchaſe 
a 


ker ld the Of land, was brought by vendor, in which articles was a proviſo on 
ume was Or before ioth November to lay ſuch an abſtraft of the title before 
| 8 N | 


counſel 


.  @ 


Uendor and Uendee. 54% 


tounſel of wendee's, as the ſhould * approve. The agreement was very mate- 


for 40 years purchaſe. The bill was diſmiſſed with coſts, becauſe —.— 


the title was not laid before counſel within the time limited ; per South.-Sea 


Parker C. 10 Mod. 503. Trin. 8 Geo. 1, in Canc. Lewis v. ſtock, from 
Lord Lechmere. | _— _ 


the purchaſe was to ariſe, was fallen near two-thirds after the time ſo limited. Ibid. 

* A covenant to make ſuch a title as wendee's counſel ſhall approve of, means no more than that the 

plaintiff ſhould make out a good title; for if the counſel diſapprove of a good and clear tit'e (ſuch a 

title as a court of law or equity would take to be a good title) yet the vendee will be bound by his bar- 
gain» See 10 Mod. 505. in caſe of Lewis v. Ld, Lechmere. 


3 And another point was, but not determined, vhether it be con- 
ſiſtent with the rules of equity to decree a performance in ſpecie 
of /e extravagant a bargain as a ſale of land at 40 years purchaſe, 
though it ſeems that influenced the decree. See 10 Mod. 503. 
&c. in caſe of Lewis v. Lord Lechmere. 


S.P. debated 
in the Houſe 


of Lords, 


but undeter- 
mined, and 
a decree 
made upon 


another point. See G. Equ. Rep. 155, 156. Keen v. Stukely.— In which lat caſe, it was deter- 
mined in the court of Exchequer (before it went up tothe Houſe of Lords) that they would inforce a ſpeci- 
fic performance of ſuch contracts, if the price was reaſonable at the time the contract tas made, hom 


for a ſpecific rn as well as the vendee. 


diſproportionable ſoever after-accidents might make it. Arg. 10 Mod, 504. 


4. Alſo it was held, that upon mutual articles there ought to 
be mutual remedies; and therefore the vendor may come into equity 
And Parker C. was 
of opinion, that the remedy the yendor had at law upon the 
articles, was not adequate to that of a bill in equity for a ſpe- 
cific performance. 1o Mod, 506. in caſe of Lewis v. Lord 
Lechmere. | 

5. Decreed, that where articles were not obtained with the ſtricteſt 
fairneſs, the conveyance to be ſet aſide, and the purchaſe to ſtand 
as a ſecurity for the conſideration- money. MS. Tab. cites 
Feb. 5. 1702. or Feb. 28th. 1722. White v. Lightburne. 


(B) Diſputes between them relating to the Title. 


I, THe plaintiff bought of the defendant the reverſion of a 
copyhold which he could not enjoy, and confeſſed by the de- 


fendant's anſwer; thereupon a ſubpoena is awarded againſt the de- 


fendant, to ſhew cauſe why he ſhould not repay the money received 
upon the bargain. Cary's Rep. 132, 133. cites 22 Eliz. Picketon 
v. Litecote & alios. fig to B—5 

2. A verbal ſale was made of a 3d part of a ſhip is B. H. gives 
bond for the —— and the ſhip is — gi his poſſeſſion ; B. de- 
mands a bill of ſale of the vendor, without which he cannot make 
a ſatisfactory title to any other purchaſor. Vendor refuſes, B. ſends 
the ſhip a voyage, and after ſues to have his bond delivered up. Ven- 
der then offers a bill of ſale. B. refuſes. Decreed the bond to be 
delivered up, and the 3d part, &c. re-aſſigned to the defendant. 
2 Chan. Caſes, 5. Mich. 32 Car. 2. Legate v. Hockwood. 
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Where a 
man feils a 
thing ro 
another, it 
is implied 
that the 
vendcr ſhall 
make aſſur- 
ance by bill 
of ſal: to the 


vendee, but not unleſs it be demanded; per Finch Chancellor. 2 Chan, Caſes, 5. Mich. 32 Car. a. 


Legite v. Hockwood, 


Vol. XXI. Qq 


3- A 


$42 


Thid, The 
like caſe and 
decree ſaid 


be 6 months Fully ſeiſed, Sc. but ſome proof being made that it was declared 


defore be- 
eween Far- 
rer and Far- 
ter. 


S. C. cited 
per Ld. 
Rawlinſon. 
2Vern. 160. 
by name of 
of Taylor 
v. Tabor. 


and A. to re-aſſign. And this decree affirmed by Lord Chancel- 
Smith, © 


ment, and * coſts. Chan. Caſes, 1 LO Mich. 14 Car. 2. Cold- 


40l. per ann. A. ſells part of theſe lands to C. and covenant: 
. that the ſame are free of incumbrances done or committed by 
Bim. Ld. Keeper inclined to relieve, becauſe the vendor knew 
the lands were charged with the rent, and it was a fraud to fell 


Uendor and Uendee. 
3. A. articles with B. for the purchaſe of land of B. and upon 
looking into the writings it appears that B. has no title to the land. 
This Court will never decree the payment of the purchaſe-mo. 
ney. Arg. Nelf. Chan. Rep. 189. 1691. in caſe of Sands y, 
Fleetwood. ; 

4. A. agreed to purchaſe a ferm for years of B. and his wife, 
which ſhe had as executrix, and on which was a mortgage of 
210l. An aſſignment was executed, and B. gave a note of 2101, 1 
the mortgagee, and of 240l. to B. and his wife, being the whole 
purchaſe-money, and a receipt was indorſed. But after it came 
out, that B. and his wife, before marriage, Bad agreed to ſettle it on 
themſelves and their iſſue. B. and his wife brought a bill for the 
money, and A. brought a croſs-bill for the diſcovery of the arti- 
cles, and to have up his note; and by anſwer denied notice at 
the time of the purchaſe. B. and his wife admitted the articles, 
but inſiſted that the premiſes are in Middleſex, and the article; 
were never regiſtered in the Middleſex Office, and ſo void as againſt 
A. But the Maſter of the Rolls diſmiſſed the original bill with 
coſts, and coſts alſo on the other, and the note to be delivered up, 


lor. Mich. 1727. Abr. Equ. Caſes, 357. pl. 11. Beatniff v. 


(C) Diſputes. Relating to Warranties and Covenants. 


; C Purchaſed church-lands in the rebellion in fee, and af- 
* terwards ſold them to H. and covenanted that he was lau- 


upon the ſealing, that the vendor ſhould undertake for his own aft 
only, it was decreed that the defendant, who had recovered by 
judgment at law, ſhould acknowledge ſatisfaction on the judg- 


cot v. Hill. 
2. A. purchaſed lands of B. which were charged with a rent of 


them without diſcovering that incumbrance. N, Ch. R. 118, 
19 Car. 2. Harding v. Nelthorp. oh 

3. A purchaſor of crown lands in the rebellion ſells part to A. 
and covenants to make further afſurance, On the king's reſtora- 
tion, he had a leaſe for years made to him for 3ool. under the 
king's title. Decreed he ſhould aſſign his term in the part he 
fold. Chan, Caſes, 274. Hill, 27 & 28 Car. 2. Taylor v. Debar, 


Uendor and Uendee. 


(D) V. -udoy and Creditors of Vendee. Diſputes, re- 
lating to Purchaſe Money unpaid, and what ſhall 
be ſaid Payment. 


NE hundred and fifty pounds is to be paid by the ven- 
The vendee by the vendor's order 
Fool. part to a bond creditor, and takes an aſſigument to himſelf 
the bond, and likewiſe other money to other creditors by 
vendor's order, but took ſecurity for re-payment on certain con- 
Decreed to be ns payment to the vendor, ſo long as the 
aſſignment of the bond, and the ſecurity for re-payment, were 
kept on foot, and not delivered up to be cancelled. Fin. R. 84. 
Hill. 25 Car. 2. Magſon and Sitwell v. Fane, Clayton, & al'. 


dee to the vendor. 
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But ſee pag. 


20. ſome 
quætes upon 


2. A. ſells to B. who covenants only againſt A. and all claim- 
B. ſecured the purchaſe- money; 
but before payment the land was eviFed, but not by any title 
under A. but by a title paramount. 
that he might not be forced to pay, ſeein 
was relieved by the Lord C. ex relatione C 
19. Hill. 31 & 32 Car. 2. Anon. 
3. A. ſells land to B. who afterwards becomes a bankrupt, part 
of the purchaſe-money not being paid. A. ſhall not be bound to 
come in as a creditor under the ſtatute ; but the land ſhall ſtand 
charged with the money unpaid, and that without any ſpecial 
purpoſe, Vern. 267. pl. 267. Mich. 1684. 


ing by, from, or under him. 


B. ſued to be relieved, 
the land was loſt; and 


urchill, 2 Chan. Caſes, 


agreement for that 
Chapman v. Tanner. 


E) Diſputes relating to the Particulars of the Eſtate. 


A, articled 
to grant and 
convey to B. 
an eſtate of 
1301. per 
ann. and 
upon the 


granting and conveying thereof B. was to pay 35 years purcbaſe. But B. diſcovering afterwards that 
301. per ann. was copy bold, and therefore refuſing to go on, A. brought his bill, but Ld. Macclesfield 
would ndt decree a ſpecific execution, it being unequitable, and a matter proper for a jury to mitigate 
damages, but ordered the money paid to be returned, but without coſts. Ch. Prec. 575. Sir H. Hicks 
8. C. cited Arg. 10 Mod. 504, in caſe of Lewis v. Lp. LI MER R, ſaid, that the 
vendor offered to procure an infranchiſement of the copybold or make any comperſation in the price, and yet 

In the cafe of Hicks v. Philips, Ld. 
Chancellor ſaid, there was no colour for a court of equity to aſſiſt this contract; but if the phintiff 
had ſued at law upon it, this Court would ſet ſuch a contra afide as to the copyhold, and that it 


was a clear caſe, but that he would not determine upon the point of a hard bargain, but upon the other 
celled, and the money paid down to be repaid, 


1. A Covenants that he is ſeiſed in fee-ſemple, where in truth 
it was copyhold in fee, according to the cuſtom ; per Cur. 
the covenant is not broken, and the jury ſhall give damages in 
their conſciences according to the rate the country values fee- ſim- 
ple land more than copyhold land. Noy, 142. Grey v. Briſcoe. 


the Court diſmiſſed the bill, the price being unreaſonable, 


int, ordered the articles to be delivered up and can 


8. from B. for The parti- 
cular left 
out was A 
cepy bold 


Which was about 24 l. per Ann. and in the rentall given in had which o 


2. A. agreed for the purchaſe of the manor of | 
40001, B. gave in particulars, but omitted a copyhold tenement, 
of which he was ſeiſed before he was ſeiſed of the manor, and 
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844 Uendot and Uendee. 
cheateda made himſelf tenant for 4s. 8d. per ann. quit-rent,—But the 
| Bile before, words of the conveyance to A. being of the manor, with all its 
intended to Tights, members, and appurtenances, A. would include the 241. per 
paſs in de- ann. or as much as was copyhold, and held of the ſaid manor, though 
_ = never agreed or intended to be fold, nor mentioned in the parti- 
ir Wm. Cular, and B. enjoyed it 6 years after the conveyance. Decreed 
Sir Wm. Cular, and B. enjoyed it 6 years he conveyance. Decree 
Beverſham's that A. re-grunt the 241. per ann. to B. in ſuch manner as that 
. ſuch part of it as is freehold may be held by B. and his heirs, 
194. Paſch. and what is copyhold may alſo be held by B. and his heirs, but 
26 Car. 2. ſubject to ſuch rents, duties, and ſervices as before A. purchaſed the 
e ſaid manor, and that B. pay A. all arrears of rent for the ſaid 
8. c. farm, ſince the purchaſe by A. and a perpetual injunction to ſtay 
A.'s proceeding at law, &c. Fin. R. 80. Hill. 25 Car. 2. Tyler 
v. Beverſham. 

3. A purchafer of ſeveral parcels of land had land conveyed nt 
mentioned in the particular by which the purchaſe was made, nor 
intended to be conveyed, but decreed back to the vendor. 2 Chan. 

Cafes, 195. Paſch. 26 Car. 2. Taylor v. Beverſham, 
Chan. Rep. 4. A, enters into articles with B. to convey to B. and in the 
el articles it was ſaid the lands completely contained ſo many acres as 

mentioned in the particular; yet in that very particular, and alſo 
in the conveyance, it was ſaid ſo many acres by eftimation, Decreed 
that the defendant, having taken a conveyance, {hall not reſort 
to the articles, or to any particular, or to any averment or com- 
munication ; for ſuch things ſhall never be admitted againſt the 
deed, and fo denied to make any allowance for defect of acres or of 
commons, but where there were more lives than charged in the par- 
ticular, there ſhall be a deduction. Fin. R. 310. Trin. 29 Car. 2. 

Twyford v. Warcup. | Wo 
F. A, purchaſed the manor of D. in which were certain lands 
called B. and P. The manor at the time of the purchaſe, was m 
mortgage fer a term of years, and the mortgage was paid off, and 
the term 2//ioned in truſt ta attend the inheritance z afterwards A. 
upon the marriage of his ſon ſettles part of theſe lands, and among jt 
them the lands called B. and P. but no care was taken of the mort- 
gage term that ſtood outy afterwards A. being in paſſeſſian, contratts 
with the defendant 0 ſell him all the ſaid manor except the lands 
called B. and P. but fhews part of the lands of B. and P. as part 
that he awould fell, but the defendant did not know that any part 4 the 
lands were called by that name, and in the convegzance to the defend- 
ant there if an exception of lands called B. and P. After the pur- 
chaſe money paid, the defendant was evicted of part of the lands 
called B. and P. (which he did not know by that name, for they 
had been ſhewn to him as part of his purchaſe, and he paid for 
them) by the plaintiff who claimed under A.'s ſon; upon which 
the defendant having found the old term that was on foot at the 
time of A.'s purchaſe, get an afſignment of it, whereupon the 
plaintiff brought his bill to be relieved, and to have an aflign- 
ment of the term; and that as to the lands called B. and P. he 
was no purchaſor of them, for they were expreſsly excepted in 
the conveyance; but my Ld, Chancellor was of opinion, Par” 
* | ele 


Uendor and Uendee. 


theſe lands being ſhewn to the defendant as part of his purchaſe, 
and he not knowing them to be excepted by the name of B. and 
P. was in equity a purchaſor of them; and the Court ought not 
to aſſiſt in defeating of them, and therefore diſmiſſed the bill as 
to all the lands purchaſed by him. Abr. Equ. Caſes, 355. Mich. 
1698. Oxwick v. Brockett. 

6. A. was poſſeſſed of a term in 3 ſeveral houſes, and purchaſes 
a term in 2 other, in his own and his wife's names. A. mortgaged 
the 3 firſt, and died, and left his wife executor, who gave out 
particulars for ſale of all 5 houſes. B. agreed to purchaſe all, and 
they were conveyed by the name of all the houſes as were in mortgage. 
The wife being afterwards informed, that the 2 laſt purchaſed 
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houſes were her own by ſurvivorſhip, and not liable to her huſ- [ 545 J 


band's debts, nor conveyed to B. as not being in mortgage, ſhe 
refuſed to let B. have thoſe 2, though it appeared in the cauſe ſhe had 

en ſaid foe had fold them as well as the other 3 to B. Upon a bill 

B. though the Court was ſatisfied that A. had covenanted to 
convey all 5 to B. and thought ſhe had ſo done, yet there being no 
agreement in writing as to the 2 houſes not contained in the con- 
veyance, the ſtatute of frauds and perjuries would not let them 
decree the 3 them; for though the particular was in 
writing, and thoſe 2 houſes mentioned in it as well as the others, 
and though it was proved that that particular was fhewn to B. 
yet it was not proved to have been ſhewn to him on the purchaſe, 
nor that he purchaſed by it, Ch, Prec, 29. Mich. 1691, Caſs v. 
Waterhouſe, | 


(F) Diſputes as to Accidents befalling the Eftate 
after the Contra, 


t. A Articles on behalf of B. for the purchaſe of 4 houſes in Ja- 


maica, and to pay 800l. for them. A. upon ſeveral pre- 


tences delayed the performance. The vendor brought a 31¼ for a 
ſpecific performance. Pending the ſuit, the houſes are ſwallowed & 

an earthquake. Notwithſtanding which, and that A. had not et. 
feats of B. ſufficient to pay for the purchaſe, yet a ſpeciſic exe- 
eution was decreed, And the decree affirmed in the Houſe of 


Lords. 2 Vern. 280. pl. 267. Mich, 1692. Caſs v. Ruddle & al. 


2. A. by articles reciting that he had a church leaſe for 2 lives 
eovenanted to convey his title to the premiſes by ſuch a day to 
J. S. as J. S. or his counſel ſhould adviſe; after the articles and be- 
fore the time for the conveyance, one of the lives dropt. Ld. Keeper 
decreed that in regard here was no default in the ſeller in making 
the conveyance, the loſs of the life ought to be born by the pur- 
chaſor. ms.'s Rep. 61, 62. Mich. 1702. White v. — Tug 

3. As if the reverſioner articles to ſell the reverſion expectant upon 2 
lives, and one had died before the conveyance, the purchalor in 
fuch cafe ſhould have the benefit of it, and both in this and the 
former caſe the eſtate is as conveyed from the time of the arti- 


Q4q 3 . 
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er makes a 
uzre of 

reaſon 
of this diſ- 
tinction be- 
tween the 


Uendor and Uendee. 


cles ſealed ; per Id, Keeper. Wms.'s Rep. 62. in cafe of White 


v. Nutt. | 

4. But his lordſhip ſeemed to think that F all the lives had dropt 
in the firſt caſe before the execution of the conveyance, it might 
have been another conſideration ; for that the money was to be 
paid upon the conyeyance, and no eftate being left,” there could be no 
conveyance, Wms.'s Rep. 62. ut ſup. White v. Nutt. | 


ois of part and of the whole, and refers to the caſe of Cafs v. Rudele, which ſee ſup. pl. 1. 
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A. alſo requeſts B. and C. to requeſt 


. If A. buys a houſe, and before the time agreed upon for the 
— of the — the houſe 1 burnt down ; 2 b ul 
will not in equity be bound to pay for the ſame, and yet the houſe 
may be built up again; per the Maſter of the Rolls. 2 Wms. “s 
Rep. 220. Paſch. 1724. in caſe. of Stent v. Baylis. 0 

6. A reverſion expectant on an eftate for life was decreed to be ſo 
to the beſt purchaſor, F. S. was reported and abſolutely confirmed to 
be ſuch, but the conveyance was not executed long after, before 
which J. S. was erdered to bring his purchaſe money into the bank; 
the /ife fell in. The Maſter of the Rolls decreed J. S. to pay in- 
tereſt from the time of his being abſolutely confirmed the beſt 
purchaſor to the time of bringing the money into the bank ; for 
from the time he was ſure of his title, though the life had dropt 
the next day, and the life wearing from that time was equivalent 
to taking = profits, and had he taken the profits he muſt have 
paid intereſt. And the party was thenceforth a truſtee for the 
purchaſor; nor did it appear that J. S. had the money lying by him, 
and therefore the intereſt belonged to the ſeller, or to the truſts 
for which the eſtate was to be fold, 2 Wms. 's Rep. 410. Paſch. 


ex parte Manning. | | 
(G) Thich of them is to do the firſt 42. 


I, A In conſideration of 1001. promiſed F. 8. that B. and C. 
Huld ſell F. S. ſuch lands, proviſo that J. S. ſhould pay on 


ſuch certain day to B. and C. 20001. at which time B. and C. ſhould 


be ready to convey to J. S. the ſaid lands, and on default of payment 
of the 20008. at the day, J. S. ſhould Ic the 1001, and the contra 


for the land ia be void. J. S. neither paid nor tendered the money 


at the day, which was the firſt act to be done, and he has no re- 
medy for 8 of the 100l. Godb. 337. pl. 432. Trin. 
21 Jac. B. R. Killigrew v. Harper. | 

2. If one be to ſeal a conveyance generally, there the counſel 
of the purchaſor is intended to draw the conveyance, and then the 


ne ought to tender them; per Windham J. and not denied 


y any. Lev, 44, Mich, 13 Car. 2, C. B. Webby, Bettell, 


(A) Vendor and Vendee. Diſputes between them. 


1. A Has 4 feoffees to his uſe B. C. D. and E. A. fells this land 
A * to F. and requires B. and C. to Paſs the 27 of it to F. and 
„and E. in the name of 

| A. 


10 that 


f 
t 


Uentre Jnſpicfendo. 


A. that they alſo ſhall paſs the eſtate to F. and they and B. and C. 
do all this, and paſs the eſtate accordingly to F. but A. did not 
ſpeak with D. and E. to this purpoſe ; A. afterwards ſells the ſame 
land to G. and requires D. and E. to make an eftate to him of it, and 
they do ſo. Upon a ſuit in Chancery by F. againſt D. and E. 
they were diſcharged by the advice of the juſtices, for A. did not 
perſonally require them to make an eſtate to F.—F. may ſue A. 


and alſo G. if G. had notice of the firſt ſale; and G. may alſo ſue 


A. for this deceit. Jenk. 107. pl. 5. 

2. A. agreed for the purchaſe of land of J. S. and was to pay 
down 2001, which A. was to give bond for, but if the purchaſe 
went on, was to go as part of the purchaſe money; but J. S. pre- 
tending incumbrances, demanded payment of the 2001. which A. ten- 
dered and J. S. refuſed ; afterwards B. agreed with A. for pur- 
chaſe-of the ſame, it being generally ſaid that A. had receded 
from the agreement, and B. paid 3ool. in part. And decreed 


the purchaſe of B. to ſtand. Fin. R. 332. Mich. 29 Car. 2. 


Huntington v. Howes & al. | 
3. But if the vendor, not aſſiſted by any a& of the firft vendee, ſells 
and conveys the land to a 2d vendee, having notice of the preceding 
contract, in ſuch caſe, as from the time of the contract, the ven- 
dor was to be conſidered as a truſtee for the firſt vendee, ſo equi- 
ty ſtill transfers the truſt to the 2d vendee, and the 2d vendee 
may in ſuch caſe be compelled to a ſpecific performance. Arg. 
10 Mod. 527, 528. in caſe of Acherley v. Vernon. | 


F or more of Vendor and Vendee in general, ſee Conditions 
Fraud, Purchaſor, and other proper titles. 


 *Uentre Jnſpiciendo, 


(A) Awarded by whom, and in what Cafes. 


I, USTICES of peace may award the writ of ventre inſpicien- 
do as well as juſtices of gaol delivery; per Frowike Ch. J. 
& tamen dubitavit. Kelw. 5 1. pl. 4. Trin. 18 H. 7. Anon. 

2. Sir F. W. died. His lady enſeint. P. who married Sir 
F. W. 's eldeſt daughter, and who had the greateſt part of the eſ- 
tate ſettled on him upon the marriage in default of iſſue male, at- 
tempted to ſuffer a common recovery, in order to bar the remain- 
der in uſe, limited to the firſt ſon of Sir F. and fo diſinherit the 
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547 Uentre Jnſpiciendo. 
by 124nights, iſſue en ventre ſa mere. The widow of Sir F. petitioned the 
| OS ee judges and the lords in council, to ſtay his proceedings, ſuggeſt- 
i= the pre- ing that ſhe was with child; which was granted. Whereupon 
fn of the P. ſuggeſted in Chancery, that ſhe was not with child, but by 


4+ nie» ſuch pretence detained the evidences of the lands, and ſtopped 


done accord- his ſuffering a recovery, and prayed the writ de ventre inſpicien- 


ingly, and do, which was granted. Whereupon the ſheriff of London, with 
3 a jury of women, whereof 2 were midwives, came to the lady's houſe, 
weeks gone and into her chamber, and ſent to her the women, ſworn by the ſheriff 
with cid. before, to ſearch, try, and ſpeak the truth whether ſhe was with 
another writ child or not. The men all went out, and the women ſearched the 
iffued to the lady, and gave their verdict that ſhe was with child; whereupon 
ſheriff io the ſheriffs returned the writ accordingly. Moor, 5 23. pl. 692. 
4 * 39 Eliz. Dame Willoughby's caſe. 
e d:or: ſhould be wwell ded, and ſhould cauſe ber i 

— COR e <orit, fare 8 of them ſbould be - "t br = gf & . 
and afterwards be returned that he had done accordingly, and that ſhe was deli of a daughter. 


Win. 71. 3. A widow married again within a week after the death of her 
6. C. fays fir/t huſband, whoſe couſin and heir brought the writ de ventre 
directed to inſpiciendo, directed to the ſheriff of London; who returned, 
the ſheriff, that he cauſed her to be ſearched by ſuch matrons, who found 
e 4 9 9 her with child, & quod paritura fuit within 20 weeks. It was 
— 14 . then prayed that the ſheriff might take hen into his cuſtody, and 
men, in the keep her till ſhe was delivered. But becauſe ſhe ought to live with her 
22 £ . huſband, the Court would nat tale her from him, he entering into a 
. nizance that ſhe ſhould not remove from his then dwelling-houſe, 
ſheriff exe- that one or two of the women returned by the * ſheriff ſhould ſee 
2 1 = her every day, and that two or three of them ſhould be preſent at 
Lit. 3. b. delivery; and a writ was awarded accordingly to the ſheriff of 
548 J Surry. And afterwards ſhe was delivered of a daughter, who was 
found by inquiſition to be the daughter and heir of the 1ſt 
huſband. Cro. J. 685. pl. 2. Paſch. 22 Jac. B. R. Theaker's 
caſe. 
4. A. by will gave a ſum of money to be laid out in land, and ſet- 
tled on B. (an extravagant perſon) for life, remainder 70 his jirft, 
ec. ſon in tail male, remainder to his daughters in tail general, re- 
mainder 0 a charity. B. married a woman of ill reputation, and 
dying ſoon after, the wife pretended to be with child. The Maſ- 
ter of the Rolls decreed the maſter to appoint 2 midwives, who 
ſhould reſort to the widow, ſearch her, and ſee whether ſhe was 
with child or not, aud attend at the birth; whereupon, and after 
attendance on the maſter, ſne at length declared that ſhe was not 
with child. Cited Arg. 2 Wms”s Rep. (591.) Trin. 173 1. as the 
caſe of the Attorney-Gencral v. La Roche. 

5. Lord C. King held this writ to be Lg common right, and ſaid 
that it is in the regiſter, though not in F. N. B. and is to ſecure 
the next heir from any ſuppoſititious births; and that it ies for a 
tenant in tail, becauſe when it was firſt allowed, an eſtate tail was 
a qualified fee. And in the principal cafe, the widow being ad- 
mitted to be with child, the Court will fx a place agreeable to both 
parties for her to be at, till delivered, and where the heir may, at 
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Ueſtry. 


nw times, from time to time, on notice, ſend women to ſee 


er, and to be preſent when the child is born; and in that caſe 
there is no occaſion to execute the writ in a ſtrict manner. 
2 Wms.'s Rep. 593. Trin. 1731. Ex parte Aiſcough. 


Ueftry, 


(A) Power of a Veſtry, and Right of being at it. 


1. PREPL EVIN againſt A. who avowed, becauſe at a convo- 


cation ef the pariſhioners of W. to repair their church, they 
taxed the pariſhioners at 10l. by their afſent, and to levy of every 


carve of land Gd. and of every cow 1d. half-penny, and of every 10 
ſheep a half-penny ; and becauſe the plaintiff had land, ſheep, and 


cos, which amounted to 9s. and the defendant was ordained to 
be colleQtor, and to diſtrain thoſe who would not pay; therefore 


he diſtrained the plaintiff, becauſe he would not pay, and ſaid 
that ſuch cuſtom has been there time out of mind. And per 
Thorp, the aſſent and cuſtom are not double, and the aſſent is 
the effect, and is inforced by the cuſtom ; and by him it would be 
more ſtrong to maintain the avowry, by reaſon of a cuſtom, viz. 


to diſtrain if it were not by aſſent. And per Belk. ſuch matter 


ought to be aſſeſſed and ordered by the ordinary. And "Thorp 
agreed that thoſe who aſſent ſhall be bound, by which he ſaid that 
he did not affent to the ſum, nor to the diſtreſs ; priſt ; and the 
others e contra. But ſome ſaid, that the plaintiff might have de- 


- murred upon the avowry. Quzre inde ; for the iſſue was taken 


as above. Br, Cuſtoms, pl. 6. cites 44 E. 3. 18, 19. 

2, Lands of 81. per ann. purchaſed in E. 6th's time by a pa- 
Tiſh, in truft for charitable uſes, was improved by building to 4501. 
and the rigſtees, by order of vgſtry for 1000/. paid for the uſe of 
the pariſh, grant an annuity of 1001. per ann. to J. S. for life; and 
Ld. Wright thought it no breach of truſt, and decreed to pay 


J. S. the arrears, and growing payments. Ch. Prec. 225. pl. 184. 


Trin. 1703. Attorney-General for St. Clement Dane's Pariſh v. 
Lady Hart. | 

3. Caſe by the plaintiff as a pariſhioner of C. againſt the defend- 
ant, clerk of the veſtry there, for ſhutting the . door, and keep- 
ing the plaintiff out of the room, ſo that he could not come in to vote, 
cc. Upon a demurrer it was inſiſted that action would not lie; 
for if it ſhould, then every pariſhioner kept out might have — 
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549 Ueftry. 
becauſe the like action; therefore to avoid multiplicity of ſuits, this will not lie, 
- plaintiff oid unleſs he had ſet forth ſome particular damage to him. But per 


7 Cur. the plaintiff as a pariſhianer hath a right to be preſent and 


Seh he vote in the veſtry, at the election of pariſh-officers, and as to all 
_ . rates with which the pariſhioners are charged; ſo that this action 


the Court is his proper remedy for the injury done by the defendant, by hin- 
hetd that he dering him to come into the veſtry-room ; for if it would not lie, 


cou'd not he hath no other remedy. 8 Mod. 52. Trin. 7 Geo. 1722. Brown 


maintain 

this action; v. Reyland. 
but had he ſet forth ſuch right, the action would have laid, becauſe if he had a right, he muſt have 
a remedy to aſſert it; and he has no remedy but this action; for there is no breach of the peace, or 
Injury to the public, ſo as no indictment or information can be good in this cauſe. But becauſe he 
did not ſet forth a right to enter the room, which otherwiſe might be the room of the defendant, 
where the plaintiff had no right to come, judgment was given againſt him una voce, and not upon the 
merits of the caſe. | 


4. A veſtry was called to conſider about building a workhouſe, 
where it was agreed to, and to borrow money for that purpoſe ; 
and that 2&hoever ſbould be boung for it ſhould be indemnified by the pa- 
riſh. This order was confirmed by another, and both ſigned by 

vicar and ſeveral of the — 300 l. being the ſum 
agreed upon, was borrowed of A. to whom B. gave bond for it. 
An order of veſtry was made for raiſing the money, but upon ap- 
al to the quarter- ſeſſions by ſome new pariſhioners, was quaſhed, 
was ſued on the bond, and paid the money, and then brought 


a bill for relief. And the Maſter of the Rolls decreed him his prin- 


cipal, intereſt, and coſts at law, and in this court ; and that the 
defendants the vicar, churchwardens, and overſeers of the poor, 
call a veſtry to make a rate for payment ; and if any inhabitants 
refuſe payment, the plaintiff to be at liberty to apply to the Court. 
And faid, that he did not fee why the Court might not as well com- 
pel thoſe who are not parties to pay the rate, as order tenants, 
though not parties, to pay their rents; and becauſe the defend- 
ants had put in a fair anſwer, their coſts were decreed to be raiſed 


by the ſame rate; but ſaid, that if thoſe who had appealed to the 


quarter- ſeſſions had been before the Court, they ſhould have paid 
all the coſts. 2 Wms.'s Rep. (332.) Trin. 1731. Blackburn v. 
Webſter & al. 


For more of Veſtry in general, ſee Churchwardens, and other 
| proper titles, | 


1 
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(A) 9 View. Fol. 725. 
| * When the 
_ Normans 
brought in 
| = _ 
| | before the 
Cr. JN a wwrit of right of the 4th part of the tithes and offerings of a juſtices in 
church, it the tenant be ſeiſed of one 4th part, and the king of Ye thers 


| x it was ne- 
the other 3, yet the view lies. f 38 E. 3. 13-] debe for 
| | : | the pares, in 
the firſt place, to view the land, before they came to the juſtices in eyre to give their verdict; and then 


if they all agreed, the judge immediately took the verdict; but if they could not agree, then he aſked | 


them the reaſon of their verdict ; and if 7 agreed, then there were 5 added de afforciamento ; and this 
was the practice in Normandy, as appears by Terraine 391, 392. Old Cuſtomer, ca. 95. fo. 71. and 
in England, as appears by Fleta, 64. cap. 9. fo. 230. Bract. lib. 4. ca. 19. to 185. and Hale's Hiſt. 
Common Law, 120. 261. But it ſeems when theſe jurors were added by way of afforciament, they 
likewiſe muſt have a view, becauſe they could not be properly tiled recognitors, unleſs they ſpoke upon 
their own knowledge. Gilb. Hiſt. View of Exchequer, 78, 79. cap. 5. 

+ Br. View, pl. 49. cites S. C. but not exaQtly S. P. 


(A. 2) In what Actions at Common Law. 


; ; ; . | = | *7 * I B 7 Z 
Lr. THE > on lay not at common law in dower unde nihil habet — N 
2435 E. 3. 17.1 | S. C. 


Error of a judgment in dower in Durham, where the tenant craves view, and it was entered, guia 


| ſatis conſtat curiæ, that the buſband died ſeiſed negatur verſus, then the tenant pleaded ne unque ſciſie que 


dower ; upon which they were at iſſue, and a verdict for the demandant, but the jury gave no da- 
mages. The error aſſigned was, that the demandant ſhould have counterpleaded the dying ſciſed, and that 
a view ought not to be denied upon this conſtat curiæ. But the Court held, that this being a writ of 
dower unde nibil babet, the view was not grantable in this caſe by the common law; and where in 
the books the view in dower is counterpleaded, it is to be intended in writ of right of deer; and they 
affirmed the judgment. 2 Lev. 117. Mich. 26 Car. 2. B. R. Aſtmal v. Aſtmal. The reporter ſays, 


quere de ceo; but here the tenant having pleaded, and ſo took on bim notice of the lands, this perhaps 


has cured the want of the view. Freem. Rep. 375. pl. 483. S. C. but very imperfect. See 
(G) pl. 8. the note on paragraph 5, | | 
[2. Nor in writ of intruſion, 45 E. 3 17. See (C) pl. 


18. — Br. View, pl. 22. cites S. C. 


: 19. Br. View, pl. 22. cites S. C. 


[4. Nor in nuper obiit. 45 E. 3. 17.] 1 View, 
| pl. 22, cites 
8. C.m—Tid. pl. 92. ſays it appears in Nov. Nat. Brev. fol. 9. that view does not lie in nuper 
oblit. S. P. F. N. B. 197. (Q).——S. P. For the tenant cannot diſclaim nor plead non- tenute. 
Br. View, pl. 102. cites It. Canc. 6 E. 2. | 


(B) 7. what Aions it lies. [ 551 * 


Lr. I a ceſſavit of the leſſer of the tenant, where the lord has se (c) pt. 


had ſeiſin by the hands of the tenant himſelf, he ſhall not 25-—T Br. 
have the view. 2 H. 4.5. b. 12H. 4. 18. 4 H. 6. 29. b. Ad- — 
mitted. 1 48 E. 3. 4. 8 H. 6. 27. 22 E. Zo 3 Adjudged. N 


2 E. 3. 44. Adjudged.] ba. The 
2. 


851 Aiew. 5 

See (F. , [2. The /ame law where the lord has had ſeiſin by the hands of 
— _ the father of the tenant, and not by the tenant himſelf, * 2 H. 4. 5. 
cites S. C. Adjudged. + 7 H. 4. 15. Adjudged. 22 E. 3. 3. Adjudged. 
7 — Dubitatur. 3 H. 6. 11. Contra, 48 E. 3. 4.] 

85 & But that in 32 E. 3. ceſſavit was brought againff abbot, and 2 ſeiſin ty the bands of bis 


— 5 and demanded the view, and had it. Contra of ſeiſin alleged by his own hands. Note the 


[3- In a ceſſavit againſt baron and feme, for cauſe of the tenancy 
of the feme, if ſeiſin be lain in the feme only, yet they ſhall not have 

| the view. 22 E. 3. 21. Adjudged.] 
See (C) pl. g. In a ceſſavit againſt alience of the tenant, the view lies. 
—ů— 2H. 4. 5. b.) ho C7 
cites S. C. $- On a motion for a view in an inditment of treſpaſs, the Court 
ſaid they did not think this was within the ſtatute ; ſo they re- 
fuſed the motion, as it was at the ſuit of a private proſecutor, though if 
the ſuit had been carried on at the expence of the king, they 
would have done it, Barnard Rep. in B. R. 144. Hill. 2 Geo, 2. 


Anon, 


() In what Writ or Aion. 


[1, I a writ of dower, it does not lie where baron died ſciſed 
| 21 E. 4. 22. | , | | 
1 Br. View, [2. In writ of dower of rent, if the baron died ſeiſed of the rent, 
22 cles the tenant ſhall not have the view of the land out of which 
the rent is ſuppoſed to iſſue. + 44 E. 3. 31. Dubitatur 3 H. 4. 18. 
Otherwiſe 5 is if the baron did nat die ſeiſed. 44 E. 3. 31. 
H. 4. 18. 
Br. View, pl. . [3- The diſſeiſor of the baron ſhall have the view in writ of 
20. citesS. C. dawer againſt bim. 2 H. 4. 1.] | 
It lies in [4. In formedon the demandant ſuppoſes that the tenant has de- 


8 forced him wrongfully, yet he ſhall have the view. 9 H. 6. 41. b.] 


View, pl. 39. cites 11 H. 4. 19. and ſce (L) pl. 7. 


Fol. 726. 4 8 H. 6. 27.) 
3 


3. C. 8. . pl 26. cites 8. Co 
Br. View, pl. 36. cites S. C. per Hanke. 
| Br. View, pl. 54 cites 8. Co by Babbington Ch. J.—8. P. F. N. B. 128. (B). 


nue: ([s. In a curia claudenda to the nuſance of his franktenement the 


—_ view lies. 29 E. 3. 21.] 


ane and of the other. F. N. B. 128. (B) in the new notes (e) cites S. C. 


1 $52 ] [7. In writ of cy/ftoms and ſervices the view lies. 2 H. 4. 5. b.] 

In — [8. The view lies in writ of vaſe. 11 H. 4. 75. b. Contra, 

>, wh 8 H. 6. 27.] . 

ha have the view of the place waſted, &c. as an incident to the action; for in ſuch action, at the com- 

men law, they ſhould have had the view. 2 Init. 306. 2 Saund. 252. Mich. 22 Car. 2, Garten 

Yo Cots, 2 view was awarded in a wtit of waſte, and the precept was returned ſerved, and the N 
| *  _ uppearedy 


Note ith ſtanding that it is ſuppoſed to be of his own wrong. Quod nota. Br. View, pl. 25. cites | 


ZZ a. a. aw. 


a. a . + 3 


* 


p ceſſer. Br. View, pl. 10. cites J. So 


. Cites 7 H. 4. 8. 


eppeared; but the return did not mention that they had a view of the place waſted ; but reſolved, that 
though the view was not returned upon the progeſs upon which the firſt jurors appeared and tried the iſſue, 
yet it was good enough, becauſe they had the view, and the returning it is not neceſſary ; but the Court, 
upon the trial, ought to examine whether they had it or not; for 6 jurors at leaſt ought to have it, ot 
otherwiſe the jury ſhall not be taken, and cites 19 H. 6. 65. b. | 


[9. The view lies in /e#a ad molendinum for ceſſing of the an- 
ceſtor of the tenant. 7 H. 4. 8. b.] | | 
| [10. But not where it is for ceſſer of the tenant himſelf. 7 H. 4. 8. b. 


Contra, 17 E. 3. 23. 


[11. Where the writ ſuppoſes the tenant to be in of his aurong, he Br. View, 


ſhall not have the view of the thing demanded, becauſe it is in- mots 1 
tended that he well knows it.] CES 


Ibid. pl. 10. S. P. cites 34 H. 6. 9, 10. 


. 2. As in writ of entry in nature of aſſiſe for land. 34 H. 6. 10. » Br. View, 
8 H. 4. 14. b.] | pl: 10. — 
S. P. and ſo in treſpaſs #pon the flatuze 3 H. 6. Br. Treſpaſs, pl. 277. cites 5 H. 7. 28. 


LI 3. So in ce 7zvit. 34 H. 6. 10.] een 
of his on 


S. P. for ſuch ceſſer is his own tort 3 per tot. Cur, by 
which he was ouſted of the view. Ibid. pl. 62. cites 4 H. 6. 29. 


[14. The view does not lie in action upon the caſe for not + Br. View, 
repairing a river, or not mounding of rivers and ditches, by which — 2 2 
his land is ſurrounded; for it is a treſpaſs in its nature. 46 E. 3. 27. 3 
7 H. 4. 8. b. Adjudged. + Where default ir in the party himſelf ; caſe for net 
otherwiſe where in the predeceſſor. 7 H. 4. 31. 29 E. 3. 33. i ef be 
Adjudged.] | defendant's, 
by which the land of the plaintiff is ſurrounded, the view was denied, becauſe it was the plaintiff's own 
laches. But contra per Rickhill, if the default had been in time of the predeceſſor. Br. View, pl. 36. 
Br. Action ſur le Caſe, pl. 32. cites 8. C. 


LI 5. In caſavit of the ceſſer of the tenant, where the lord has See (B) pl. 
had ſeiſin by the hands of the tenant himſelf, he ſhall not have the 1 Br. Cet 
view. 42 H. 4. 5. b. 12 H. 4. 18. 4 H. 6. 29. b. Admitted. dit, pl. 12. 
948 E. 3. 4. 8 H. 6. 27. 22 E. 3. 3. Adjudged.] 185 . 

0 vit, pl. 18. cites 8. C. Contra if it be of another's ceſſer. & Br. View, pl. 83. cites S. C. 


[16, The ſame law where the lord has had ſei/in by the hands of See (B) pl. 
the father of the tenant, and never by the tenant. 2 H. 4. 5. 5 3 
Adjudged, Dubitatur, 3 H. 6. 11. 7 H. 4. 15. Adjudged. che ffn 


22 E. 3. 3. Adjudged. Contra, 48 E 3. 4. wy 'y = 


predeceſſir of the prior, who is the plaintiff, Br. View, pl. 66. cites 37 H. 6. 25, 26. 


(17. In cefſavit.againft the alienee of the tenant, he ſhall have the $ee(B) pl. 4. 


view. 2 H. 4. 5. b.) f 
[18. In writ of intrufon the view does not lie. 2 H. 4. 5. ] See(A)pl-2. 
19. It does not lie in a writ of entry in the quibus. 2 H. 4. 5. [583 1 
14 H. 4. 33. b. 8 H. 6. 27. Contra, 2 E. 3. 44. b. Adjudged.] + (3,94 
If a feme diſſeiſes anotber, and takes baron, and the diſſeiſee | brings writ of entry in the quibus againſt 
the baron and feme, the writ ſhall be de quibus the feme diſſeiſivit the demandant; and in this caſe the 


baron ſhall have the view, becauſe he is a ſranger ts the tert, &. Kelw. 126. b. pl. 88. per Keble. 
Caſus incerti temporis, | 
L20. But 


35 3 Uiew. 


In affiſe the [20. But in 4% of novel diſtiſin the view lies. 3 H. 4. 14. b. 
— 11 H. 4. 75. b.] | F 


ifite, but this never is returned; for perhaps the ſheriff or the officer knew not whether the jurors 


the view or not; for the words are (et interim videant, &c.) and not (et interim haberi facias 
viſum,) ſo that the jurors may view the place waſted, when the officer is not preſent, and therefore 
the officer is not bound to return the view ; but this ought to be examined upon the trial, and the 
party may challenge the jurors for this cauſe, if 6 of them at leaſt had not the view; and if the officers 
return that they had the view, yet if upon the trial it appears, by examination, that they had not the 
_ the return ſhall not conclude any of the parties. 2 Saund. 254, 255. Mich. 22 Car. 2. in caſe 
Green v. Cole. | | 


[21. If the aft/e be adjudged by default, or pleaded by baily, in 
certificate npon the ſame aſſiſe, the jurors ſhall have the view, be. 
cauſe it is of the ſame nature of the aſſiſe. 3 H. 4. 14. b.] 
View, pl. [22. But in attaint of the aſſiſe, the view does not lie, becauſe 


BE Ell and the recovery ſhall not be by view of the jurors. 3 H. 4. 14. b.] 


Hank. [23. The ſame law in writ of error upon judgment in afſiſe. 
clearly. 3H. 4. 15.) Le x 
Error * L24. The view ſhall be in rediſſeiſin; for it ought to be taken 
alen: upon the land. 11 H. 4. 94.) | | 


It was aſ- | 7 
figned for error, that the ſheriff took the inqueſt of rediſſeiſin at the will, Lut not wpon the land. And 
per Huls, in waſte and rediſſeifen, the ſheriff may make the jury view the land or place, and then take 
the inqueſt in another place, Br. Error, pl. 47. cites 11 H. 4. 6. | 


Br. View, l. (25. But in writs which ſuppoſe a tort, if the tenant demands 
P. wy granted. 

Br. View, pl. [ 26. But in ſuch caſe, if it appears to the Court that he is tenant 
30. cites of the land where it is iſſuing, he ſhall not have the view. 
* 34 H. 6. 10. 8 7 
Br.Viewpl. (27. So in quad permittat de libera falda in land, &c. he ſhall 


79: <its have the view of the land. 6 E. 4. 1.) 


may be that there is ſome land in which he has frankfold, and in ſame not. 


20. ci 34 tze view of another thing than it in demand, the view ſhall be 


® Br. View, (28. So in quod permittat for ſtraitning a way. 34 H. 6. 10. 
pl-20. cite. 45 E. 3. 8. b.] 
e. . 3. 

Quad permittat was brought of the plaintitf's own ſeiſin in the debet & ſolet, and counted of being 
diſturbed of his <vay ; and the defendant demanded the view, and had it. Fitzh. tit. Jour. pl. 35. 
cites Trin. 30 H. 6. 8. | | 

But in quod permittat habere vam ultra terram, brought by the tenant againſt the tenant of the ſeil, 
the view was denied by Belknap, becauſe the defendant was himſelf tenant of the ſoil where the way was 
claimed, Br. View, pl. 21. cites 45 E. 3. 3, | 


Br. View,pl. [ 2g. So in quod permittat for common of paſture. 34 H. 6. 10.) 


10. cĩtes S. C. | | 

Br. View, pl. [30. So in quod permittat for diverting à water-courſe. 
Fele 2 H. 4. 13. b. | | 

guod permittat in general. | | 

— [31. $ in cui in vita of a rent, and ſuppoſes the entry of the 
Fol-727- tenant by baron. 46 E. 3. 34.) | * 


| In cui in vita is the per, the tenant demanded the view, and had it. Br. View, pl. 104. cites 


13 H. 7. 10. ä 
[32. In afſiſe of nuſance the view does not lie of that which makes 
the nuſance. 8 H. 6. 18. b.] 


s — pl. 34+ cite 18 E. 4. 1» Contra, that in nufance the defendant fhall have the view, —= 
| | : Ts 


5541 
See (D) 


to ©. of 


Uiew. | 354 


Pr. View, pl. 53. cites 8 H. 6. 18. In information of nuſance; by conſent, the jury may have the 
view. 12 Mod. 626. The King Vs Clerk, But cannot haye it without conſent, Mich, 1738. 
B. R. The King v. Haddock, | 


[2 3. In ſuit of mill in the debet & ſolet, the defendant ſhall have 8. P. F. N. 


the view, though it be by his own withdrawing. 17 E. 3. 23. B. 123. (C). 


Adjudged.] | | 
[34. In an admeaſurement of dower, defendant ſhall not have 
the view, becauſe ſhe cannot be miſconuſant of the land which 
ſhe holds in dower; and alſo the action ariſes from her own act. 
17 E. 3. 67. Adjudged. | 
[35 In actions perſonal, as in treſpaſs, the view does not lie. See Br. 
8 H. 7. 27-] 5 | 2 
| S. C. where S. P. is mentioned by Fulthorpe, and ſeems admitted. 


36. Quad ei deforceat, the tenant demanded the view and could Br. Quod ei 
not have it, be it he wwho recovers or his alienee; for the ſtatute is 1 
quod ſi ipſe qui amiſit reſuſcitet aliud breve, &c. and goes againſt Br. View, 


e one and the other. Br. View, pl. 14. cites 41 E. 3. 8. 30. Pl. 2 
43 · where the tenant was ouſted of the view and vouched to warranty a 1 — 
manded the view becauſe he was a ftranger to the firſt recovery, and was ouſted by award; for Belknap. 
ſaid, that“ party privy er ſtranger ſhall not have the wiew in this actian; for this is ouſted by flatutes 
Br. View, pl. 91. cites 50 E. 3. 25. | 
7 S. 8 oe Cur, Ibid. pl. 29. cites 50 E. 3. 25. ——Br, Quod ei deforceat, pl. 12. cites 50 E. 3. 12+ 

50. Bs. C. ? ; 

37- In coinage, the tenant had the view, and the writ was 
abated after the view, becauſe he ought to have had writ of 
beſaiel, by which he brought writ of beſaiel, and was ouſted of 
the view in this; for the view was not neceſſary. Br. View, 
pl. 24. cites 46 E. 3. 15. 

38. A man ſhall have the view of the land zz a precipe brought 
of a rent, and may vouch diſcharge. Br. Parnor, pl. 4. cites 
I2 H. 4. 21. | | | 

39. View well lies in writ of admeaſurement of paſture. Br. Ad- 
. meaſurement, pl. 3. cites 8 H. 6. 26. 

40. The tenant demanded the view in quid juris clamat, and 
was ouſted 3 quod nota. Br. View, pl. 59. cites 15 E. 4. 28. 

41. Note that in a quo jure, a man ſhall have the view; for it 8. P. F. N. 
is a writ of right, for tenant in tail ſhall not have it, nor the ne * 
injuſte verer. Br. View, pl. 78. cites 5 E. 4. 2. _ 

42. In writ of right de rationabili parte between coparceners, view Br. View,pl, 


f 


does not lie becauſe of the privity of blood. But in a rationabili parte, 9+ S. C. 
the view was granted H. 15 H. 3. becauſe the ance/for did not die 


ſeiſed, &c. F. N. B. 9. (m) (N). 


(D) View. In what Writ or Action De fon Tort. [ 555] 


Where other Thing is in Demand. 
(1, IN writ of entry ſur diſſciſin of the rent againſt diſſeiſor, the te- + Br. View, 


„„ ſhall have the view of the land out of which the rent pl. 3 eites 
is ſuing, + 7 H. 6. 44. b. adjudged, 8 H. 6. 27.] nM 


[[2. Se 


9 


— — — — — 
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555 Uiew. 
Br. View, [z. So in writ of entry in the quibus of a vent of a diſſiſin by tenart 
_ -{ himſelf, he ſhall have the view of the land out of als wc rent is 
: 2 iſſuing, 8 H. 6. 18. b. 41 E. 3. 23. 445-3. 31- 46 E. 3. 34. 
p-— 14H. 4. 33. b. 3 H. 4. 18. b. 22 H.6. 23. b. Curia 30 H. 6. 8. 
3.6. 5. b. 34 H. 6. 10. 35 H. 6. 59. b. 36 H. 6. 15. b.] 


83. Cites 

H. 6. 18. | 
Though he 3. In /e of nuſance the tenant ſhall have the view of the land 
—_— to which the nuſance is done, becauſe it is other thing than is 
town in demand. 8 H. 6. 18. b. 41 E. 3. 23. 17 E. 3. 9. b. 18 E. z. 
wrong; forit 22. b.] | 
is of other 
thing than that in which the tort is done. Br. View, pl. 16. cites 41 E. 4. 22.--—S. P. but not the 
view of that which makes the nuſance. Br. View, pl. 53. per Cotteſmore cites 8 H. 6. 18, 

Br. View, pl. $1. cites 18 E. 4. 1. and that it ſeems it ſhall be of the land [or thing] to which the 


nuſance is ſuppoſed to be done. S. P. Ibid. pl. 94. cites 42 E. 3. 9. 


Br. View, [A. In admeaſurement of paſture, the defendant ſhall have the 
| 5 2 cies view of the land in which the common is claimed, and to which it 
Ls 1 i CES a - a p 

S. P. for it is claimed; for it is other thing than that in which the tort is ſup- 
— *->ry poſed. 8 H. 6. 27. 9 H. 6. 41. b.] 

dant is lord of the vill, fo that it ſhall be admeaſured, or that it his own franktenement; quod nota. 
be view ſhall be granted; for it may be that it is common in groſs, and therefore he iball have 
the view. Care. Br. View, pl. 54+ cites 8 H. 6. 27. 


5. In ſea molendini of his own cefſer, the defendant demanded 
the view of the land of which he demanded this ſuit, and had it, 
and yet it is another thing than is in demand. Br. View, pl. 98. 
cites 18E. 2. | | 
Br. Dum 6. Dum ſuit infra ætatem of a rent againſt the leſſee of his father, 
_— and he demanded the view 27 the land — of 1 the — is 
2. cicess.C. iſſuing, and he was ouſted of the view ; quod nota, notwithſtand- 
ing it was of another thing than is in demand; quod mirum ! And 
the ſtatute of it is quod in omnibus per quad tenementa petuntur fi dimiſſio 
acta fuerit tenenti & non ejus anteceſſori, non erit viſur concedendus, 
Br. View, pl. 27. cites 46 E. 3. 33, 34. | 
7. Treſpafs, inaſmuch as the defendant and thoſe whoſe eſtate 
he has in 4 acres of land in B. % d to repair certain banks of the 
fea, and for not repairing, the ſea has ſurrounded his land, and the 
defendant demanded the wiew of the land by which he ſhall be bound 10 
repair; et non allocatur. Br. Action ſur le Caſe, pl. 36. cites 
H. 4. 31. | | | 
Br. Dilato- f 8. Entry in nature of afſiſe of land and rent, and as t9 the land the 
ries, pl. 7- tenant pleaded in bar, and to the rent he demanded the view of the land 
ewes 8. C. inde redditus provenit, and well; for though the tenant is in de 
fon tort demeſne of the rent by this action, yet contra of the land unde 
redditus provenit. Note a diverlity. Br. View, pl. 58. cites 
22 H. 6. 23. | 
9. Note per Littleton and his companions, that in brit of right 
upon diſclaimer, the ſame tenant 4ho diſclaimed ſhall not have the 
view ; for he is the ſame perſon who did the tort, viz. diſclaimer, 
Br. View, pl. 80. cites 12 E. 4. 14. -- bt 
- £556] 10. Appeal of maibem, and aſſigned the maihem in his ſhoulder. 


8 


On viewof The demandant demanded the view of the maihem, and could 


Uiew. > 556 
not have it, becauſe it is de ſon tort demeſne. Br. View, pl. 69. appeal of 


cites 21 H. 7. 33- maikem, 


judged maihem. Per Tremaile |. {who only was in court. ] This is preremptory ; contra theſe of 
Gray s-inn. Br. View, pl. 4. cites 6 H. 7. 1. 


11. In a writ of right of the manor of D. et de duabus partibus 


cuſlodia forgſtæ de C. the tenant demanded the view, and had it, and 


return was made; but the writ to the ſheriff was, that habere 
faciat viſum manerii de D. & duarum partium cuſtodiæ, &c. 
The Court held the view not good; for the fore/t itſelf ſhould have 
been put in vieaw, viz. the whole foreſt, and not 2 parts only of it; 
and an habere facias viſum de novo iſſued. Le. 86. pl. 106. Mich, 
29 Eliz. C. B. Liveſay's caſe. 


(E) View. In what Caſes it does ot le for a collateral 
Refpett ; for taking Notice by Plea of the Thing. 


LI. IF a man takes conuſance of the land, he ſhall not have the view. 
| 29 E. 3. 30. b.] . | 
C2. In a precipe quod reddat, or other action, where the view lies S. P. Contra 
of 4 acres of land, if the tenant pleads in bar for part, and for the re- * E of 
ſidue demands the view, he ſhall be ouſted of the view; for by the . 2 


plea in bar, he takes upon him conuſance of the whole. pleads in bar 


22 H. 6. 23. b. 35 H. 6. 60, Contra, 34 H. 6. 10.] 22 Ie 


e may baue 
the wiew of the land of wvhich the rent ifſues ; for land and rent are of 2 natures, and the land, out of 
which the rent ariſes, is not in demand by the writ. Note a diverſity ; for the opinion was that he 
ſhall have the view. Br. View, pl. 53. cites 22 H. 6. 23. Br. Dilatories, pl. 7. cites S. C. 


[3 In writ of entry in nature of afſiſe of 4 acres of land, and 20. 
rent, if the tenant pleads in bar for the 4 acres, yet he ſhall have the 
view of the land out of which the rent is iſſuing for of this land „Br. view, 
he has not taken conuſance by the plea in bar. 22 H. 6. 23. b. pl- 58. cites 
Curia 34 H.6. 10.] | 2 

[4- But in writ of entry in nature of aſſiſe of a manor, if the ten an.... 


ſayr that 20 acres of land and 105. rent make the manor, and demands Fol. 728. 


the view of the land out of which the rent iſſues, he ſhall not have 
the view, becauſe he took notice of the land out of which it iſſues, * 
inaſmuch as he ſays that all makes the manor. 35 H. 6. 59. Ad- intended 


. | pernor of 
Judged.] 9 55 the rent, 
and then he has notice ſufficient. And it was agreed that in this nature of action, becauſe the tenant 
is ſuppoſed to be in of his o2wn tort, he ſhall not have the view of the thing in demand, but he may have 


view of anther thing than is in demand; as in <orit of entry in the quibus of a rent, he may demand 


| the view of the land unde, 8c. for there he is intended tenant of the land, &c. and ſhall have it; but 


in this caſe he is ſuppoſed pernor of the rent; for if he be tenant of the land, then the rent is extin& ar 
ſuſpended, and then is not in eſſe to have the view. Br, View, pl. 12. Cites S. C. Ard per Priſot, there, 
if formedon be brought of a manor, he ſhall have the view of the land out of which the rent parcel of the 
manor is iſſuing, and of the demeſnes alſo. Ibid. And alfo in the principal caſe, he ſhall not 
lave the view z for be ſpall + not late the wieww of parcel, and the manor is intire; and therefore can- 
not have the view of one parcel, and not of another. And of the demeines he cannot here, by reaſon 
that he is ſuppoſed in by tort ; and therefore ſhall not have it of the land out of which the rent ariſes. 
Ibid. Br. Dilatories, pl. 5+ cites S. C. 

+S.P, And of the whole it lies not; for the tenant himſelf did the diſſeiſin; and fo in de fon tort 
demeſne. Quod nota, Br. View, pl. 6, cites 28 H. 6. 1, | ; 
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C5. In writ of azz), if the tenant ſays that the grandfather did not 
die in England, but took his voyage towards the Holy Land, and did 
not return, and therefore he ought to have a ſpecial writ, yet he may 
after demand the view, and he ſhall have it, though he pleads in 
manner as tenant. 13 E. 3. Aiel, 2.] 
6. Lord and tenant by rent and ſervices ; the lord releaſes to the te- 
nant for bis life; and granted to the fon of the ſame tenant, that he 
and His heirs of his body ſhall hold diſcharged of the rent, and dies; the 
feme of the lord brought writ of dxver again the ſon and heir of the 
tenant aſter the death of the tenant, and the heir prayed the view of 
the law unde, & c. and becauſe the rent is ſuſpended in the poſſeſ- 
ſion of the heir by grant of the lord to the baron of the demandant, 
and he in by the lord, he was ouſted of the view. Br. View, pl. 96. 
cites 13 E. 3. | — 
7. Formedon i: deſcender, the tenant demanded the view; per 
Chocke, the view you ought not to have; for at another time you 
* Orig. is brought ſcire facias of the ſame land again}? * us out of a fine, where 
(vous). we faid that the fine was executed, bv which you took nothing by 
your writ; and becauſe by the bringing of the ſcire facias he took 
conuſance of the land, he was awarded to anſwer without the 
| view, Er. View, pl. 65. cites 39 E. 3. 38. 
So where 8. Dewer, the tenant demanded the view, and becauſe it was 
3 erent alleged that be was in by the baron of the demandant, and Hornby 
In Gower #1 . . 
plead d di- in a plea pleaded took upon him conuſance of the land in demand, 
werſe batte therefore he was ouſted of the view. Br. View, pl. 33. citcs 


cel, and 

ed the 2 H. 4. 40. 5 

biet of the cther parce!, and was ouſted by award; and the reaſon ſeems to be b-cauſe he has pleaded 
in bar to part, therefore he has taken conuſance of the reſt, and ſo ouſted of the view. Br. View, 
pl. S. cites 33 H. 6. 51.——Br. Do-er, pl. 4. cites S. C. 

So in dower, if the tenant demands the view, and demandant ſays that her baron died ſeiſed, and the 
tenant ſays that be did * nit die ſeiſd, he ſhall not have the view; for by this he has taken conuſance 
upon bimſeif, &c. Br. View, pi. 12. cites 35 H. 6. 59 S, P. per Hank and Culpeper. Br. 
View, pl. 40. cites 11 H. 4. 39.—— Contra if he had faid that he did not die ſcifed of any land in the 
ſame vill; quære inde. Ibid. | i 

+ S. P. per Heuſter, that he ought to be ouſted of the view. But Hull ſaid no; by which the iſſue 
was accepted. Br. View, pl. 47. cites 5 fl. 5. 4. | 

In dener, the tenant demanded the wiw : the demandant ſaid that her baron inferffed the tenant, and 
that the renant as 12 2 acres ſaid ne . pat, and te the rift nonterures And per Cur. by the plea of 
n ntenure of the reſt, be has taken notice, and then the view lies not. Br. View, pl. 76. cites 


AE 4. 19. 


9. Cui in vita againſt 5, and 4 5 5 the action, and the 525 de. 
mands the view, he ſhall have it of the whole ; but if he takes the 
entire tenancy of the whole upon him, he ſhall not have the view of 

any part; for he has taken upon himſelf notice. Br. View, pl. 46. 
cites 12 H. 4. 19. 5 


(E. 2) For the Certainty of the Thing demanded. 


Rightof [I. ] CG. JN writ of right of advow/on of a church, where there is 
— 1 but one church in the vill, the view does not lie, becauſe 
ſaid thas he well knows the thing demanded. 21 E. 3. 57. b. 30 E. 3. 8. 
there are 2 39 E. EO 38, b. 2 E. 3. 68 b. Adjudged.] [2 , © 

& | | (2:3 C. 


Uiew. 
vill, if they are of diverſe ſaints, becauſe he may well know the ad- 
yowſon of the church demanded. 21 E. 3. 57. b. 


C3. J 18. In writ of right of tithes of St. Dunflan's Weſt in Fleet. 


[4 Co. In writ of dh, of the Maryhalſea of B. R. the view 
does not lie, becauſe it is certain enough of what thing dower is 
demanded, inaſmuch as it is well known that there is but one 


_ King's Bench in England; (yet it is there objected that peradven- 


ture the tenant holds but part of it.) 21 E. 3. 57. b. But there 


the view granted de bene efſe.] 


[5-] C10. If the manor of A. be demanded, the view lies without 
ſaying that there is another manor of the ſame name in the ſame 


vill, becauſe he cannot know how largely it extends without view- 


ing it. 30 E. 3. 7. b.] 


(F) View. In what Caſes it lies. In reſpect of the 
| Thing demanded. f | 


[1, JN writ of advoꝛuſen of a church, the view is not grantable. The view 
in writ of 

right of 

advowſon, ſhall be given in the church, &c, though it lies hot in livery, nor is viſible or palpable. 


18 E. 4. 46. b.] 


D. 323. b. pl. 30. Paſch. 15 Eliz Anon. a 


[2. But in writ of advowſon of certain tithes, the view lies. 
18 E. 3. 46. b.) 


[3. In a writ of dewer of tithes, there ſhall not be any view; for Brownl. 27, 
the land cannot be put in view, for they do not iſſue out of land wk +44 1, 


as a rent, nor ſhall have the view of the tithes, becauſe they are cordingly. 


inviſible. Tr. 7 Ja. B. by Warburton ſaid to be adjudged.] 


4. A view is only grantable 2vhere the title is in queſtion. 2 Salk. 665. 1 N 
ep. 76,77. 
8. C. and 


S. P. accordingly ; and therefore the granting a view, amougts to a certificate that the title came in 


pl. 1. Paſch. 8 W. 3. C. B. Kempſtet v. Deacon. | 


queſtion, 


(G) View. In what Caſes the View ſhall be granted. 
Where it has been before. | 


Lr. AFTER view had in the ſame aurit, he ſhall not have the 
> view again. 11 H. 4. 19.7] 


[2. If the dean and chapter have the view, and after the writ pr, View, 
pl. 16. cites 


abates by death of the dean ; in a new writ by Journey's accounts 
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2. J). The fame law, though there are 2 churches in the ſame 1e ſame 
name in the _ 
ſame vill, and 
8 demanded 
the view of the church in demand. The demardant ſaid that there is but one church of the ſame name, 
and przyed that he be ouſted of the view; and the tenant demurred upon the“ counterplea ; by which 
Priſot awarded him to anſwer without the view ; quod nota. Br. View, pl. 70. cites 36 UI. 6. 16. 
*[558] 
f Br. View, 
reet in London, the view lies, though it does nat allege that there is 4 2 eites 


any ſuch church in the ſame vill. 38 E. 3. 13.] 


— — 
Fol. 729. 


—— mmm 


the new dean ſhall have the view, becauſe he had it not before. „ nf, 
41 E. 3, 23] | | mention the chapter, 


8 8 r 
1 


- . Kiew. 

* View, [Cz. In writ againſt baren and feme, they have the view, and af. 

5. C. ter writ abates by death of the feme, in new 2orit againſt the baron, 

S. P. in pre, he * ſhall have the view again. +42E.3: 23. b. Contra j 2 H. 6G. 14. 

cipe quod 8 5 NF 

——_— 9 E. 3 45 b. Adjudged.] 

yet the ſtatute ſays quod viſus non concedatur nifi ubi viſus eſt neceſſarius; and this was the common 
before ; per Byngham. But the ftatute ſays in the negative, that where the writ abates after view 

of the land by nontenure, miſnoſmer of the vill, &c. the view ſhali not be granted again in a new writ, 


W. 2. cap. 48. Br. View, pl. 56. cites 21 H. 6. 42. 
T Writ abated by death of the baron, the feme had the view again. Br. View, pl. 2. cites S. C. 


Lasso] = 

= Is C4. Ss a fortiort, if the writ abates by death of the baron, after 
35 Es. the view, the ſeme ſhall have it again. 29 E. 3. 46.] 

that the feme in ſuch caſe was ouſted of the view, though the contrary was done 2 H. 6. 14. But that 
there the writ was not freſhly purchaſed, as in 38 E. 3. 1. it was. Dut ſays quæte if there be any di- 
verſity; and after, becauſe the f writ <vas brought in D. juxta N. aid this in D. without addition, 
the for this variance had the view. 


See (H) l. [F. But if a man has the view, and abates the orit for falſe La- 


View, l. 18. tin, in a new writ he ſhall not have the view. 42 E. 3. 23. b.] 

cites S. C. But Ib'd. pl. 44. cites 12 fl. 4. 10. that in another writ the tenant ſhall have 
the view again. Quod nota; for by Thirning it is out of the cale of the ſtatute. The defend- 
ant was ouſted of the view in ſuch caſe, by the cquity of the ttatufe» Br. View, pl. 51. cites 
7 H. 6. 34. But Br. View, pl. 75. cites 5 E. 4. 142. Contra, viz. that the tenant thall have the 
View. . 


[6. If after view the arif be diſcontinued, in a new writ he ſhall 
have the view. 10 H. 4. 6.b.] 


But if the  [7. If after the view the writ abates by jointenancy with a firanger 
8 pleaded, in new writ againſt him and the ſtranger, they bath ſhall 


base the view. 17 E. 3. 40.] 


abates, and ant ber worit is brought againſt A. he thall not have the view again; quod fuit conceſſum. 
Br. View, pl. 56. cites 21 H. 6. 42. . | 


In præcipe 8. 13 Ed. 1. cap. 48. For view of land it is ordained and provided, 
. from henceforth view ſball not be granted him, unleſs in caſe, 


* ruhen view of land is neceſſary ; as || if one loſe land by default, and 


the view. a he that loſes moves a writ to demand the ſame land ; 


- Strange fai 
the view be ought not to have; for at another time he bad 1h: iet in ſuch another writ, which va. 


abated after the wiew for want of form, becauſe the name of be feme vas put before the name of the baron, 
viz. and that after the death of the aforeſaid Alice and John, where it ſhould be John and Alice; & 
pon allocatur. But the view was granted again; quod mirum ! For the ſtatute is quod viſus eſt conce- 
dendus ubi viſus eſt neceſſarius. Br. View, pl. 3. cites 3 H. 6. 33. 

This branch is not to be underſtood according to the letter; for if one loſe by default in an aſſiſe, 


and the tenant brings a writ of right of the ſame lands againſt the recoverer, he ſhail have the view. 


grounded upon the former record, 


But this branch is to be underſtood 4 a quod ei deforceat upan the recovery by default, which writ is 
o as the tenant hath ſutHcient notice thereby; therefore party private 


nor eftranger ſhall have view in this writ ; but otherwile it is in this caſe of the 2vrit of right ; for that 
$s not grounded upon the record. 2 Jnft. 480. 8 


In procipe And in caſe when one, by an exception dilatory, abates a 1wril after 
quod reddat, fe vie au of the land, 


the tenant | 
demanded the view. The demandant counterpleaded ; for that at another time he brought ſuch writ 


againſt the tenant and another, and they bad the wiew ; and aſter the other died, and the demardant came 
into court and ed this matter, and prayed leave to inquire a better writ by Fourney's accounts, which 
be bad new brought againſt bim wwb9 3 judgment if the view, &c. and a good counterplea of the 
view z per judicium curiz. For the ſtatute ſays, where writ ſhall abate by exception of the party 
by nontenure, &c. after the view of the land, and then he ſhall not have the view in the 2d writ, but 
eohere'the writ abates by other matter than by exceftion dilatory, expreſſed in the flatute, there the tenant 
bade the view again; by which the view was granted again, quod nota, and judgment given chat 
be have the view. r, View, pl. 73 cites 5 E. 4+ 142. | $4 
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Se in formedon the tenant demanded the view. Per Norton, at another time you brought ſuch another <orit 
againſt the jame tenant and J. S. wwho had the wiew, and after the writ abated by the death of FJ. S. 
judgment if the view, &c, Per Hanck. common law or ftatute does not ouſt the view in this caſe 3 
tor the flatute is de male neminands villa, &c. for when it is abated after the view by a thing which comes 
upon the wieew, there, in another qurit, the terant ſpall not lave the view. Contra upon death, as here, 
And“ he had the view; quod nota. Br. View, pl. 43. cites 12 H. 4. 4. Contra anno 29 E. 3. by 
award, as it is faid there; tor the flature is concedatur wiſus ubi wiſus eft neceſſarius. Ibid. 

The writ muſt be abated by exception, and therefore if the demandant be non ſuited, the tenant ſhall 
have the view again. 2 Inſt 480. S. P. Br. View, pl. 100. cites 22 E. 3. 9. 

If the ⁊brit abates by conaſance of the d mandant, and not by the plea and exception of the defendant, 
the tenant ſtall have the view in the new writ. 2 Inſt. 480. | 

If the tenant hath the view, and the demardant diſcontinues his ſuit, in a new action the tenant hall 


have the view. 2 inſt. 480. 
*[ 560] 


As by non-tenure, or + miſnaming of the town, or ꝗ ſuch lite, + A præcipe 


is brought 


againſt a feme, who abates the uit for miſnaming of the town, The feme takes h»ſband. In a new 
zorit againſt hutbane and wife, they ſhall! have the view; for albeit it be the act of the wife to take 


huſband, yet for that the huſband was not party to the firſt writ, they ſhall have view in the 2d. 


2 Inſt. 450. 

t Formedon againſt the priors of Newark of Dartford was abated, becauſe the name f the foundation 
evas the priori of Dartford, and the tenant had the wiew before the abatement of the writ ; and in a nete 
it the tenant demanded rhe wiew, and the demandant alleged this matter, and that the ſtatute is quod 
viſus non concedatur, &c. and this matter is compriſed in this word hujuſmodi, and fo the renant past 
rr, and prayed aid. Br. View, pl. 64: cites 39 E. 3. 27. | 

Thele general words (or ſuch like) interd, that the writ muſt abate for ſuch à plea dilatory, as dath 


riſe upon the wies; as the 2 particular examples of nontennre and mitnaming of the town do» But 


ben the qorit abates for ſome dilaterier avbich rije rot wpon the wiew, then in a new writ the view ſhall 
be granted; as where the writ is abated for jointenarcy, and the new writ is brought againſt them both, 
they thal! have the view, becauſe in the new writ anorber perſon. is joined 3 and /o it is if any more or 
lefs land be contained in the niawv <erite But if the firft wwrit after the wiew abates for a default of form, or 
tor /alſe Latin, or by taking of buſband, in à new writ the tenant ſhall have the view again, for tbeſe 
cafes are not within theſe words (or ſuch like); for they i not upon the vic, as the 2 examples here- 
in expreſſed do. And beſides, the firſt was no fuicient writ, and an inſufficient writ and no writ is 
all one; fo it is if one of the renants after rhe veau dies, in a new writ the ſurviving tenant ſhall have 
the view again, [and] albeit the tems came in as a feme ſole by receipt, and the huſband died; for this 
did not rife upon the view, but by the act of God. 2 Inft. 480, 481. ; 

But if the f «crit were Lreugbt in X. and the tenant pleads that part of the lands extend inte L. in 
u new writ for the lands of K. and L. though a new town be added, yet becauſe the neto toron wat 
added by fore . of the plea of the tenart himſeſf, he was ouſted of view. 2 Inſt. 481. 

It is not required by this act that the 24 crit ſhould be brought freſhly by Fourney's accounts, though 
it be ſo pleaded in many buoks. 2 Inſt. 481. 


of he purchaſe another writ, || in this caſe, aud in the caſe before \| This 
mentioned, fram henceforth the view ſhall not be granted, if he had e 1 
view in the finſt awrits. | 


the recovery by default; for in the quod ei deforceat, the writ being grounded directly upon the former 
record, wherein the tenant in the quod ei de forceat recovered in the former writ, he hath ſufficicat 
notice thereof, and therefore, as hath been faid, ſhail not have the view. 2 Init. 481. 


And therefore theſe words in this caſe) are to be referred to the laſt generai worde, viz, (or fuch 


like), and theſe words (and in the caſe betore mentioned), are to be referred to the 2 examples dilatory, of 
nontenure, and miſnaming of the town. 2 Inf}. 481. 


In a writ of dower, where the dower in demand is of land that the This branch 


huſband 5 aliened to the tenant, or his anceſtors, where the tenant ought erterdt net 
io a writ 


not to be ignorant what land the huſband did alien to him or his anceſtor, or dorve- 


though the huſband died not ſeiſed, yet from henceforth view fhall not be 2 ay 

nn th abet; 
granted to the tenant, ene eee 
view did lie at the common law, but extends to other writs of deever, whether for dower at the common 
law, or ex aſſenſu patris ad oftium eccleſiæ, &c. or by cuſtom. 2 Inſt. 481. 

At the common law, if the huſband died ſcifed of the land of. eſtate of inheritance, whereof dower is 
demanded, the heir, or any claiming under him, ſhould not have the yiew, becauſe jt was preſumed that 
the heir vas conuſant of 2what lands bis anceflor bad at the time of bis death; and herewith agrees Bracton, 
who wrote before this ſtatute ; irem denegatur 3 in placito dis de terra & tenemente, de guilus vir 
mulieris nuper obiit ſciſitus, quia habet tenens 5 tantundem valet. à Iuſt. 481. FA 
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But where the by $274 aliened, there at the common law view was granted, which was a delay to the 
demandant in dower, (whoſe life did ſpend,) and is taken away by this act. 2 Inft. 48 1. 

If the baron demi/c to a fome, and dies, the feme takes buſband, in dower agaialt them, they ſhall have 
the view; for the alienation was not made to the huſband, but to the wife, ad the act ſays (to the 
tenant). 2 Inft. 4$1. 

I the tenart diſſeiſd the buſtrand of the demandant, in a writ of dower he ſhall have the view for 
the alienation, and therefore remains at the common law. 2 Inf. 481. 

Ia derer of à rent the tenant ſhall not have the view of the land; if the bu/band died ſeiſed of the 


ot oo Ba the tenant of the land have view thereof, if he bad the rent by the releaſe of ber buſbau. 
2 Inſt. 482. 


*[ 561] | 
Adi eie In a ⁊brit of entry alſo that is abated becauſe the demandant miſ- 
N named the entry, if the demandant purchaſe another writ of entry, 
Muck nz; 2 the tenant had view in the firſt writ, he ſhall nat have it in the 
fo iz a ſur ſecond. 


cui in wits. 2 Init. 482. 


bart branch In all writs alſo, where + lands be demanded 1 by reaſon of a leaſe 
s par- 


ticularly of { demiſe] made by the demandant or his anceſtor unto the tenant, and not 


g examples, fo his anceſtor, as that which he leaſed to him being within age, not 
2 or te evhole of mind, being in priſon, and | ſuch lite, view ſhall not be 
NEED - granted hereafter. But if the demiſe were made to his anceſtor, the 


et non cm- View Gall lie as it hath done before. 

pos mentis, 5 

and in p iſona. and generally in confim'libus ; and extends vet to theſe worits brought in the per & 
cui ; for that. is a degree farther than this branch provides for. 2 Inſt. 482. 

T Yet if any of theſe <vrits be brought of a rent, if the tenant demand the view of the land, 
tough it be of another thing than is demanded, the tenant ſh1il be ouſted of the view. 2 Inſt. 482. 

1 Here, as in many other places, (demiſe) is applied to an (Fate either in fee ile, fee-tail, or for 
term of %, and ſo commonly it is taken in many writs. ' 2 Inft. 483. 5 

This branch is to be underſtood of alienaticus made in pais, and not by matter of record. 
þ Ink. 483. 

y theſe words the predeceſſcr of a biſhep, or the like, is taken, though this branch ſpeaks of an- 
ceſtor, and not of ;redeceifor. 2 Ink. 482. 

It is to be obſerved, that the xamples here put are of a dum fuĩt infra ætatem, and non compcs men- 
tis, and when the heir brings either of theſe writs of the demile of his anceſtor, from whom he ciaims 
the land as heir, the words (and ſuch lite) ſhall be intended of <orits of like nature; and therefore if a 
for cui in vita be brought, ſupprſing that rhe renant bad nat entered but by one D. late huſband of E. mo- 


ther to the demandant, tc e beir be is, the tenant ſhall have the view; for he claims not as heir to him 


that made the demiſe, and therefore it is not actio conſimilis. 2 Inft. 482. 
If infant within age aliers ta feme, robo tales baron, and afterwards a writ of dum fuit infra tatem 


s brought, the Laren ſhalt have the view, becauſe he was ns party ta the demiſe» Kelw. 126. b. pl. 88. 


r Keble. Caſus incerti temporis. 


9. Right of advowwſon of the 4th part of the tithes and cblations of 


the church of S. in L. againſt the prior of 5. who demanded the 
view; and it appears by the opinion of Thorpe, that he may have 
the view, notwithſlanding that Finchden alleged, that at another 
time the king had fuch another writ againſt the prior, in which he 
had the view, unleſs he ſaid that it avas againſt the ſame prior wha 
bad the view ; for if the fame prior had the view before, he fhall 
not have it again; per Thorpe. Br. View, pl. 49. cites 38 E. 3. 13. 
10. Pracipe quod reddat in D. The tenant had the wiew, and 
the writ abated, becauſe there was no ſuch vill nor hamlet in the ſame 
county. The demandant breught another wwrit in N. The tenant 
demanded the view, and had it, notwithſtanding the firſt view, for 

[they were] /everal places. Br. View, pl. 50. cites 38 E. 3. 24. 
11. If a manor be demanded againſt me, except 1 acre, and I 
have the view, and after the writ is abated, and another writ is 
brought againſt me [for the manor], I ſhall have the view. _ 
| ' reaſon 


7 
2 


pl. 23. Mich. 29 Eliz. Hoo v. Hoo. 
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reaſon ſeems to be, becauſe there is more in the 2d writ than in 


the firſt. Br. View, pl. 23. cites 46 E. 3. 4. | 

12. Cui in vita. The writ was abated, inaſmuch as the demand- 
ant in the wwrit did not make mention of whoſe demiſe he claimed, 
where the tenant had had the wiew twice before, and therefore the 
tenant was ouſted of the view; but it was agreed, that if he was 
grieved in this cafe, that he may have a bill ſealed of all this mat- 
ter, to have thereof writ of error. Br. View, pl. 103. cites 
10 H. 7. 8. 

13. In a pracipe quod reddat the tenant demanded a view, and 
an habere facias viſum was awarded, and the tenant came not ts 
the ſheriff to take the view ; if the ſheriff returns this matter the te- 
nant ſhall never have the view again; per tot. Cur. Goldſb. 44. | 562 Þ 


(H) View. At what Time. 


[1. W £4 the grand cape returned, if demandant releaſes the default, B;t. view, pl. 
the tenant ſhall have the view. 12 H. 4. 19. b. 45. cites S. C. 
[2. If one gages his law of non-ſummons, upon new writ he ſhall Præcipe 


have the view. 42 E. 3. 11. b. 16. 7 H. 4. 8. 14H. 6. 4. b.] 2 


cape, the tenant gaged bis law of ren ſummons, by which the ⁊urit abated, and the demandant brought 
otber præcipe agunſt him, and he demandes the view, and had it; for the ley-gager is before the view 
in the firſt writ, and does not take the conuſance of the land; for he ought to be well ſummoned before 
he ought to anſwer, be he tenant or not; nota. Br. View, pl. 6r. cites 24 E. 3. 36. S. P. per 
uyn, and all the juſtices. Br. Saver Default, pl. 26. cites 14 H. 6. 4. Br. View, pl. 67. cites 
C. Fr. Jointenancy, pl. 25. cites S. C.-—S. P. per Finch. Ibid. pl. 14. cites 42 E. 3. 10. 


[3- After day taken by prece partium, he ſhall not have the view. Br. View, pl. 
46 E. 3. 4.) Dh 2.3-citesS.C. 

[4. In aFion againſt 5, if 4 confeſs the action, yet the 5th /ball Br. View pl. 
have the view of his part. 12 H. 4. 19. b.] | ace 


In dowwer againſs ſ-weral perſuns; ſome of them confeſſed the action, and others demanded a wiew. All the 
juſtices ſeemed clear at the firſt that they ſhould have the view, inaſmuch as it does not vary in dila- 
tories, Kc. But according to 11R.2., and 46 E. 3. and 33 H. 6. to the contrary, and 14 f. 6. 
they were at length ouſted in this action which is favoured in law; but the Court offered to ſeal a 
bill of this exception, which was not anſwered, D. 179. a. pl. 41. Paſch. 2 Eliz. Herbert v. 


Vernon. p 
C5. If conuſanee of pleas be granted to a franchiſe, and there tenant For nothing 
wuches a foreigner, and therefore for failure of right the plea re- is of the re- 


o 


; N . cord but in 
vives in bank by re-ſummons ; the tenant may have the view here ,, only 


though he takes conufance of the Jand by the voucher in the fran- the original 


chiſe, becauſe this cauſe of the remover is not of record here. * 
re cor — 


- H. 4, 87. b.) | | EE, 


by averment. And therefore, per Cur, he ſhall havz the view. Br. View, pl. 42. cites S. C. 


[6. But otherwiſe it had been sf th franchiſe had demanded co- 
nuſance again, and the demandant had alleged the cauſe of failure of 
right by the voucher * in the franchiſe, and tenant had confeſſed it. * Orig. is 
11 H. 4. 87. b.] | (et). 

C7. If a man abates a writ 'f couſinage becauſe it was brought of 
the poſſeſſion of J. B. father of A. where A. was ſeiſed after the death 
of J. B. yet in a new writ he ſhall have the view, 13 H. 4. 7-b.] 

Rr 4 (8, IF 
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She. [S. If writ be abated by defendant for falſe Latin, yet he ſhall 


1 have the view in the ſecond writ. 13 H. 4. 7. b.)] 


If one bas view in ptæcipe quod reddat, and after abates the writ for falſe Latin, or other default appa- 
rent, he ſhall have the view in another writ, becauſe the party the:e abated the writ by exception, 43 

amicus curiæ; for the exception was apparent; but if the tenant had abated it for other cauſe not appa- 
rent, he ſhould not have had the view. Pl. C. 205. a. in caſe of Stradling v. Morgan, Cites it as held 
8 E. 4. fol. 142. 


[9. A man ſhall not have the view after plen pleaded to the action. 

3 H. 6. 55.] | | Es 
— — io. After the defendant has pleaded that the plaintiff is an alien 
Fol. 730. born, and demanded judgment if he ſhall be anſwered, he ſhall have 
- 77M 5 the * view, becauſe though the plea be to the action, yet he has 


4. citesS.C. concluded only te the perſon, and ſo it goes to that only. 3 H. 6. 55, 
e Curia.] 


the tenant pleaded that the demandant is alien, judgment if he ſhould be anſwered, and the demandant 


pleaded an enablement by act of parliament. 


*[ 563] 


Br. View, [11. In precipe again}? 2, if the one appears and the other makes 
we wy — default, and he who appears has idem dies, and at the grand cape re- 


fully S. P. turned both appear, and he who made default confeſſes the action, the 


other ſhall not have the view, becauſe by the idem dies given he had 


time ſufficient to take notice of the land. 14 H. 6. 5.] 


Br. Vieu, fl. [12. In præcipe quod reddat againſt 2 jointenants, if the one con- 
8 fefſes the action the other ſhall not have the view after, becauſe it 


quzre cau- will be a delay of the judgment. 14 Hf. 6. 5. (But quzre, for it 
fGm.—— ſeems that it would be good reaſon to have the vicw; for upon 


_ by my this he may take upon himſelf the intire tenancy).] 


for they ought to agree in dilatories. - Br, Dilacories, pl. 9. cites 14 H. 6. 5. where it was ſaid to 
have been often times adjudged lately that he ſhould not have the view, ad quod juſtictarii concordave- 
- runt. But adds, quæte cauſam ; for if the one will be of (0/47, there is no teaſon it ſnould prejudice 


the ocher. 


13. The tenant cannot ſay that the plaintiff or demandant is an 

infant, and pray that he be wiewed, but he muſt firft plead a bar, 

Orig. is f viz. releaſe of the anceſtor with warranty, &c. and conclude 
vide). that he prays that he be uviegued. Br. View, pl. 93. cites 12 E. 3. 

14. Precipe quod reddat ggarn/? 4, 3 appeared, and demanded 

the view, and had it, notwithſtanding that the 475 made default, 

and at the day the 4th appeared, and the demandant releaſed the de- 

fault, and he demanded the wiew and had it, and the others auere 
Signed: quod nota bene. Br. View, pl. go. cites 40 E. 3. 30. 

Pr. Dilato- 15. Deaver againſt 2, the one quas ready to render dower, and 

—_—- the other prayed the view; and per Cur. they ought to agree in 

dilatories, and therefore ſhall not have the view; quod nota, 
Pr. View, pl. 7. cites 33 th. 0. 21. . 

Br. Dilato- 16. And guare of the miſchief if the demandant brings the writ 

Ales, pl. 4. againft them by covin, where the one has nothing, and he is ready 


tt to render. Br. View, pl. 7. cites 33 H. 6. 21. 


32 H. 4. 19. where the one confeſſes the action. Ibid. 


17. Precipe quod reddat, the tenant demanded the view where 
the demandant and another cube demanded conuſance of the plea were 
at iſſue whether the land vas within the franchiſe or not, and there- 
fore the tenant cannot have the vicw at this time; for if the — 
| | ance 


mo 4A way 


J ²˙ . üw ww wm ww YT MY 


19 Af, 6.] 
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ſance ſhall be granted, the view here is in vain, by which he 
was compelled to join to one of them and to ſtay his view, and 
ſo he did, and joined to the demandant; quod nota. Br. View, 
pl. 11. cites 35 H. 6. 24. ; 
18. Precipe quod reddat again/? 2, the one imparled and the 
other prayed the view ; and per Fitzh. he ſhall have the view, and 


well; and yet it appears 33 H. 6. 21. that they ought to agree in 


dilatories. Br. View, pl. 1. cites 26 H. 8. 2. 

. after imparlance. Jenk. pl. 64. Tt was 
19. A view may be after inte Jenk. 130. pl. 64 1 
ther in plea of land a man fhall have the view after a general imparlance ; and the Court were of opi- 
nion that he ſhould not, beeauſe he takes upon himſelf notice of he land ; and therefore he ſhall not 

lead nontenure or jointenancy after imparlance. But Lennard prothonotary, and other clerks, held 
he contrary as to the view, by reaſon of diverſe precedents. D. 210. b. pl. 27. Hill. 4 Eliz. Anon. 
Mo. 32. pl. 107. Trin. 3 Eliz. Dyer and Weſton denied a view to the defendant, becauſe he 
had imparled ; whereupon Bendloe ſaid that a diverſity was held beteveen imparlance and prece partium 
or dies datus ; for by the dies datus he affirms that he has notice of the thing in demand, but not ſo by 
imparlance. And Lennard ſaid he had ſeen precedents of view granted in a ſecta ad molendinum after 
imparlance, and that it had been often done, In a quod permittat after imparlance, the defend- 
ant demanded a view, and ruled by the Court that he might. Hutt. 28. about the 16 or 17 Jac. 
Brook v. Groves. | * [ 564 ] 


20. In information for a public nuſance the jury found the defend- 
ant guilty, yet becauſe it appeared to be doubtful upon the evidence, 


and that the jury had not had the view, though very proper in 


this caſe, the Court wiſhed the parties to conſent to let this jury 
have the view, and to come to trial again; and it was ſo done by 
conſent. And this the Court did, becauſe it was a queſtion of right, 
and this trial would be peremptory to the defendant. 12 Mod. 626. 
Hill. 13 W. 3. Dom. Rex v. Clerk. ; 

21. Before a rule is made for a view, the ven. facias muſt be 
returned, and then the Court may make a rule, that ſo many 


of the pannel ſhall view the premiſes. 2 Salk. 665. pl. 3. Mich. 
4 Ann. B. R. Anon. | 


(I) View. Who ſhall have the View. The Party 


or Jurors, 


[I. HER the jurors ought to have the view, the party ſball 
not have the view. 8 H. 6. 27. 9 H. 6. 41. b.] 

L2. In affi/e F novel diſſeiſin, the party ſhall not have the view 
of the thing demanded, but the jurors. 50 E. 3. 11. b. 9 H. 6. 41. b. 
19 H. 6. 43.) | | 

[3- In writ of waſte, the jurors ought to have the view, and not 
the party. 8 H. 6. 27. 19 Aſſ. 6.] | 

L. In affi/e of nuſance, the jurors ſhall have the view. 50 E. 3. 11. b. The defend- 
6 H. 6. 41. b. 19 H. 6. 43. 19 Aſſ. 6.] ant MOT RT 


have the 
view in aſſiſe of nuſance before juſtices of afſiſe, but the jurors ſhall have the view there; per Belknap. 
Br. View, Ph $2, cites 50 E. 3. 11. But in aſſiſe of nuſance vicamtiel, the party ſhall have the 
view. Ibid. | | 


[5. Upon preſentment of a nufance, if proceſs iſſues againſt thoſe Br. View, 
who have committed the nuſance, and after they are at y/ue with E 72+ cites 
the king, the jurors ſhall not have the view. 19 Af, 6.] OR 

[6, In a quod permittat, the jury ſhall not have the view. See (C) pl. 


| 27,28, In 
a qued permittat the jury have a view. 2 Salk, 458. in caſe of Palmer v. Poultney. 


564 Uicw. 


(K) View. Of what Thing a Man ſhall have the 


View. 


Lr. IN a curia claudenda for not inclaſing his houſe adjoining to e 
houſe of the plaintiff, to the nuſance of the houſe 0! e 
plaintiff, the defendant ſhall have the view of 6:4 be. 
29 E. 3. 21.] 
(2. In aſſi in confinto comitatuum for common appendant to bis 
uhtenement in another county, the view ſhall be of te common 
E and of the franktenement, to which, &c. 11 H. 4. 25. b. 
1 565 J [3. If a rent be iſſuing out of land in on? county, and a diſtreſs id 
The limited for it in another county, in aſſiſe for it, it ſcems that only this 
— land ſhall be put in view out of which the rent iſſues. Contra 
the firſt 1 E. 3. 21. b. Quære 31 Aſſ. 27.] 


county , but | 
If both the lands be in one and the ſame county, both lands hall be put in view. Br. Rents, pl. 22. 
gites 20 Aff. 4. Br. Aſſiſe, pl. 151. cites S. C. 


"a 
- 


4. A hundred is a thing not mainourable, which cannot be put 
in view; and therefore aſſiſe lies not of it; per Shard. Br. Aſliſe, 
pL 309. cites 30 Aſſ. 5. | 4 

5. In quod permittat of a way, the defendant ſhall have the 
view of walls which c&/trufs the way, and of the way, and of the 
lands to which the way belongs. Br. View, pl. 10. cites 34 H. 6. 

10. | 

6. And in quod permittat of a common of paſture appendant, the 
defendant ſhall have the view of the land in which, &c. and of 
the land 10 which it is appendant, &c. Br. View, pl. 10. cites 
34 H. 6. 9, 10. 


—— (L) View. What Thing ſhall be put in View. 
— [ And how much.] 


[r. IN afſiſe fer rent iſſuing out of a maner, the manor ſhall be put 
in view. 1 H. 4. 2. 1 E. 3. 21. | 

"But the re [2, If action [be] for rent, the land out of which it iſſues ſhall be 

put in view. 1 H. 4. 2. 1 E. 3. 21.]- 

Se put in P 3 

». Br. Aſſiſe, pl. 2. cites 3 H. 6. 20. | 

[3- If the king, upon grant of his fee farm of a vill, reſerves a 

rent and tenure, (as he may,) and after grants over this new rent re- 
ſerved, in action for it by the grantee, the vill ſhall be put in view; 
for the rent iſſues out of it by a meſne. 1 H. 4. 3. b. See 
3 H. 6. 21. b.] | PP 

— 5 27 — go offiſe 4 an office, 3 2 75 the office ſhall be put in view. 

. 6. 20. 3 H. 6. 22. 21 E. 3. 5. 7. b. 22 H. 6. 10.] 

If the crier [5. [892] In aſſiſe of the office of the ſerjeanty of the church of 

of C. B. be Nichol, the church ſhall be put in view); for the office ariſes out of 

ee the ſoil. 18E 

the profits, the 18 E. 3. 27.] | 

be ſhall baye affiſe, and the compre bark hall be put in view. Br. Aſſiſe, pl. 76. cites 22 H. 6. 2 
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Ard where one is crier of the C. B. and Exchequer, and C. B. is removed to the county of York, and 
the crier is diſſeiſed of the profits of C. E. there the common bank in the county of York ſhall be put 
in view; per Newton and Paften. Br. Aſſiſe, pl 76. cites 22 H. 6. 9, 10. 

So where an aſſiſe was brought de libero tenemento in Weſtm. and the plaint was of the office of one of 
the philizers in C. B. Ihe demandant made his title in his plaint, and alleged ſeiſin, by taking a fee 
or 2d. for a capias againſt C. D. ina plea of treſpais. The place where the plaintiff ſate, ꝛbben be was 
rt aamitte.! to the office, was put in view. Dy. 114+ b. pl. 63. Paſch. 2 & 3P. & M. Vaux v. 
j-Heren, Lynton, & Keble. ——S, C. cited 8 Rep. 47. b. in Jehu Webb's caſe. | 


"6, 857 In aſſiſe of the , of Cheſter herald, the place where Brownl. 27. 
the Cheſter herald was at the funerals of the earl of Exeter ſo- mn 82 
lemnized may be put in view. Tr. 7 Ja. B. PENSsoN's CASE, ad- accordingly, 


RP but not 
judged. ] | pros very 


[7. If the demand be of the moiety or 3 parts of a manor, he ſhall [ 566 ] 


ö 1 ; Br. View, pl. 
have the view ot all the manor. 11 H. 4. 19. 18 E. 3. 46. b.] — 1 


bid. pl. 71, cites 11 Aff 21, S. P. where the demand is of moieties, or 3, &c, parts; and alſo 
cites 16 Aſſ. 2. accordingly, 


[8. In an aim againſt 4, 3 confeſs the action, and the other has Br. View, pl. 
the view of his part, he ſhall have the view of the 4th part 46-citess.C. 
throughout all the land, and all the land ſhall be put in view. 

12 H. 4. 19. b.) 5 | 
(9. In athſe of darrein preſentment the jurors ſhall have the view 


of the church. 11 H. 6. 4.] 


(10. In an He of common of eftovers, all the ⁊uoad ſhall be pu 
in view. 22 H.6. 10. b.] | 

11. If a ſheriff M a county brings afſiſe of his office, all the county Br. A ſſiſe, pl. 
ſhall be put in view. 22 H. 6. 10. b.] 8 76. citesS. C. 

[ 12. In ſſiſe quare obſtruxit viam to hir franktenement, by levying Br. Nuſance, 
ef an houſe, the houſe, franktenement, and way ought to be viewed. * 2 =D 
11 H. 4. 26. | the jury 
ought to have the view; per June; for the nuſance ſhall be ouſted, and it may be that part of the 
way only is ſtopped, and not the whole, and then part of the houſe ſhall be outled, and not the 


hole. 


(13. In aſſiſe for Stopping a light by an houſe levied, the houſe 
levied, and the franktenement to which, Sc. only ſhall be put in view, 
becauſe the light cannot be put in view. 11 H. 4. 25. b.] 
(14. If the demand be of land, and the view 1s granted, every 
part of the land ſhall be ſhewn in view. 22 E. 3. 8. b.] 
15. So where the demand is of an houſe, every parcel of the In aſſiſe the 


writ was of , 


houfe ſhall be put in view. 22 E. 3. 8. b.] 8 foot of 


land in /ength and 7 in breadth, and 2 parts of a meſſuage, and the moiety of 2 farts of a meſſuage, 
and 6 d. r.nt, with the appurtenances in W. ard that in the mean time the meſſuages, land, and tene 
ments, out of which the rent ariſes, be put in view. And fo the clauſe of tbe view differs from the 
eber part of the writ, and yet good; tor the whole houle ſhall be put in view. Br. Brief, pl. 273. 
Cites u Aff. 2 

Ang if ewaſte be ſigned in every room of a bouſe, the view of the houſe generally is ſufficient. 
1 Lev. 267. pl. 5% 40 Eliz. in C. B. Anon. 


[16. But if the demand be of a manor, the ſcite wwith the ap- 
p#rtenances ſhall be put in view, and not every parcel of the manor. 

22 F M7 | | 
17. If rent be granted out of no land, but certain land is baund 70 Br. Rents, 
„ difireſe, if it be arrear, there in aſſiſe this land ſhall be put in E 2 cites 
View. Br, Aſſiſe, pl. 15 1. Cites 10 Aſſ. 4. | * 

| : Fs Es 18. Where 
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| 18. Where the demeſnes of the manor extend into 2 wills, both 
ſhall be put in view. Br. Aſſiſe, pl. 476. cites 15 Af. 11. 

19. There is a drver/ity between aſſiſe of a rent-charge, and aſſiſe 
of the office of ſurveyor of packing of all manner of cloths, lamb-ſkins, 
thrumbs, Ec. within the liberty and franchiſe of London; for in caſe 
of a rent-charge, every parcel of the rent charged ſhall be put in 


view; but in this aſſiſe of taking packing, &c, of every merchant, 


there the per/o7t is charged and not any land, and the houſe in which 
the merchandizes are ſhall be put in view; per Newton and Paſton. 
Br. Aſſiſe, pl. 76. cites 22 H. 6. g, 10. | 
20. Where a rent-charge is granted of land in 2 counties, aſſiſe 
does not lie; for every parcel is charged with the whole, and a/! 
the land ought to be put in view; but if the counties join, it 
lies by the ſtatute of 7 R. 2. 10. Br. Aſſiſe, pl. 76. cites 
22 H. 9. 6. 10. 8 8 
21. In waſte, it was ſaid by Anderſon and Walmſley, that if the 
iſſue be joined upon a collateral paint, as where the party entered as 
[ 567 ] deviſee or executor, yet the jurors ought to have the wiew of the place 
for the damages given, although the waſte be confeſſed; for the 
ue is tried by the verdict ; but otherwiſe if by demurrer. But 


Glanvill was of a contrary opinion; for it is not fufficient to come and 


wiew any part of the land in queſtion, as in an aſſiſe; but 
the jurors g 10 have the view of every parcel, for the aſſeſſing of 
damages. 34 H. 6. 45. a. And if any of the parties diſſuade the 
jurors from making a view, it is puniſhable in the Star-chamber 
for hindering the courſe of juſtice. Noy, 5. Lichfield v. Sanders, 
22. In quad permittat, the view was de tenementis prædictis, which 
was as well of the lands to which the nuſance was, as the lands 
which was the nuſance, Hutt. 28. Brook v. Groves. | 


(M) View. How the View is to be made. At what 
Place. 


Br. Aﬀiſe, [I. A Man may make the view to the jurors of an aſſiſe there, 
£358. "a + 3 where he may ſee the land without approaching to it, if he 
View, fl. 53. dares not approach to it for doubt of death. 38 AM. 23.] 
«ies S. C. 2. Note, that in making of the view it is not neceſſary to ſhew 
every acre, but may ſhew the field, and that he claims ſo many acres 
2 the field, &c. and another field, and fo on; quære inde. Br. 
View, pl. 101. cites It. Canc. E. 2. | | 
2. If the jurors came near to the land, but there is a hill between 
them and the land, ſo that they cannot ſee it; yet the law ad- 
judges this a ſufficient view ;z per Knightley. D. 18. b. pl. 107. 
and not. denied. . 
But Riede 4. In an action of waſte, of waſte aſigned in a wood, the jury 
—_ _ viewed the wood only without entering into it; and it was holden, 
be e gad in that the ſame was ſufficient; for otherwiſe it ſhould be tedious 
feerra! cer, for the jury to have had the view of every ſtub of a tree which 
— 4 - uf had been felled. 1 Leon. 267. pl. 359. 20 Eliz. in C. B. Anon. 
the jury is to have the view of ever) but contrary where waſte is aſſigned in the whole 
DM Le. . pl. . eee e 1 = 


View, pl. 87. cites 22 Aſſ. 22. 


Uiew. 


(N) By how many it ought to be. 


7. IN action of waſte, 6 of the jurors at leaſt ought to have the S. P. Br. 


view. Br. View, pl. 95. cites 9 H. 6. 66. 


2. In afſiſe, 6 of the jury ought to have the wieaw, or ought to know S. p. px. 
the land; fo that they may put the plaintiff in poſſeſſion, if he re- Aſſiſe, pl. 


covers. Br. View, pl. 89. citcs 21 E. 4. 65. 


E. 4. 16, 17. 
ſum juratorum. 


3. 4 & 5 Ann. cap. 16. enacts, That in any action brought in [568 


the courts at Weſtminſter, where it ſhall appear zo the Court that it 
will be proper the jurors who are to try the iſſues, ſhould have the 
view of the lands or place in queſtion, in order to underfland the evi- 
dence to be given at the trial, the Court may order ſpecial writs of 
diſtringas or habeas corpora, whereby the ſheriffs ſhall be commanded 


to have fix out of the firſt 12 of the jurors therein named, or a 


greater number, at the place in queſtion before the trial, who ſhall 
have the matters controverted ſhewn to them by 2 perſons in the wwrits, 


named and appointed by the Court ; and the ſheriff ſhall by a ſpecial 


return upon the ſame, certify that the view hath been had according to 
the ſaid ⁊ꝛurits. 
4. 3 Gee. 2. cap. 25. /. 14. enacts, That where a view ſhall be 
allowed, 6 of the jurors, or more ¶ who ſhall be conſented to on both 
fades: or if they cannot agree, ſball be named by the proper officer 
of the Court, or, if need be by a judge, or by the judge before whom the 
cauſe ſhall be brought on to trial) ſhall-have the view, and ſhall be firſt 
favorn, or ſuch of them as appear on the jury 2 any drawing; and 
fo many only as ſhall be drawn, to be added to the viewers, as ſball make 
up the number of 12. 


(O) Puniſhment for not taking the View, and how 


enquired, 


I; IN afſiſe, if the defendant ſays that the jurors have not had the B.. Ade, pl 
view, this ſhall be tried by examination of the jurors fingly, 239. cites 
1 that if the HO that 


whether they have had the view, or knew the land; 
plaintiff recovers, they may put him in poſſeſſon, &c. and ſo it is th 


uſed at this day. But it is ſaid there per Fiſher, that at Wincheſ- ſhall be exa- 


ter they tried it by triors, which is not uſual at this day. Br. 


2. In affiſe in A. B. and C. the jury had made the view in A. and 


B. and net in C. and therefore every one was amerced to 20s. and 
- commanded to do it againſt the next day, in pain of 201. each. 


Br. View, pl. 60. cites 29 E. 3. 50. | 
3. In aſliſe, array was challenged becauſe the bailiff of W. had 


ſummoned ſome and cauſed them ta have the view, and returned 3 8 
ö | = 


10. Cites 9 H. 6. 55 


Co. Litt. 159. (z) ſays it ought to be ſo whereſoeyer the plaintiff is to recover per vi- 


view, and not to try it by triors. 
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who were not ſummoned nor had the view ; and becauſe the bailiff 
was not preſent, the under-bailif was examined upon oath, and con- 
feſſed it; by which the zuftices awarded nom omittas for the defendant 
to the ſheriff to put them in who had the view, and others. Br, Pro- 
ceſs, pl. 182. cites 41 Aff. 26. : | A 
4. In aſſiſe, if ts the office of the juſtices to examine the jury of the 
view, for the judgment is quad querens recuparet per viſum ju- 
Tatorum, which cannot be without error unleſs 6 have the view. 
Br. Aſſiſe, pl. 394. cites 21 E. 4. 65. and 22 E. 4. 16, 17. 
8. P. Brooke 5 · In aſſiſe, the Court demanded the jury, who appeared; and 
e. miror! the fury was examined by the Court ſeverally, whether they have had 
— — the view, who ſaid that they had not; wherefore a day ab given to 
amined if them to have the view by ſuch a day upon pain of 1008. each, 


knew , . 
— - 5 day given over to another term. Br. Aſſiſe, pl. 395. cites 
| that they 22 . 4. 34+ ' 
might put the plaintiff in poſſeſſion if he recovered ; for then it ſuffices without the view, & habetur in 
wiu. Br. Aſſile, pl. 70. cites 19 H. 6. 43 · S P. D. 6x. b. 62. a. pl. 33. Paſch. 38 Hf. 8. 
Pennington v. Morſe, + | OO | 


©, 5 Wa (P) Pleadings. 


1. HE tenant cannat fay that the plaintiff or demandant is an 
infant, and pray that he be viewed," but muſt firſt plead a bar, 
viz. releaſe of the anceſtor with warranty, &c. and conclude that 


be prays that he be viewed. Br. View, pl. 93. cites 12 E. 3. and 


Fitzh. Aſſiſe, 116. 
In derer, 2. In dower, the tenant demanded the view; per Read, the 
the tat fenant Lad nothing but by our baron; and this was held a good 


demanded s : 

the view,the anſwer. Br. View, pl. 34. cites 2 H. 4. 24. 

demandant 

feid that the baron infeeffid the tenant ; judgment if the view, &c. and which eftate he continued the day 
of the writ purchaſed ; and per Cur. it is a better counterplea that the tenant entered by the baron with- 
out ſhewing by feoffment, for he may enter by him diverſe ways; as by feoffment, fige, diſſciſin, and 
zeleaſe, &c, Br. View, pl. 63. cites 9 E. 4. 6. | 


3. In dewer, the tenant demanded the view, the demandant ſaid 
that he diſſeiſed her baron, and fo in de ſon tort demeſne, & non alloca- 
tur; contra of him who is in by the baron, he ſhall not have the view; 
for the one matter may make iſſae, and the other not, Br. View, 
pl. 38. citss 7 H. 4. 18. | 
4. In dower, if the tenant demands the view, it is a good counter- 
plea that the baron died ſeiſed, and there per tot. Cur. the tenant hal! 
not ſay that he did not die ſeiſed of the land in demand, for then he takes 
conuſance of him; but ſhall ſay that he did not die ſeiſed of any land 
in the ſame vill ; and then well; for negativa nihil implicat”. Br. 
View, pl. 9. cites 34 H. 6. 3. 
g. in pe- 5. Writ of entry in nature of aſſiſe of land and rent, the defend- 
cipe quod ant as to the land pleaded Hy, and as to the rent demanded the 


— — he view of the land out of which the rent ariſes ; and by the juſtices, he 


e ſhall not have the view of the land in demand in this + 207. 66g 
r he is ſuppoſed to be in de fon tort demeſne ; but e contra of the land out 
land u ; 

ac ths of eli the rent is iſſuing, by which the demandant ſaid that the 
| 11 defendart 


. W A SST = Bh 


Uiew. 
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defendant is * pernor of the ſame rent: judgment if the view, 7c. good coun- 
and a good counterplea by the beſt opinion. Br, View, pl. 10. —— LOW 


cites 34 H. 6. 9, 10. 


of the rents 


Br. View, pl. 12. cites 35 H. 6. 59 


6. In treſpaſs, after ifſue joined the parties and the jury appeared, S. P. Ibid. 
and day was given further quia quidam fecerunt viſum & quidam i =, * 
non, whereas the entry ſhould have been quod aſſiſa remanet capiemia — 13 
pro defefiu wiſus; and becauſe it was not, therefore error; per for by the 
Brown, Fairfax, and Huſſey; but Townſend contra. Br. Error, 332 
pl. 142. cites 3 H. 7. 13. ; w 

may be in- 


tended that 3 or 4 have not had the view, whereas it is ſufficient if 6 have had it. And in this caſe 


the words being quidam non fecerunt viſum & quidam non venerunt, ideo affiſa remanet, &c. it may 
be that 16 appeared and the reſt did not, which is not material. And where the entry was quod 
juratores impanellati comparuerunt & guidam non habuerunt wiſum & guidam non venerunt & ideo, &c- 
The comparuerunt & quidam non venerunt is repugnant, and therefore error. Br. Aſſiſe, pl. 85. cites 


25 H. 7. 16. 


(Q) Pleadings. What Plea may be pleaded after 
the View. Es 


I, 7 N entry fur diſſeiſin as heir, the tenant ſaid that the demandant 

has an elder brother alive, judgment of the writ, and the de- 
mandant ſaid that the land in demand is Borough-Enghjh, and the 
tenant ſaid that he had had the view, and becauſe the view was had 
before the count, thereſore the demandant ſhall have the plea well 
enough; for the land is Borough-Engliſh. Br. View, pl. 99g. cites It. 
Not. Temp. E. 3. 


[570] 


But if he 
had counters 
pleaded, and 
had not de- 
clared the 
cuſtom in 4 
ceunterpleay 
and the te- 
nant bad de 
manded the 


view, and after plaadad that the demandant kad an elder bretber, there the demandant ſhall not ſay that 
the land is Borough-Englith, contra to the general count; and ſo it ſeems that there ſhall be general writ = 


and ſpecial counts Ibid, 


2. Baftardy was pleaded after the view, and good; for it ſeems 
that this goes to the action as well as to the perſon. Br. View, pl. 85. 
Cites 18 E. 3. 34. | : 

3. After the view he ſhall not have plea to the writ, of which he 
may have conuſance before, without the view, Br. View, pl. 85. cites 


21 +H. 3. 10. & concordat 12 H. 4. 1. | 


4. As in præcipe quod reddat, the tenant demanded the view, 


cium, he ſhall not have the plea that he is villein, after the 
view; for he has conuſance as well before the view as by the 
view, whether his perſon be a villein or not. Br. View, pl. 85. 
cites 21 1 H. 3. 10. | 


+Mifprinted 
for (E) Jo 


Br. Non- 


and had it; and after ſaid by attorney that he was willein to J. S. e 
and held of him in villeinage, judgment of the writ. And per judi- oy 3. 70. 


—8. P. Br. 
View, pl. 
15. cites 4t 
E. Jo 9.— 
But he 
may come 


in proper perſon, and ſays that he is villein, after the view, well enough. Note a diverſity. Br. Views 


pl. 8 5. cites 21 1 H. 3. 10. & 19 E. 2. Fitzh. Villenage, 33. 
4 Miſprinted for (E) 3. 10. ; 


5. By which he ſaid that he held in villeinage of J. S. judgment 
of the writ, And a good plea; for this is a ſpecial nontenure, 


which 


S.P. Arda 
man may bo! 
in villenage, 
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end bis perſon which ſhall come upon the view well. Br. View, pl. 85. cites 


be frank, * 
1 21 H. 3. 10. 


ſhall have this after the view ; per Finch. Quod non negatur. Br, View, pl. 15. cites 41 E. 3. 9. 
„ Mifprinted for (E) 3. 10. N | | 

Br. View, 6. Pracipeof the manor of Hannes. The tenant, after the view, 

N 85. cites all not ſay to the wwrit that the name of the manor is Harres, by rea- 
: ſon of the view; but he may ſay upon it, that no ſuch manor in the 

fame county, per Thorp ; and the tenant was compelled to anſwer 

over. Br. Brief, pl. 224. cites 39 E. 3. 13. 

In fermaden, 7. In formedon, after the view, the tenant vas not ſuffered to plead 

_— 9 to the writ by default apparent in the ⁊vrit; for he had notice of it 

tenant was before the view. Br. View, pl. 13. cites 40 E. 3. 15. 


not ſuffered | 
to plead to the writ char the demard ought to be by name of a niiety, ard rot by name of 20 acres of land 


tbe moiety of 40 acres of land, becauſe it was apparent to him before the wiew, ard did come upon the 


view. Br. Brief, pl. 43. cites 40 E. 3. 38. Br. View, pl. 4. cites 11 H. 4. 72. that in 
formedon, though the tenant has had the view, yet he may plead ma- ter apparent in the torit, in abate- 
ment of the crit, after the view: per Hill. Quod non negatur. Br. Brief, pl 122. cites S. C. 


L571 8. A man may plead to the writ for falſe Latin after the view. 
8. P. And Br, View, pl. 18, cites 41 E. 3. 21. and 42 E. 3. 23. 


ſo it ſeems 
that of a ching apparent a man ſhall plead it, after the view, 20 tbe writ» Br. Brief, pl. 57. cites 


42 E. 3. 23.— 8. P. Br. Brief, pl. 163. cites 7 H. 6. 34. 


9. Præcipe quod reddat of the manor of H. The tenant de- 
manded the view, and had it; and after the vietu ſaid that there 
is H. without addition, and H. I. with addition, and the tenements 
are in H. L. with addition, judgment of the writ. And it feems 
there that h ſhall have this plea after the view, and that the de- 
mandant ought to maintain the writ that they are in H. without 
addition. Quære; for it was not plainly adjudged. Br. Brief, 
pl. 52. (53-) cites 41 E. 3. 29. | 

10. In præcipe quod reddat, if the tenant wouches, and the 
wouchee comes and demands the view, the wouchee ſball not ſay after 
that the tenant had nothing the day of the writ purchaſed, nor ever 
after ; per opinionem. Nor in formedon in remainder, if the 

- tenant demands what he has of the remainder, and the demand- 
ant ſhews deed, the tenant ſhall not plead jointenancy after 
1 Quod non negatur. Br. Eſtoppel, pl. 38. citcs 
4 2. | | | 

£ I. 88 by A. and in his count made the deſcent from B. to 
B. and from B. to W. and from I. to A. now demandant. Tank. 
prayed judgment of the writ ; for it appears that he ought to have 
writ of beſail, and therefore the writ was abatcd after the view; 
quod nota. And the reaſon ſeems to be, becauſe he did not 
make count before now, and now by the count he has /betun the 
matter himſelf, which will abate the writ z quod nota, Br. Brief, 
| pl. 74. cites 46 E. 3. 15. 

Br. Forme - 12. In writ of formedon, as couſin and heir, the cgſinage was 
don, pl. 19. omitted in the writ, and was expreſſed in the count, and therefore the 
* inion of the Court was, that the writ ſhall abate; but becauſe 

tenant had had the view, and was efloigned upon the view, * 


vere 
of tl 
Per 
of thy 
be b 
whic 
But Y 
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pl. 4 
or ſaver 
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and the count was before, and this plea came upon the view, 
therefore he was awarded to anſwer to the writ; quod nota. Br. 

Brief, pl. 84. cites 49 E. 3. 20. | | 

13. A man may plead to the jnriſdiction by ancient demeſne, after 
the view; for this is a plea which comes upon the view. Br. Juriſ- 
diction, pl. 18. cites 50 E. 2. 9. 5 | 

14. Denver in A. and B. and the tenant had the view, and after Put he may 
came and faid that there is no ſuch vill, hamlet, or place Enown, out a Jews 
of the vill and hamlet in the ſame county, judgment of the writ. „„ 
And becauſe he did not take it before the view, he was ouſted of Her 1 

Vic cb, for 


the plea. Br. View, pl. 55. cites 19 H. 6. 10. der. 
without the view whether there be ſuch vill in the ſame county or not. Ibid. 


15. In waſte alleged in B. in ſeveral places there, the iſſue was zu: if waſp 
whether B. is a vill by itſelf or not; by this iſſue the waſte is not be Ferns 
denied, and when the jury ſay that they have viewed every parcel, „ al 
l | places, and 
they ſpall not ſayaiter, that no wwaſjle done, or that there is no ſuch ef ſome of 
parcel as one of the parcels is. Br. Waite, pl. 10. cites 9 H. 6. 65. Len ibe jury 

had nut the © 
ber ur by i 
that they may find no waſte done; per Dyer J. 1 Leon. 267. pl. 359. 20 Eliz. in C. B. Anon. 


- 


| (R) Judgment. | [572] 


1. COT in vita againſt 5, 4 conſeſſid the action of the demandant, * Br. Dila- 
and the 5th demanded the view, and the demandant reco- betas e 
vered 4 parts of the 5, and the 5th flrall have the view by the name 4 Hank 
of the 5th part of the land, and all the land ſhall be put in view. and Bull | 
Per Skrene, if in truth the 5th be tenant of the wwhole, and be ouſted . 
of the 4 parts by execution ſued, be foall have aſjife ; for he ſhall not reddat 2. 
be bound by judgment given againſt ſtrangers, of the land of gan 2, the 
which he himſelſ is fole ſeiſed; & concordat 4 H.6. 26. 14 H. 6. 5. _—— 
But judgment of the 4 parts Mall nat ſtay heres unleſs he will take the the other des 
intire tenancy upsn him, which Hank and Hull agreed. Br. View, wan _ 
pl. 46. cites * 12 H. 4. 19. | ins 


orſavered to the bar; and that if the one males default, the demandant ſha!l recover ſeiſin of 
the land of the moiety, and that if the 5th had taken upon himſelf the intice tenancy of all, he 
Would not have had the view of any part; for he has taken notice. Br. View, pl. 46. cites | 
I2 H. 4. 19. | 


For more of TLiew in general, ſee Damages, Trial, (B.2),(F), 
(I. 2), and other proper titles. 5 


Vol. XXI. Does 8 1 


12 ! 


(A) Mill. 


S. P. Ad- 1. BY intendment of law every paris is a vill, unleſs it be ſhewn 


1 gong to the contrary, Co. Litt. 125. b. (f). 
| wr 3- Wilſon y. Lawes. S. P. and if it contains more vills than one, the other party muſt 
it. Lord Raym. Rep. 22. S. C. 
As to wills and pariſpes, the law originally took notice of a vill only becauſe the diviſion of a 
our into pariſhes was of eccleſiaſtical diftribution 3 but now, by proceſs of time, that diſtinction is 
Ken notice of in civil affairs; per Cur. 2 Mod. 238. Trin. 29 Car. 2. C. B. in cafe of Addiſon v. 


2. Though a place named ſball be intended a vill or town, yet al- 
x ways the date of a deed ſhall be intended to be a particular place or 
| bouſe and therefore if an obligation bears date at Antwerp, &c. 
it ſhall be intended to be ſuch a tavern in London, and not ſuch 
a place beyond ſea. Arg. and granted per 3 juſt. Lat. 4, 5. in 
Ward's caſe. | 
23. If a place be named generally, that place ſhall be taken to be, 
and intended a vill. 2 Salk. 501. Mich. 10 W. 3. B. R. Vinkeſton 


v. Ebden. | 
| | 4. Every vill muf? have a conſtable; otherwiſe it is but a Hamlet; 
f per Holt Ch. J. 12 Mod. 180. in caſe of the King v. Hewſon. 


| For more of Uill in general, ſee Fines, Town and County, 
| | and other proper titles, 


wm — mn _—_—.. 


1 AUillein. 


— 
Fol. 782 


of the 
words villein he 
and viliein- | 

, and the wes . 
24 | | (A) By Conuſance 
ſee Co. Litt. : : ; | ; 
116.2. b. [I. 5 an action brought againſt a feme, if ſhe takes baron pending 


* b. 120. the zurit, ſhe ſhall not be received afterwards to confeſs her- 
Biege com, ſelf to be a nief. +18 Aſſ. 10.] 


Nieftie com- 
menced after the flizd of N:ab, when all thing: were in common ; and when they encreiſed in number 
battles encreaſed between them; and lo avoid miſchief, it was ordained that none ſpould bill anctber in 
battle, but that thoſe whim they warguſprd ſhould be their willeins, to uſe at his pleaſure, or to kill 
chem. And afterzvards princes ordained that none ſhould kill then, tbeugb be was bis villein. Br, Vil- 
leinage, pl. 65. cites Britton, fol. 77. i . ; 

+ Br, Vilkinage, pl. 35 cites 8. C. 


2. In | 


Tillein. 573 


[2. In a nativs habendo, if a witneſs conſeſſes himſelf to be a willein Br. Villein- 
F the plaintiff, this thall bind him and the iſlue of his body for ever. 5 - "ca 
19 H. 6. 32. b.] | Per New- 

, ton. 
As if the plaintiff, as he ought, offers in his count-te prove the will:inage by the couſins and kindred of 
the defencant, and thereupon produces Ibe uncle: of the defendant, who upon examination confeſs then 
ſelves to be willeins to the demandant ; this conſeſilon being entered of record, does fo bind, that albeit 
they were free before, they, and the heirs of their bodies, are by this confeſſion bond and villeins 
for ever; for the uncles came in Ly due courſe of law in an actiHa depending in Court. Co. Litt. 
122. b. | | 
[3- If a man confeſſes himſcif to be 2 villein to another, by Br. vinein- 


this all his iſſue born afterwards ſhall be villeins and niefs. age, pl. 69. 
F. cites 


11 H. 4. 93. b. : Litt. tit. 
[4- But not ſuch iſſue as were born before. 11 H. 4. 93. b.] Villeinage. 


[5. In action of treſpaſs, if the defendant pleads villeinage in the 
plaintiff, and the plaintiff confeſſes it, this ſhall make him a villein, 
though it be in a writ of treſpaſs. 29 E. 3. 35.b.] 

[6. If a man be found willein in an action in which willeinage is 
pleaded againſt him, and judgment be given pom it, this ſhall bind 
him and his heirs to ſay the contrary during the continuance of 
the judgment. 11 H. 4. 93. 18E. 3. 32. (It ſeems it is intended 
that title is made that he ſhail be villein by deſcent.)] 

[7. But this ſhall not bind bis ofher iſſue born before the trial, 
who are not heirs to him, becauſe they are ſtrangers to the trial, 
and cannot have attaint. 11 H. 4. 93. 18 E. 3. 32. Adjudged.] 

[8. I ſeems it is intended that title is made by preſcription, by 
which the iſſue ſhall be alſo his villeins.) 

9. If a man will acknowledge himſelf in a court of record to be This is in- 


* 


a villein, who was not a villein before, ſuch a one is a villein in FI, 
groſs. Litt. 1 185. 8 brought 
egainſt bim 


that made ſuch a confeſſion, er where he is brought into court by courſe of law; for if he .omes nt 
the court extrajudicially, and not by any due courſe of law, ſuch confeſſion is without werrant of law 
and binds not the party, becauſe the Court had no warrant to take it, But if a præcipe be brought 
againſt one, he may confeſs himſelf villein to a ſtranger, and that he holds the lands in viileinage of 


him; and this ſtall bind him. And if in that cafe the demendant reply, that he the day * of his 


writ purchaſed was a freeman, and thereupon iffue is taken, and he is tried to be free, yet be ſhall re- 
main villein to the ſtranger, in reſpect of his confeſſion. Co. Litt. 122. b. (p). | 
: 1 
L574] 


(A. 2) Villein [by Conufance]. Hoo, 


ſr. VILLEINAGE cannot be confeſſed in court by attorney, + Br. Vil- 
| but in proper perſon. 41 E. 3. 8. b. + 21 E. 3. 10. 1 Con- gy pt. 

: . CITCS 
tra 44 E. 3. 2. b.] 889 | 
T Br. Villeinage, pl. 9. cites S. C. that it was admitted good, 2 juſtices af the one bench and 2 of the 
other being preſent 3 but Brook ſ:ys, quod mirum ! that he waz 1cceived by attorneys 


(A. 3) Villein. To whom. 


| Ci. N an action brought againſt J. S. if he conſeſes himſelf to be a 


villein to ſuch a biſhop, though the bi/hop was dead at the time, 
yet the confeſhon ſhall bind him; for he ſhall be a villein to the 


church. 18 E. 3. 55-] Re 
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574 


Te (B) Villein. The Power of the Lord over his Villein. 
Conn mmm ) | 


But 2 Cr. 1 * lord may put his villein in the focks. 


his villein ; per Seton. ] 


for if he does, he ſhall be indicted at the king's ſuit; but it ſeems he ſha!) not have any appeal of 
maihem againſt his lord; for in ſuch action damages only are recoverable; ſo that after ſuch reco- 


26 E. * 74. 


very the lord may take them again from him. Litt. i. 194. 


2. In replevin, the defendant avorved becauſe the plaintiff was his 
villein, and held of him ſuch land in willeinage, and that the cuſtom is 
that they ſhall pay ſo much for marriage of his daughter without li- 
cence, and for ſuch a ſum, &c. for marrying the daughter of the 
plaintiff without licence, he avowed, &c. And iſſue was taken 
that no ſuch cuſtom, & c. quære; for a lord may tate all the goods 


of his villein, and need not to preſcribe to take a fine. Br. Villeinage, 


pl. 3. cites 43 E. 3. 5. 

3. Treſpaſs of taking his ſervant, the defendant juſtified inaſmuch 
Ates. C as the ſervant was his villein, &c. And it was held uo plea unleſs 
Br. Treſpaſs, he ſays that he had need of a man of his art, by which he ſaid that he 

1.378.cites ad need of a aan and the ſervant was a ſhepherd, and then a 
N good plea; for the ſtatute is quod domini præferantur in villeinis 
i, ſuis. Br. Villeinage, pl. 49. cites 27 H. 6. 2. Heydon v. Paſton, 


cites 27 H. 
6. 82. & concordat Gaſcoign in treſpaſs, 3 H. 4. 13. quod nota. 


[575] (C) Villein. What Things acquired by the Villein the 
| Lord ſhall have. 


LI. FF a ville recovers a debt againſt me, and before execution 

I purchaſe the manor to which, &c. and make a feoffment, 
it ſeems that the villein ſhall not have execution againſt me; for 
it ſeems that the debt was extinct by the purchaſe without claim, 
for no claim could veſt this in him, if the judgment had been 
againſt a ſtranger. Contra 12 H. 4. Execution, 28.) 


When the [2. The lord ſhall have that of which the villein was in poſſefſion. 
villein has Aff. ] | | 
an eftate of 22 37. 
any thing certain, the lord ſhall have it, Co. Litt. 127. a. i 

Ik the 8 [3. As if a rent be granted to a villein, the lord ſhall have it, 
jr tobe for this is not a choſe in action, but in poſſeſſion. 22 Aſſ. 37.] 


lord ſhall have it, Br. Villeinaze, pl. 37. cites no book, but it ſhould be 22 Aff. 37. as here. 
S. P. And fo of common certain, Hurts certain, and ſuch like. Co. Litt. 117. a. 


Br. Villein- [A. But the lord ſhall not have %% in action, becauſe he can- 

e not ſeiſe them. 22 AF. 37. 

book, but it [5+ As if an cbligation be made to a villein, the lord ſhall not 

ſhould be Have it. 22 Afi. 37.] 
s. So it a covenant be made to a villein, the lord ſhall not have 


22 Aſſ. 37. 
— 2 ACT 37-] 


And Br. It. 


Choſe en Actios, S. P. pl. 8. cities 22 Aff. 27.— C. Litt. 117. . 8. P. becauſe they lie in pri- 
13 | D/. The 


vity, and cannot be transferred to others, 


Uillein. 
[7. The law is the ſame of a warranty. 22 All 37.] 


575 


If a willein 

| purchaſes 
ewith warranty collateral, if this warranty deſcends in his peſſeſſon, ſo that the party wno right has 
be barrable againit him, then when the /:rd enters, be may rebut by this warranty; contra if it be 
not deſcended before his entry. And it ſeems clear that he cannot vouch by warranty of his vi lein; 
for he is not aſſignee, nor js b. in the per, but in the poſt. And note that voucher is in lieu of 
action, and warranty is an action real. Br. Villeinage, pl. 37. cites no book, but ſhould be 


enter as if the villein alone had took the eſtate. 


22 All. 37. : 

8. A frank feme ſciſed of land married a villein and had iſſue, and 
then died, the iſſue entered, the lord entered upon him before any 
feoffment, and after the iflue infeoffed one whoſe eſtate the tenant 
had; quod nota. And therefore the entry of the lord is good if 


he be villein. Br. Repleader, pl. 21. cites 22H. 6. 19. 


(D) What Things purchaſed or acquired by the 
Villein the Lord ſhall have. In Prejudice of a 
third Perſon. | 


| [I. 1 a villein and another purchaſe, the lord ſhall have a moiety, 


| 48 E. 3. 17-] - cites 48 E. 3. 

2. But if baron and feme, the baron being a villeiu, purchaſe jointly 
during the coverture, the lord ſhall not have this land after the death 
of the baron, though he ſeiſed it during the lite of the villein, for 
there are no moieties between baron and feme, ſo that the baron 


could not have barred the feme of any part by alienation. 40 Aſſ. 6. 
Adj udged.] | | 


(3. If a villein has a common fans number, the lord ſhall not have 
it, becauſe then he may ſurcharge the land, and fo prejudice the 
terretenant. Davies, 1. Proxies, 2. ] 


[576] 


age, pl. 11s 
16. S. C. 


Br. Villein» 
age, pl. 39- 
cites 40 E. 3. 
7. accord - 
ingly ; for if 
the baron 
had aliened 
and died, 


the ferne ſhould have a cui in vita of the whole, 


S. P. And 
the ſame 
law of a 
corody uncer- 


tain granted to a villein, and ſuch like inheritances. Co. Litt. 117. a, 


* [4. If a villein within age be in ward by reaſon of land deſcended 
to him, the lord of the yillein cannot ouſt the guardian and defeat 
his eſtate, for the title af the guardian is elder. Contra 40 Aſſ. 7. 
per Perſcy.] TT | 


Br. Villein- 
age, pl. 39. 
cites S. C. 
that the lord 
may enter 


and ouſt the guardian; quod non negatur. 


[5. If a eme covert ſeiſed of land, confeſs herſelf to be a mief e 
J. S. yet this ſhall not prejudice the baron during the coverture. 
38 Aſſ. 10.] | . 5 8 

6. If a villein purchaſes and cauſes an eſtate to be made to cer- 
tain fegſtees to his uſe, or to him and others to his uſe, the lord may 
Br. Villeinage, 
pl. 48, cites the ſtatute of 19 H. 7. cap. 15. 
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E) Villein. By what Meant the Lord ſhall have 
the Things purchaſed. 


Br. Villein- [I. A Special ſeiſure of goods is ſufficient. 11 H. 4. 2.] 
_— . [2. So it ſeems a general ſciſure is ſufficient. Quere what 
4. 1. 13s is intended by general ſeiſure, whether it be not ſeiſure of part in 


that nuch name of the whole. Contra 11 H. 4. 2.) 


was not ſaid 

as to the gene al ſeiũn, and that Rolfe imparled to it; and ſo Brook makes a quzre if ſe ſing of pan 
of the goods in the name of the whole, ſhall be good; as upon a livery of ſeiſin of one part, in name 
of the whole in one and the ſame county; and ſays it ſeems that it is. 3 


3. A claim only, of the goods of the villein, is not ſufficient in 
law, but he mu? ſeiſe ſome part in the name of all the reſidue, or the 
goods muſt be within the view of the lord, for the claim and hi; 
view amount to a ſeifure, as the claim of a ward being preſent by 
word is a ſufficient ſciſure, albeit the guardian lays no hands on 
him. And ſo note a diverſity between a claim of lands or tene- 
ments, and goods. Co. Litt. 118. b. | 

4. In an action of zreſpaſs or detinue brought by the villein, 2 
releaſe made t9 the defendant by the lord is a good bar, for that amount: 
to a ſciſure and grant, Co. Litt. 118. b. TEE | 


$77] 


(F) Villein. At what Time the Lord may have the 
Purchaſe of his Villein, by Claim or otherwiſe. 


I.. THX lord cannot ſeiſe the goods of the villein after the death 
. 'of the villein. 30 E. 3. 22. b. Admitted. ] 
p. co. [2. If the villein makes his executor, and diet, the lord cannot 


7 >. ſeife them in the hands of the executor. * 3 H. 4. 16.) 
leinage, pl. 14. cites S. C. Contra if ſeifure by parol be made of the goods or claim of the villein; 


but Brooke ſays quzre of the claim. Ibid. pl. 50. cites S. C. that it was agreed that if the vi. 
lein dies before the lord ſeiſes the goods, the lord ſhall not heve them, but the executors ſhall haze 
them. Quod nota. But if the lord claims the villein in the life of the villein, and by parol ſeiſes 
all his goods, this ſuffices, though he did not ſeiſe them in fact; quod nota, by which the otaer ſaid 
that the lord did not claim, prout, &c. and fo to iſſue, Br. Villein, pl. 73. if the villein makes 
executor, and dies before the lord ſeiſes the goods, the executor ſhall have them, and not the lord, 


cites 47 E. 3+ 2s 


9. p. And [3. If the villein of the king purchaſes land, and aliens before ſei- 
x fd tmevit ſure, yet the king may ſeiſe it. g H. 6. 21. For nullum tempus cc 
1 currit regi. Litt. 40.] 
Jells them before the king ſeiſes them, jet the king may iſe theſe goods ig whoſe hands ſoever they be: 
becauſe null um tempus coccurrit regi. Litt. ſ. 178. : 


8. P. Ibid. 4. In afiſe againft 2, the one ſaid that he aut the villein of W. 
* and held the land of him in villeinage, judgment of the arit, and the 
Br. Brief, other pleaded to the aſſiſe. The plaintiff replied that the day of the 
Fc.” cites eorit purchaſed, he who pleaded willeinage was feriant of the franktene- 


12 ment, and pending the writ iufeoffcd the other named in the writ, 
| 8 G | ? > f | 


_- 


7 6 


ve 


in 


Uillein, | 577 
abſque hoc that the lord entered before any debate araſe, and demanded 


judgment if the writ ſhould abate z and a good plea; for the aſ- 
file was awarded. Quod nota. Br. Villemage, pl. 27. cites 


24 E. 3. 64. | 


5. The a# of the law, as d:/cent or eſcheat, may as well prevent If a fre- : 
the lord of his entry, as the act of the party by alienation. Co. 72 —_— 
Litt. I 18. b. 1 afterwards 


: | by confeffiong 
becomes bond, ard purchaſes lands in fee, and before the lord enters he dies ſeiſed, and the land deſcends 
to his iſſue, which is free, in this cafe the lord ſhall not enter upon the heir; and yet this Is a deſcent 


and no alienation. Co. Litt. 118. bd. | 


So if the land fs purchaſed by the villein, eſcheats to the lird of the fee before any entry made by the 
lord of the willein. Co. Litt. 118. b. , 


6. If a villein is diſſeiſed before the lord enters, the lord may enter 
into the land in the name of the villein, and thereby gain the inherit- 


| ance of the land: but if there be a deſcent caſt, ſo as the entry of 


the villein be taken away, then the vsllein muj? recontinue the eftate [ 578 J 
of the land by judgment and execution, before the lord of the villein : 


can enter. Co. Litt. 118. b. ; 
7. If a nief hath goods, and takes baron, by this gift in law by force 


of the marriage the lord is barred. Co. Litt. 118, b. 


(G) Villein. Ii ꝛ0bat Capacity and Nature the Lord 
Hall have thoſe Things, 


Cr. DN & Stud. 91. and 33 H. 8. ſet. 194. The villein of an 28. p. Bre 
* executor purchaſes land, the executor enters, he ſhall not 3 


have it in jure proprio, but to the uſe of the teſtator, and it ſhall Pod. & 
be aſſets. Com. Chap. Dalt. 292. Com. Barkly, 235. if the vi. Stud. lib. 2. 


*. . WS ; : Cap, 18.— 
lein of the king which he has in right of his crown, purchaſes land, Ds 


and the king enters, he ſhall have and hold it in his body politick. , 17. 4. . 
And by this book, and 33 H. 8. ſect. 194. if a + 6:/b9p who has a 124. as (q) 


4 — 


villein in right of his church, enters into the land purchaſed by his +S.P. Br 
villein, he ſhall hold it in right of his church, becauſe he had the yincinage, 


villein en auter droit. And by this 33 H. 8. the law is the ſame . 5 


of the willein of a f parſon, which he has jure eccleſiæ; but it is gag — 
otherwiſe if they have the villein jure proprio. So it is of goods. cap. 18.— 


"I . S. P. Co. 

3 H. 4. 16.) 35 
: | This perquiſite ſhall go to him and his ſucceſſors, Co. Litt. 117. a, 
? S. P. Br. Villeinage, pl. 70. cites Doct. & Stud. lib, 2. cap. 18.80 if a willein comes to one 
as executor to a biſhop, parſon, &c. in jure eccleſig, and be purchaſes land, the executor enters, he thall 
not have it in jure proprio, but as executor, and ſhall be aflets; and if the biſhop or the, parſon enters, 
he l noe had 32 bus to jure eccleſiæ, becauſe they have not the villein in jure proprio, but in 
Contia if they had had the villein in jure proprio. Br. Villeinage, pl. 46. cites 


du der droit. 


32 Hf. 8. ; 
[2. 21 H. 6. 37. Per Paſton, Je at will of a manor to which 5 Ys 
| age, pl. 22. 


there are villeins regardant, may enter into lands purchaſed by tes 5. C. 


the villeins, and ſhall have the land in his own right, But Vel- and ſays, 
yerton ſerjeant ſaid that he ſhall enter in the right of the leſſor. ] —— 


8. P. Co. Lit. 124. 2. b. ＋In treſpaſs for cla ming the plaintiff as his villein, the defendant _ 
8 
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578 | Aillein. 


that the plaintiff is villen regardant to the manor of D. of which W. B. was ſeiſed in fee, &c. and 
W. B. leaſed to bim the manor at will; judgment if he ſhall be anſwered. And by the bet opinion 
tenant at wil mall have the plea, but the leſſor not, per Brian, till the leaſe be determined; and 
tenant at will ſhall have the common appendant, and all profits. And therefore it ſeems that he Gal! 
- Bave the perguiſite of @ villein in fee; for this is profit. Quzre, Br. Villeinage, pl. 25. cites 
E. 4. 32. : | 
* in Able it was ſaid that termer for years, or for life, or tenant in tail of the ſeigniory, ſpall 
Lave perguifite of a willein who purchaſed in fee, to them and to the heirs of the lord, notwithſtanding 
the particular eſtate, becauſe it is a perquiſiie. Br. Villeinage, pl. 41. cites 5 E. 4. 61. Br. 
Eſtates, pl. 42+ cites S. C.— S. P. Co. Litt- 124. a. b. S. P. as to the tenant for life or years; 
for they have the manor in jure proprio pro tempore. Br. Villeinage, pl. 70. cites Dot. & Stud. 
Eb. 2 cap. 18. But Br. Villeinage, pl. 41. cites P. 18 E. 3. that if the lord bad nothing in 
the ſeign'ory but in jure uxoris or in Jure cccleſie, and he enters into a perquiſite of the villein, he ſhall 
be Pr? only in jute uxozis or in jute ecciefiz. Quod nota. Br. Villeinage, pl. 41. cites 
5 E. 4 · I, 


8. p. Co. [3. If baron ſeiſed of a villein in right of his wife, enters into the 
Lit. 124- b. purchaſe of the ville, he ſhall be ſeiſed of it in right of the feme, 


But 5 — and not in his own right. 18 E. 3. 29. b. Admitted.] 


after iſſue had, then the baron ſhall have the perquifite to him and his heirs, becauſe by the having 
Ifve he is intitied to be tenant by the curteſy in his own right, 


[579] 
— 


Fas (H) What E/late the Lord ſhall have in them. 
—— 


[i. LIT 39. If the villein purchaſes land in fee or fe- tail, the 
lord may enter into the land, and ouſt the villein and his 

heirs for ever.] | 
Jn this caſe [2. But the Com. Walſingham, 555. 557. is dubious, if the vil- 
—— lein purchaſes &ate-tail, whether the lord ſhall have a ſee deter- 
n minable, or only for life of the villeiu. But there it is put by the 
Nen the dy, one party, that if the lord, after he has entered, wil! manumit the 
ing of «oY villein, and after the villein has iſſue and dies, the iſſue ſhall ouſt 
out beir of the lord. But Dr. & Stud. 90. b. 91. the lord ſhall have the in- 
bis An, and tire property of the goods, and the whole land and eſtate for life, 
the abfolure and of the eſtate- tail and fee- ſimple which the villem had. And 
— ain if the leſſce for life or years, or executors of the villein, enter 
the — into the lands purchaſcd by the villein in fee, they {hall have fee, 

3 Perkin's Sect. 94. | | | 

8. P. Co. Litt. 117. a. 


(I) bat Nature. 


Lr. D* & Stud. 90. The lord ſhall not have the land purchaſed 
in lieu of the villein, becauſe he has the villein continu- 
ally; but he ſhall have it as a profit coming by means of the villrin. 
Perkin's Sect. 94. F he lord ſhall have the land as a perquiſite, by 
reaſon of ancther thing. Com. 292. The villein is ſaid to be the 
cauſe that the lord ſhall have the land purchaſed. ; 
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(K) Villein. What Act will be an Zufranchiſement. 
| Act in Law. 


LI. FF my nief marries a freeman, by this ſhe is free; for a lord Where a 
cannot have treſpaſs for taking her from him at any time 2225 2 

8 . E 

after the marriage. 46 E. 3. 6.) Pa e. 

8 ries a free- 
man, and the lord makes a ferſſment of the manor to which bis nief cas regardant, and the baron dies, 
the feoffee may take her within the manor, as it ſeems there. But it is ſaid there, that he cannot 
take her out of the manor, unleſs by warranty of the. feoffor. And fo it ſeems that by the marriage 
and licence the is made in groſs. Quzre, Br. Villenage, pl, 23. cites 29 Aſſ. 34. 


2. If a nief marries a freeman, this ſhall not be any enfran- Co.Litt.136. 


chiſement after the death of the baron. 21 Aſſ. 25. Admitted. ] rg 


| ſhall be only during the coverture, unleſs the lord himſelf marries his nief, and then ſome hold that 


ſhe ſhall be free for ever. i did. 137. b. 8. P. 


3. If my wi/l-in goes into ancient demeſne, and ſtays there by a year 580 
and a day, it ſhell be an enfranchiſement. 39 E. 3. 6.] Br. Villein- 
: age, pl. 29. 
cites S. C.——$S. P. But the lord may ſeiſe him in the ancient demeſne within the year and day ; and 
if after the year and day the viliein ſtrays out of the ancient demeſne, the lord may ſeiſe him out of ir 
within the year and the day. Br. Villeinage, pl. 68. cites 12 E. 1. 
The reaſon of this was in reſpe#t cf the ſerwice be did to the king in plowing and tillage of the demeſnes, 


and other labours of huſbandry, fer the king's benefit. And herewith agree old books, which ſay, that 


this immunity was ſometime granted by common conſent to the king for his profit, and for the help or 
caſe of his villeins, Co. Litt. 137. b. | 


a. The law of Scotland agrees with this. Skene Regiam Ma- 
jeſtatem, 36. b. Nerſ. 17. 


[5. But a willein may be regardant lo a manor which is ancient de- Br. dn 
; age, pl. 29s 


meſne. 39 E. 3. 6.] cites S. C. 


that this is no enfranchiſement, becauſe their lord is always in poſſeſſioa - 


6. Aſſiſe againſt a feme ſole, who pleaded that fr is villein to 
J. N. and held of him in villeinage, judgment of the writ. The 
plaintiff replied that ſbe eſpouſed T. C. a freeman, pending the writ, 
&c. and therefore awarded good. Br. Brief, pl. 451, cites 
18 Aff, 10. . | TY 
7. If tenant in tail of a manor, to which a villein is regardant, 
diſcontinues the manor, and has iflue and dies, and the diſcontinuce 
1nfeoffs the villein of the manor cum pertinentiis, the iſſue in tail can- 
not enter, but is put to his formedon; and if he brings formedon 
and recovers the manor, he may ſeiſe the villein, and the recovery 
of the manor is no manumiſſion; for he cannot ſeiſe the ville 
before that he has recovered the manor. Br. Villeinage, pl. 58. 
cites 24 E. 3. and Fitzh. tit. Diſcontiauance, 16. 

8. If a villein gets ſeiſin and unity of polſiſſion of the maner, to 


which he was regardant, this is an enfranchiſement; and if he 


be once frank, he cannot by common intendment become villein 
after; for enfranchiſement for an hour, by lawful title, will ſerve for 
zver ; and this ſeems when it is by grant of one that bas war net - 
2 enfranchiſe 
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580 - Uillein. 

* Br. Vn. enfranchiſe him; but if it is by tenant for life, “ in tail, or for 
Hasse, pl. years of a ſeigniory, it will not ſerve but only during their intereſts, 
42. cites 13 oh a | 

E.4. 2. S. P. Br. Villeinage, pl. 47. cites 33 H. 6. 13. | 

But after the 9. Two coparceners, and the ene intermarries with the villein, 
deceale of this villein and his feme ſhall not have nuper obiit againſt the 
= 1 other coparcener; for the villein is not enfranchiſed by this inter- 
Co. Lit, marriage, and therefore is not able to bring the action againſt 
336. > the other parcener. Br. Villeinage, pl. 64. cites New Nat. Brev. 


fol. 223. 
(T) Villem. What 48 gf the Lord ſhall be an En- 
franchiſement in Law. | 


If the lord [I. 17 the lord inferffs his villein of land by deed, this is an enfran- 
_ chiſement. 24 E. 3. 32. Admitted.) | 


1 C2. So it ſhall be, though the feoffment be without deed. Cone 


bir willein of : ; 

any lands tra Þ 24 E. 3. 32. per Wilby.] | 

or tene- : | 

ments by deed, or without deed, in fee-ſimple, fee-tail, or for term of life or years, and delivers to 

bie /eiſin, this is an enfranchiſemeut. Litt. ſ. 206. | K 
+ Br. Villeinage, pl. 52+ cites S. C. per Wilby, that if the lord infeoffs the viliein without deed, 

it is ao enſtanchiſement. But ſays quæte inde; for Littleton in his Tenure of Villeinage is clearly 


contrary. 


[581] 3. If the lord makes to his villein an obligation of a certain ſum of 
For when the money, or grants to him by his deed an annuity, or lets to him by his 


33 deed lands or tenements for term of years, the villein is enfran- 
have a1 ac- chiſed. Litt. . 205. 

tion against | | | 

him, as for debt or annuity, &c. or gives to the villein a certain or fixed eſtate in lands, tenements, 
er hereditaments, as a leaſe for years, this amourts to an enfranchiſement, not only during the years, 


but fer ever; and albeit the leaſe be made to the villein without deed, yet it is an enfranchiſement 


er ever. Co. Litt. 137. b. (u). | 


4. If the lord makes to his villein a lea of land or tenements, 
to hold at will of the lord, by deed or without, this is no enfran- 
chiſement, becauſe he hath no manner of certainty or ſurety of 

his eſtate, but the lord may ouſt him when he will, Litt. ſ. 207. 

5. If lord and villein are, and a man leaſes to the lord for life, and 
efter grants the reverſion to the villein, and the lord tenant for life 
ettorns, this is no enfranchiſement; for he does not give any 
thing to the villein, and he cannot otherwiſe come to the rever- 
fion than by his proper attornment, Br, Villeinage, pl, 75. cites 
11 H. 7. 13. uy | 


=) Villein. Mat will be an Enfranchiſement of 
—— a2 Villein. 


Br. Villein- LT. IF a zwrit be brought againſt lord and villein of land purchaſed 
age, pl. 3 by the villein, and in curia they vouch in this manner, A. 
cies S. O. rd forul cum prædicto D. villans ſuo ab omni beneficio libertatis præ- 

cluſo vocantur ad warrantum, & c. this is not an enfranchiſement; 


15 but 


a. aa a n '©« 
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. 


* 


48 E. 3. 16, 17. 


3 Tillein. 
but if he ſuffers the villein to vouch generally, it would be other- 
wiſe. 33 H. 6. 1. b.] 

a. In France (where every lord may make knights) if the lord of 
the villein makes him a knight, this is a manumiſſion; but other- 
wiſe it is if another lord makes him a knight, Maſter Selden Libro 
Titles of Honour, 318. b.] 

[3- In the laws of the Conqueror, (publiſhed at leaſt under his 
name,) ft quis ſervum ſuum liberum velit facere, tradat vicecomiti per 
manum dextram in pleno comitatu & quietum illum clamare debet de 


jugo ſervitutis fux per manumiſſionem & gſlendat ei liberas, portas, & 


vias & tradat illi libera arma, ſcilicet, lanceam & gladium, deinde liber 
hom? efficitur. Selden's Titles of Honour, 327.] 
4. If the /rd gives to the villein cloaths or money for his ex- 
ences, this is no enfranchiſement. Contra if he /ezaſes land to 
Nm for years, for this is intereſt in the land. But ſufferance or agree- 
ment that the villein ſhall take of a ſtranger, is no enfranchiſement. 
Br. Villeinage, pl. 75. cites 11 H. 7. 13. 

g. If a lord manumits his villein cum tota ſequela ſua, this is no 
manumiſſion for the ſons and daughters born before the manumiſ- 
ſion clearly, becauſe they are villeins in poſſeſſion, and ſo ought 
to have ſpecial words for them, notwithſtanding theſe words pro- 


ereata & procreanda. Br. Villeinage, pl. 26. cites 15 H. 7. 14. 


Per Frowike, Vaviſor, and Haſket. 

6. Doubtleſs, by the ancient common law, a reſdence for a year 
and a day within any free borough, made the party free of that bo- 
rough ; and though he was a villein before, he thence forward be- 
came a freeman. 11 Mod. 189. in caſe of the Queen v. the Mayor, 
&c. of Heretord, | 


(N) Bringing of Actions. What Aclion brought by 
the Lord will enfranchiſe. 


[1, FF a villein recovers damages in treſpaſs, fer claiming him [as] 
his villein, 85 the lord brings writ of error, this is not an en- 
franchiſement. o if he brings aztaint ; for this is to defeat the 
judgment. 18 E. 4. 6. b.)] | 
2. If a villein recovers debt or damages, and has the body of the de- 
fendant in execution, and after he who ig in execution purchaſes the 
manor to which the villein is regardant, the defendant upon this 
matter may have audita querela, and ſhall be diſcharged out of 
execution; and the ſuit of the audita querela is no enfranchiſement, 


as it ſeems there. Br. Villeinage, pl. 61. cites 41 E. 3. and Fitzh. 


tit. Audita querela, 18. 

3. If I am intitled to recover damages for land, and the tenant 
infeoffs my villein and another, the damages ſhall be loſt for the 
moietyz and therefore I ought to enter into the one moiety, 
and ſhall have action of the other; and if he infeoffs the villein 
alone, the damages ſhall be loſt ; for if the lord impleads his 
villein, he is manumitted. Br. Damages, pl. 156. cites 


4. If 


1 


[ 582] 


Br. Villein- 
age, pl. 44. 
Cites S. C. 
S. P. Co. 
Litt. 127. K. 
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582 Gillein. 
The prioci- 4 If the /rd ſues againſt his villein a precipe qued reddat, if he 
_ recovers or is nonſuit after appearance, this is a manumiſſion; for 


for that zy that he might lawfully have entered into the land without ſuit, 


this ſuit be itt. 1. 5 
— Litt. ſ. 208 
vi lein to be a perſon able to render bim the land by courſe of (aw, whereas the lord without any ſuch ſuit 


might have entered. Co. Litt. 138. 2. 


5. $2 if he ſue againſt his villein an action of debt, or account, 
or of covenant, or of zreſpaſs, or of ſuch like, that is an enfran- 
chiſement ; for that he might impriſon the villein, and take his 
goods without ſuch ſuit. Litt. ſ. 208. = | 
6. But if the lord ſue his villein by appeal of felony, where he 
was indicted of the ſame before, this ſhall not enfranchiſe the villein, | 
though the matter of appeal be found againſt the lord, for that the : 
lord could not have the villein to be hanged without ſuch ſuit. A 
Litt. ſ. 208. wh , | 
For if the 7. But if the villein were net indicted of the {ame felony before 
1 the appeal ſued againſt him, and afterwards is acquitted of this fe- ] 
gifted of it, lony, % as he recover —_— againſt his lord for the falſe appeal, | 
then upon then the villein is enfranchiſed, becauſe of the judgment of da- 


= 1 mages to be given unto him againſt his lord. Litt. ſ. 208. | 

villein, the villein ſhall recover damages againſt the lord by the ſtatute of Weſtm. 2. Quia multi per 
malitiam, &c. and conſequently ſhall be enfranchiſed; but if the villein be formerly indicted of the ? 
felony, then though the villein be acquitted upon the appeal, he ſhall recover no damages againſt the 
lord; for whenſoever the lord giveth to the willein a juft cauſe of action, be is enfranchiſed; and there- 
fore if the lord kills bis willein, his fon and Heir ſpall bave an appeal, and thereby his heir thall be en- 
franchiſed, be-auſe the offence of the lord gave ta the heir a juſt cauſe of action againſt the lord, 
Co. Litt. 139. b. | | 


FEY — 


[583] (N. z) What [Aion] againſt the Lord by the 


Villein [will be an Enfranchiſement!. 
Br. Villein- [I.] [2. JF a villein recovers damages in treſpaſs againſt the lord g 
age, pl. 44. for claiming him as his villein, and the /ard brings error, 


| -=-y=7 and the villein brings debt upon the judgment, the lord may anſwer to 


Litt-127. b. it; and it ſhall not be an enfranchiſement, becauſe it depends 


upon the judgment, and thall be reverſed with it. 18 E. 4.6. b. q 
G Curia.) 3 f 
He mall not 2. If lord is indebted to a freeman, who makes the villein his 1 


be enfran= exec;tor and dics, the villein ſhall have action of debt againſt his 


angus bu lord, as executor. For it is to the uſe of the teſtator and not to 


this action, his own uſe, and the lord may rale the villeinage by prateſlation, 


becauſe be and then the pleading ſhall not enfranchiſe the villein. Br. Vil- 1 
e leinage, pl. 3 1. cites Old Tenures, fol. 2. 
law ta the uſe of the teſlatar, and not to his own uſe. Co. Litt. 124. a. 
3. The herd upon a writ of covenant brought by the willein levies a 5 
ne to his villein of land which is ancient demeſne ; the lord of whom U 
the land is holden reverſes the fine in a writ of deceit ; albeit the au- 
thority and juriſdiction of Court is diſproved, and that the — 


lord of the villein ſhall be reſtored to the land given by the fine; fe 
PF 


yet it 18 an enfranchiſement, for that he anſwered to the writ of 
covenant, and the fine was voidable and not void. And therefore 
being once an enfranchiſement it cannot be avoided by the reverſing of 
the fine. Co. Litt. 138. b. | 


(O) Villein. Enfranchiſement. What Act judicial 
will make it, | 

(1, IN action brought by the villein againſt the lord, if the lord 
emparles it is an enfranchiſement. 22 E. 4. 36.7] 

(2. If the villein of the demandant be vouched, if the demandant 
does not counterplead it, this will be an enfranchiſement, becauſe the 
proceſs ſhall be made between the demandant and the vouchee, 

and the eſſoign hes againſt him. 48 E. 3. 17.] 


[3- In action by the villein againſt the lord, if the villein em- Br, Villeing 


parles, and the entry is by the afſent of the parties, this ſhall be an 28e, pl. 1. 
enfranchiſement. 9 H. 6. 67.] + 
[4. But otherwiſe it is if the Court gives an imparlance. 
9 H.6. 67.] | 
C5. In an action by the villein againſt the lord, if the lord mates Br. Villein- 
a full defence before he makes a proteſiation of the willeinage, this will * Jv 8 
be an enfranchiſement, though he makes a proteſtation after? 
wards ; for this proteſtation is void, when he has admitted him 
able. 14 H. 6. 18.) | 
(6. In a writ of niefty, if the plaintiꝶ be by attorney, the defend- [ 584 ] 
ant ſhall be enfranchiſed, for he ought to be in perſon. 
26.3 | 


Fol. 737. 


[7. In an action by the villein againſt his lord, if the lord makes In precipe 


quod reddat, 


attorney againſt the plaintiff before Mie tendered, this ball be an en the tenant 
franchiſement, becauſe he ought to be in proper perſon. 26 E. 3. 76. aid that the 
Admitted.) | 985 Dee 
. 4 . . . El 
[8. But if after iI e tendered upon the villeinage the lord makes candies ts 
attorney to purſue the ifſue tendered, this is not an enfranchiſe- his mm 
| of D. judg- 
ment, 26E. 3. 76.1] ment if he 
ſhall be anſwered; and the other ſaid that the plaintiff had made attorney againſt him as againſt a 


freeman, Sed non allocatur; but he may plead the plex well. Br. Villeinage, pl. 30. Cites 


39 E. Jo 36. 
9. If a man be nſuited in native habends, the villein by this is 


not enfranchiſed, but contra of a retraxit. Pr. Villeinage, pl. 66. 
cites the Regilter, 87. _— | 
(P) Villein. At ꝛ0h]t Time he may be ſeiſed. 
Lr. 12 lord cannot ſeiſe his villein in the preſence of toe king. Br. Villein- 


age, pl. 38. 


27 Aﬀl. 49-] | | cites S. C. 
Is if the villein be a prieſt of the king's chapel, the lord cannot ſeiſe him in the king's preſence, 
for that is a protection to him. Co. Litt. 137. b. | 
2, The 


Uillein, | 583 


5 84 ; Uillc in. | 
. 2. The lord cannot take his villein out of anether”s ſervice, with= 
out firſt giving notice of the villeinage. Br. Villeinage, pl. 13. cites” 
50 E. 3. 21. | 
3. If a villein be made a ſecular chaplain, yet his lord may ſeiſe 
him as his villein, and ſeiſe his goods, &c. But it ſeems that 
if the villein enters into religion, and is profeſſed, that the lord may 
not take nor ſeiſe him, becauſe he is dead in law. Litt. ſ. 202. 


(Q) Villein enfranchiſed. [By] what Judgment. 


Li. IF vil lein brings aſſiſe againſt the lord, who pleads villeinage in 
= him, and it be found againſt him, and judgment thereupon, this 
| hall make him frank during the continuance of the judgment. 
40 E. 3. 48. b. 18 E. 3. 32. | 
{2. And ſo his heir ſhall be frank by it. 18 E. 3. 32.] 
LZ. If a villein brings action againſt the lord, who pleads villeinage 
4. in him, and this is found againſt him by verdict, the younger iſſues 
of the villein, before born, ſhall have advantage thereof as well as his 
| heir, fo long as the judgment continues; for the plaintiff is privy 
to it, and may have attaint. Contra 18 E. 3. 32.] 


Cf 585] (R) Pleadings, &c. 
S in affiſe 1. IN aſſiſe the defendant ſaid, that he was villein of W. F. and 
—_— beld the tenements of him in villeinage, judgment of the writz 


defendant and the writ was abated; quod nota, Br. Villeinage, pl. 32. 
feid that be cites 8 Aſſ. 14. | | 


nt willein 


of the lird ef R. by which he took nothing by his writ. And ſee that he did not ſay that be beld of 
3 | l 


Sim in villeinage. Br. Villeinage, pl. 3 3. cites 11 A. 12. 


2. Treſpaſs of good taken. The defendant juſtified by command 
of his maſter to whom the plaintiff is villein, de ſon tort demeſne ; and 
this is no plea for the plaintiff, without anſwering to the villeinage. 
Br. De fon tort, &c. pl. 23. cites 22 E. 3. 98. But that contra 
it is anno 49 E. 3. 2. tit. Iſſue, 6. : 

3. In præcipe quod reddat the tenant ſaid, that the demandant 
is his villein, regardant to his manor of D. Judgment if he ſhall 
be anſwered ; and the other ſaid that the tenant had made attorney 
againſt him, as againſt a freeman; & non allocatur. But he may 

lead the plea well, by which the demandant ſaid that his grand- 
ther was baſtard and adventiff ; but ſhall not have both, by which 
he ſaid baſtard only. Br. Villeinage, pl. 30. cites 39 E. 3. 36. 


4. In ſcire facias it was ſaid per Belknape, that frank and ad- 


ff was a good plea in ancient time where villeinage was 
pleaded ; contra at this day. But per Thorp, it is a good plea at 
this day; quære inde. Br, Villeinage, pl. 5. cites 40 E. 3. 17. 


5. In præcipe quod reddat the tenant cannot ſay that he it willein 
to F. D. aud hald: of him in villeinage, J. D. not named, , 


1 AAA ² AAA ĩᷣðͤ one ie 
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Uillein. 


F the ꝛurit, by attorney ; for a man cannot bind himſelf to be vil- 
lein, as this plea ſhall do, by attorney; but ſhall have it in pro- 
per perſon, and before the view; for he has notice before the 
view if his perſon be villem or not. But he may fay after the 


view, that he holds in villeinage, &c. for it is a ſpecial nontenure, 


and he may hold in villeinage, and his perſon frank; and this per 
Finchden. Br. Villeinage, pl. 6. cites 41 E. 3. 16. 

6. In aſſiſe of two acres, the defendant ſaid that he was villein of 
H. S. and held the land of him in villeinage, judgment of the writ. 
Plaintiff replied that tenant of the franktenement the day of the writ pur- 
chaſed, priſt; & non allocatur; for it is not warranted by the 
ſtatute, by which he ſaid that frank and of frank eſtate the day 
of the writ purchaſed, and found for the defendant, but that the 
lord did not meddle with this land. And yet, by the opinion of the 
whole Court, the writ ſhall abate, by which the plaintiff was non- 
ſuited, and yet the lord was not ſeiſed, nor made claim. Br, Vil- 
leinage, pl. 40. cites 43 Aſſ. 1. | 

J. In treſpaſs it was pleaded by the defendant, that the plaintiff is 
bis villein, judgment if he ſhall be anſwered. And the plaintiff /aid 
that his grandfather was adventiff, and born at D. in another county, 
end was frank, and pleaded a fine levied by one who was then lord 
of the manor, to which he is claimed as regardant, and the anceſ- 


tor of the defendant, ſo that he who is adventiff cannot paſs ; and 


it was held that thoſe matters are double; and after the iſſue was ta- 
ken, if the anceſtor of the plaintiff was adventifFor not. And there it 
is ſaid, that it is a good plea, where a man is claimed as villein, to ſay 
that ſuch a one his anceſtor was a baſtard, judgment if he ſhall be 


received to plead villeinage in him, &c. Br. Villeinage, pl. 7. cites 


43 E. 3. 4. 
8. In treſpaſs the defendant pleaded villeinage in the plaintiff, 
judgment if he ſhall be anſwered; and the plaintiff proteſtand: 


that he and all his blood are frank, and for plea that he is baſtard; 


priſt, Br. Villeinage, pl. 19. cites 19 H. 6. 11. 

9. In treſpaſs of chattels taken, the defendant pleaded villeinage in 
the plaintiff, and the plaintiff /aid that he is a baſlard. Markham 
faid, to this he ſhall not be received; for eſpouſals took effect between 
J. and M. at D. which continued all their lives, within which eſ- 

received to ſay that he is a baſtard. Newton faid, all may 
ſtand with truth; for it may be that the father was beyond ſea by 
7 years, and he born in the mean time, and then all your plea 


is true, and yet he is a baſtard. Markham faid, then we ſay over 


that he is mulier; & non allocatur, without ſaying and not baſ- 


tard ; and prayed that all be entered; but mulier, and not baſtard, 


22 the plaintiff was born and begotten; judgment if he ſhall 
e 


5861 


was entered only, and no more. Br. Villeinage, pl. 20. cites 


19 H. 6. 17. | 
10. Villein ſhall be intended always in the ſervice of the lord, 
except ſpecial matter be ſhewn to the contrary; per Newton 
and ſeveral; but ſeveral to the contrary, and therefore quære. 
And per Portington, if a man beats my villein who is not aftually in 
oy ſervice, 1 ſhall have treſpaſs, quod M. natirum & ſervitium 
| meum 


+ D. 283. 
TL 32. Paſch. 
11 Eliz, 
Bert ER v. 
Caovck, 
the jury 


found 2 ſpe - 


cial verdict, 
that the 
plaintiff and 
his anceſtors 
were ſciſed 
of the ma- 
nor time 
out of mind, 
and that 
they wer? 
ſeiſed all the 


Cillcin. 


meum verberavit, per quod ſervitium ſervientis mei per magnum 
tempus amiſi; and recover damages for the time that he might 
have been in my ſervice; for I might have called him to my fer» 
vice at my pleaſure. And in treſpaſs quod villanum & ſervien- 
tem meum cepit, the defendant may juftify inaſmuch as he was va- 
grant, and th1t he retained him according to the flatute. But where 
it is quod villanum & ſervientem meum in ſervitio meo exiſ- 
tentem, there he ought to anſwer over to the ſervice. Br. Vil- 
leinage, pl. 24. cites 22 UI. 6. 30. 32. | 

11. in zreſba/5 the defendant pleaded that before the treſpaſs, at the 
time of the treſpaſs, and after, he and his feme were ſeifed of the manor 
in jure uxoris, to which manor the plaintiqꝶ was villein regardant, and 
the ſeme and all her anceſtors, and all 7ho/e whoſe tate ſhe has in. 
the ſame manor have been ſciſed of the [aid plaintiff, and his anceſ- 
tors, as villeins regardant to the ſame manor time out .of mind, 
and becauſe he did not fay that they are yet /eifed of the manor, &. 
therefore ill; for it may be that they have aliened the manor 
after; quod Perſey conceſſit. Aud quzre if he ſhall not ſay Sha 
the villein it yet villein alſo; for it may be that he was villein, and 
is now manumitted. uzre; or if it ſhal be intended till the 
other pleads it; and ſee librum intrationum thereof, Br. Vil- 
leinage, pl. 4. cites 35 H. 6. 12. N 5 

1 2. If a lord loſes the manor, to which villeins are regardant, to 
J. S. fer years, and a villein brings action againji the lee, he may 
plead the villeinage againſt him, as the lord himſelf might before 
the leaſe. Contra of leſſte at will of the manor, becauſe he has it 
only at will; per Littleton. Quere of the tenant at will. Br. 
Villeinage, pl. 43. cites 14 E. 4. 6. 

13. In zreſpaſs againſt C. fer taking his horſe, & c. C. pleaded 
that be ts ſciſed of the mansr of D. to which P. is a villein regardant, 
and that he and all thoſe, &c. have been ſeiſed of the plaintiff and 
his anceffors, The plaintiff replied that he is free, &c. abſque hoc 
that the defendant, c. were ſeiſed of the flaintiff, Sc. as of ville 
recardant ; and the iſſue is found for the plaintiff. And upon 
motion in arreſt of judgment, it is ruled that the traverſe is well 
taken; and cites + Dy. 283. accordingly. And by Hubbard, if 
a man hath not ſeiſin of a villein in groſs within 6 years, he ſhall 
be barred by 32 H. 8. of limitations in nativ habende; for hberty is 
favoured ; but yet of a villein regardant the ſeiſin of the“ manor 
to which, &c. is ſufficient ſeiſin of the villein. Noy, 27. Hill. 
15 Jac. C. B. Pigg v. Caley. | 


time of the anceſtors of the defendant as villeins regardant, c. till the 1 H. 79, But whether ſuch 
ſeifin of tl.e fad manor be ſeiſin in law of the defendant and his anceſtors, from the ſaid 1 H. 7. t. 
the wilt of aſhiſe brought, they pray the advice of the-<court, c. ant if autged in law a feifin, then 
they find ter the plainciff; if otherwiſe, for the defendant. But this point was not adj ud. 
Mo. g. pl. 221. S. C. fays that 3 juſtices were of opinion that judgment ought to be given for the 
plaintiff, but Walſh e contra; but for other reaſons they did not give judgment on this matter, 
And. 14. pl. 31. S. C. accortingly, by 3 juſtices again 1, that as to the matter of the ver- 
di, the plaintiff Gould have judgment ; for they held that ſeiſin of the manor is feilin for the de- 
fendant, as viliein;z but for other reaſons judgmeat was not given- Bendl. 189. 152. pl. 225», 
5. C. acco.Cing!y. 
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For more of Uillein in general, ſee Noucher, and other praper 
titles. 


mon law 
if any dit 
proceſs, . 

Vo, 


fhewed that king E. 2. by his charter, Sc. gave to him the guardian- 


[57 1 


(A) Viſitor, 


29 * [5838 } 
I, S8. guardian of the hoſpital of R. brought aſſiſe again? the Br. Depoti- 


1. archbiſhop of York and W. P. and made plaint of 2 meſſuages cine 5. C. 
and 2 acres of land, and one of the meſſuages was the hoſpital ; for accordingly. 
he could net have plaint of chapel, or ſuch like, but of a meſſuage; a O. I rs 
and the biſhop by bailiff pleaded nul tort , and the other / that the Rs by _ 
plaintiff was guardian, and before the writ brought was deprived by Trin, 6W. 
the ordinary in his viſitation for default found in him, and after the - 4 he P 
archbiſhop who ts in patron made collation to JV. P. the detendant, of _-.. ay 
the ſame hoſpital, and demanded judgment of the writ brought Pairs 
by the name of guardian, where the plaintiff is deprived, and the 7 NY 

. . . 8 6 . TN 1 
defendant is guardian, judgment, &c. and it is ſufficient, without 4 ef Ee. 
ſhewing who is the ordinary that viſited z by which the plainif ter College 
ia Ozſord,] 
i 9 0 : , where it was 
ſhip for his life, to hold as franktenement, and ſent a writ 10 the ef held by 3 
cheator to put him in ſciſin, who did ſo; and that one of the meſſuages juſt» that 
is the hoſpital, which is lay-ſee, and the guardian pays bis tithes ts the * Vege was 

W a temporal 
pariſh-church, and is taxed among lay-people, and not among clerks ; and lay cor. 
and the charter runs, that the king had given the guardianſhip of p ration of 
the hoſpital, ut ſupra z that the advowſon belongs to him, by rea- eme ns- 
ti . 8 a ; . ture with 
ſon of the poſſeſſion, the archbiſhopric of York being void, and in an hotpftalz 
his hands. And it was-ſaid that this thing cannot be ſpiritual, and they 
unleſs by one of theſe 2 ways, viz. becauſe he has pofſeſhon ſpiri- 3 10 
tual, or college and covent; and he has neither the one nor the other; Baces's 
and therefore is not 4vithin the wiſitation of the crdinary. And per deen, 99. b. 
Herle, every hoſpital is viſitable either by the patron, becauſe all is in mi b o f 
lay-fee, or by the ordinary, becauſe it is ſpiritual ; and if he be viũted tron of an 
and deprived without authority, the allife lies. And after it was an he 
ſaid that the ordinary had no buſineſs to meddle with this, which and Se 
may paſs by a gift of the lay patron, without inſtitution and induction. or deprive, 
er Herle, it is true if it had been by name of a meſſuage and land, vn good 
8 * : h b cauſe, the 
but now it is given by name * of guardian ef an hyſpitaly where by com- maſter; but 
mon intendment an hoſpital is viſitable; and G. Scrope accord- if he deprive 
ingly, and after by conſent the aſſiſe was awarded at large. And bim without 
. 1 . juſt cauſe, 
per Shard, hoſpitals are things amortized and named according to the and by co- 
manner of their foundation ; ſome to be viſited by the patron, as of tour thereof 


a lay perſon, and ſome by the ordinary; and there are feveral hoſ- the maſter 
e ouſted, 


pitals which are viſitable by lay perſons who are their patrons, Br. he mal have 


| Aſſiſe, pl. 138. cites 8 Af. 29 & 31. an alliſe, 


becauſe the 
common law will not permit any perſon grieved to be without remedy. And though the founder 
had an abſolute power over his foundation, yet he couid not exclude the juriſdition of the com- 
mon law, no more than if a man ſhould deviſe lands between A, and B. and his intent was, that 
if any difference ſhould ariſe between them about the lands, it ſhould be determined by J. N. without 
proceſs, this appointment would be vain, and the party grieved might have his remedy by the law. 

Vor. XXI. | 6 Beſides, 


* as 

588 | Uilitor. 

Befides, that the law will not allow any cuſtcm, which in any manner may tend to the ſupport of ar- 
bitrary power, according to Litt. f. 212. Co. Litt. 14:. and for this reaſon will not permit the viſe 
tor to be without controul. And for theſe reaſons they were of opinion, that they had here juriſdic- 
tion {the whole matter being found ſpecially) to examine and correQ the erronecus proceedings (if they 
were luca] of the vifiters But they agreed, that if the ordinary deprive a maſter who is eccleſiaſt ical, 
without juſt caufe, he ſhall not have an aſſiſe, becauſe he hath other remedy by appeal; and cited 
S All. 29. 31- 13 Rep. 70. D. 209. CoveNnEy's Cafe, D. 273. And Holt Ch. J. agreed that a col. 
lege and hoipital ate of the ſame nature; but as to the objection that the maſter may maintain an 
aſhile, he iaid he could not, becauſe he is not fole ſeiſed. And ſo he faid was Hale's opinion often 


heretofore; and :aercfore he denied the opinion in Coveney's caſe, and Bagge's cate, to be aw, 23 


Haie Ch. J. bad often done before; beſides, that thoſe caſes are grounded upon an error; for they 
rely upon the 8 Aff 25, 30. for warranting that opinicn, whereas in truth the 8 Aff. dees not war- 
rant any ſuch opinion 4 Mod. 110. and 124. in the S. C. of Philips v. Bury, the cafe of 
$ Af. is cited by the name of SuixAx's caſe; and Hol: Ch. J. gives for reafon why that caſe 
of Shirax is not applicable to the preſent is, becauſe he having a donative, and being deprived by 
the archbiſhop of York as ordinary and viſitor, and another beirg collated, the queſtion was, 
who was viſitor? And it appeared plainly it could not be the atchbiſhop, becauſe the matter was 
not ſpiritual ; that it was in the caſe of a lay hoſpital which had no ſpiiitual poſſeion; it was nei- 
ther college nor convent, and therefore the ſſiſe was beld good, which proves nothing in the caſe 
of a ſpiritual corporation; for if the deprivation had been by a proper viſitor and one who had a 
lawful juriſdiction, his ſentence would have been final, and no affile could have been brought te 


examine it. : 


2. If an archbiſbop be conflant viſitor, he may viſit and compro- 
miſe things done in his predeceſſor's lime. Per Pemberton Ch. ]. 
2 Show. 171. pl. 163. Mich. 33 Car. 2. B. R. in caſe of the King 


v. Alſop. | 


He hw the 3. If there be a viſitor, B. R. has no puriſdiction; for he is | 


w fudge choſen by themſelves. 2 Show. 170. The King v. Al- 


d the 
„ ſop. Per Dolben J. ſaid to be ſo refolved in Dr. Roberts's caſe, 


appeal from per Hale Ch. J. 
him, and i 
it is almoſt an arbitrary power; per Pemberton Ch. J. Ibid. Appeal lies from a deprivation by 


a viſitor as ordinary, but not as pation. Parl. Cafes, 46. in cafe of Philips v. Bury. 


4. The viſitor ſhall determine all that relates to perſons that are of 
the foundation, but he has no power before a perſon is made a 
member; per Holt Ch. J. Cumb. 238. 5 W. & M. in B. R. The 

Kang v. Preſident, & c. of St. John's College, Oxon, 
® The cafe 5. Where a founder of an eleemoſynary foundation appoints a 
oy 1 viſitor, and limits his juriſclictian by rules and ſtatutes, if the viſi- 
| tor in any ſentence exceeds thoſe rules, an action lim againſt him. 
But otherwiſe where he miſtakes in a thing within his power, 
though in this caſe there be not any appeal over; per Powell jul}. 


2 Lutw. 1566. in the caſe of Gwynn v. Poole, fays this was agreed 


not only by the 3 other juſtices, but alſo by the Ch. J. in the caſe 
of * Excter College. | | : 8985 
6. Where the per (who are to have the charity) are ut incorpo- 
rated, but triſtees, according to the cafe in 10 Co. there is no viſita- 
torial power, becauſe the intereſt of the revenue is not veſted in 
them; but where they, wwho are to enjoy the benefit of the charity, 
are incorporated, there, to prevent all perverting of the charity, 
there is by Jaw a wiſitatorial power ; and it being a creature of he 
L589 ] under own, it is all the reaſon in the world that he and His 
» heirs ſhaul have that power, unleſs they devolve it elſewhere. 
Skin. 484. Trin. 6 W. & M. in B. R. per Holt Ch. J. in caſe of 
Philips and Bury. EE 
„„ | 7. The 
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Uifitor.. 


— 
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>, The common law takes no notice of viſitors, but they were G. Eau. 
introduced by the canon law. Reſolyed by 3 judges. But Holt 3 
Ch. J. held that viſitation was not introduced by the canon law, over to us 
but of neceſſity was created by the common law. Ld. Raym. from the 
Rep. 78. Trin. 6 W. & M. in B. R. in caſe of Phillips v. Berry. eee e, No? 


Per Ld. Ch. Baron Gilbe:t. Hill. 12 Geo. 1. in caſe of Birmingham School. 


8. Where the ling is fender, his-majeſty and his ſucceſſors are 
viſitors z but where a private perſon is founder, there ſuch private 
perſon and his heirs are, by implication of law, viſitors. Per Ld. 


G. Eque 
Rep. 178. 


S. C. by the 


name of the 


C. King, aſſiſted by Ld. Ch. J. Eyre, and Ld. Ch. B. Gilbert; caſe of Bir- 
2 Wms.'s Rep. 326. pl. 93. Hill. 1725. Eden v. Foſter. hv per 


Sel. Chan, Caſes in Lord King's Time, 36. S. C. 


9. But though this viſitatorial power did reſult to the founder 
and his heirs, yet the founder might veſt or ſubſtitute ſuch viſitato- 
rial right in any other perſon or his heirs. 2 Wras.'s Rep. 326. Eden 
v. Foſter. | f 

10. But they conceived it to be unreaſonable and of miſchievous 
ronſequence, that where governors are appointed, theſe, by con- 


Where go- 
vernors or 
viſitors are, 


ſtruction of law, 40ithout any more, ſhould he wijitors, and ſhould ſaid wr ro bs 
have an abſolute power, and remain exempt from being viſited them= accountable, 
ſelves. 2 Wms.'s Rep. 326. Eden v. Foſter, ir muſt be 


4 intended 

where they hawe the piaver of government only, and not where they have the Igal eftate, and are in- 
truſted with the receipts of the rents and profits, which would be of moſt pernicious conſequence; and 
ſuch privilege might of itfelf be a temptation to a breach of truſt; per Lord C. King, aſſiſted by 


Lord Ch. J. Eyre, and Lord Ch. B. Gilbert, 2 Wms.'s Rep. 326, 227. Eden v. Foſter. 


11. And that (in the principal caſe, where king E. 6. founded 
a ſchool, and by letters patents appointed perpetual governors 
thereof, enabling them to make laws and ordinances for the bet- 
ter government of the ſaid ſchool, but no expreſs viſitor ap- 
pointed, and the legal eſtate of the endowment was veſted in 
theſe governors) the eword governor did not of 1t/elf imply viſitor; and 
to make ſuch conſtruction againſt the common and natural mean- 
ing of it, and when ſuch ſtrained conſtruction could not be for 
the benefit, but rather 10 the great prefudite of the charity, would be 
very unreaſonable, and would be making the king's charter ope- 


G. Equ. 
Rep. 178. 
Birming 
h:2mSchool's 
caſe, with 
the opinion 
of the Lord 
Ch. B. Gil- 
bert, aſſiſt. 
ant to the 
lord chan- 
cellor. 


Select Caſes 


e . in Chan. in 
rate to a double intent, which ought not to be. Ibid. 324. 326. 1% King's 
Eden v. Foſter. Time, 36. 


12. Power given to commiſſioners or governors of charities, 
to make by-laws, muſt be intended fer the better regulating and pre- 
ſerving the charities given, and not for the overturning of them; 


8. C. argued. 


and if the commiſſion (or letters patents conſtituting them gover- 


nors) give any larger power, they would be void only pro tanto. 

And notwithſtanding ſuch power as above, ſuch ſchools or cha- 

rities may be viſited. Per Lord C. King, aſſiſted by Lord Ch. ]. 

22 and Lord Ch. B. Gilbert. 2 Wms.'s Rep. 327. Eden v. 
oſter. 


For more of Uifitor in general, ſee Mandamus, (B), Prero⸗ 
gative, (C. 0), (D. f), &c. and other proper titles 


1 t 2 8 


F „ 
E 2 TOONS CR Yer 


[590 ] 


Una # eadem, gt. 


(A) One and the ſame Perſon or Place. 


1. IN pracipe quod reddat, if the tenant prays aid of him in the re- 
verſion who comes in perſon ready to join, it is a good iſſue for 
the tenant to ſay that he 4vho offers is not the ſame perſon, Br. 

Iffues Joines, pl. 78. cites 7 H. 6. 45. 
Cera if it 2. Treſpaſs of entering into his houſe and breaking his cloſe in D. 
had been Sy the defendant ſaid that the place called the hauſe and cliſe, is one and 
338 . the ſame place, and not diverſe ; judgment of the writ, and no plea 
note the to the writ by award; for he may ſay not guilty to the one, and fuſe 


. tify to the ether. Br. Brief, pl. 185. cites 22 H. 6. 7. 


one caſe the thing ſhall be recovered ; contra in the other. Br. Ibid. 


® Orig. in 3. Scire facias again// me, and another of the ſame name oppenre, 
5 ag the plaintiff may ſay that he is not the ſame perſon, and the other 
(purceo que ſhall not have traverſe to it, for he has advantage there:f ; for this is 
i eft diſ- a diſcharge to me in this action; per Danby, &c. Br. Miſnomer, 

4 pl. 56. cites 8 E. 4. 18. . | 
aQtion, &c.) 4. In treſpaſs of gocde the defondant intitled himſelf by gift of J. S. 
and gave colour to the plaintiff, and the plaintiff ſaid thit J. S. and 
" the plaintiff was one and the ſame perſon, and net diverſe; and to the 
plea pleaded by the manner, &c. [nul ley, &c.] and a good repli- 
cation; for it fands with the bar ; quod nota; and thereſore the 
defendant may take thereot iſſue. Br. Replication, pl. 52. (bis) 

eites 13 E. 4. J. ; 

5. Treſpaſs by dean and chapter, if the defendant pleads leaſe of 
the dean by a flrange name and gives colour, the plaintiff may ſey 
that this ranger and the dean are one and the ſame perſon 5 and con- 
clude with demurrer, and good. Br. Replication, pl. 55. cites 
21 E. 4 

Contra if he 6. If in præcipe quod reddat of the manor of B. &c. the tenant 

3 Io pleads a fine, recovery, &c. of the manor of O. he ought to aver that 
very 

of the ofore- the one manor and the other are one and the ſame manor. Br, Plead- 

75. Fer ings, pl. 143. cites 33 H. 8. 

this word aforeſaid is in effef? an auerment that it is all one. Ibid. 


Goa. 111. 7. Debt againſt G. the defendant and his wife executrix of W. late 
pl. 18. org of London, taylor; the defendants plead a recovery againit them 9) 
13 J. S. by the names of G. and Eliz. bis wife executrix of W. of Lon- 
ſhall not be don, barber-ſurgeon ; and that ultra the ſum recovered they had no- 
intended the thing, &c. and upon this it was demurred, and adjudged no _ 
P2062, 


ſame perſon, 


4 Gift zo A. or B. is void for the uncertainty. Godb. 93. 4 
S8. C. cites -- 


Uncertainty, 


plea, becauſe they 10 H averment that W. taylor and W. barber- 
ſurgeon were the ſame perſon. Cro. E. 127. pl. 2. Hill. 31 Eliz. 
B. R. Hooper v. Gomerſal. 

8. In debt, the defendant pleaded utlagury in the plaintiff at the 
fuit of B. in London; the plaintiff replied, that he awas of the pariſh 
of P. and that there was another of the ſame name in the ſame city and 


pariſh, who was outlawed at the ſuit of B. abſque hoc that he was 


outlawed at his ſuit, Exception was taken to this traverſe, becauſe he 
did not ſay abſ/que hoc that he 2vas eadem perſona but it was an- 
ſwered, that where a man is outlawed upon meſne proceſs, and 
never appears, there the traverſe ought to be quod eſt eadem per- 
ſona; but if once he appears, and is outlawed after judgment, there 
the Court had taken notice of him; and it is ſufficient to ſay that 


he was outlawed. But it might be otherwiſe if tbe defendant had 


exprefily ſaid in bar that D. the plaintiff was outlawed, and that be is 
eadem perſona, there the plaintiff ſhall ſay abſque hoc that he is 
eadem perſona. W hereupon Lea, Haughton, and Chamberlain diſ- 
allowed the exception, and held the traverſe good. Palm. 188. 
Trin. 19 Jac. B. R. Downes v. Patts. | | 


Tor more of Una & eadem, tc. in general, ſee Milnolmer, 


and other proper titles. 


— — — * 


Uncertainty. 


In Grants, Oe. 


pl. 104. in caſe of Leeds v. Crompton. 


—2 And. 103. cites 12 H. 7. 13.— 80 to one of the children of J. S. he having four. 
cites 7 E. 4. 29. 


2. There is a difference where a thing is uncertain 7 which a 
certainty is added, and where it is certain in itſelf. See Pl. C. 191. b. 
in caſe of Wroteſley v. Adams, and Ibid. 395. a. in caſe of the 
Earl of Leiceſter v. Haydon. En 


f 590 


but rather 
the contrary. 


L 591 } 


4 Le. 58, 


1 1H. 7. 13. 
2 And. 103. 


3. Warranty to 2 & heredibus, and appoints not the heirs of the 
one or the other or both of them, it is void. 2 And. 103. and 
Ibid. 141, 142. cites 21 H. 6. 

4. If debtor gives to the creditor a horſe or any other thing in 
 fatisfaftion of part of his debt, this ſhall be bar for no part for the 
uncertainty. 4 Rep. 3. in Vernon's caſe. 


Tt 3 5. A 


591 Under⸗Sheritk. 


Dd. e pl. F. A contract to ſell as many trees as can 8 be ſpared 


Mich. is void. Cro. J. 262. pl. 26. in caſe of Rogers v. Head, cites 
: I. in M. D 
caſe of 1 yer. 
Mervyn v. Lyds.— 2 And. 142. pl. $2. cites S. C. that it is void. 


6. Many things that are uncertain in themſelves being reduced 
to certainty by ſuch means as either the law appoints or the party 


himſelf atſigns, may take effect; per Hobart Ch. J. See Hob. 174. 


in caſe of Stukely v. Butler. t 
7. An uncertainty in a//unb/its, obligations, ferffments with ware : 
ranty, covenants, Sec. may be reduced to a certainty by the prece- t 
dent communication and agreement, both in reſpect of the time, eſ- £ 
[ 592 ] tate, thing, and perſon. See Lat. 272. Sharp's caſe, Mich. 3 Car. t 
when inſtances are given of each, V 
. Habendum in a grant, though void in law for rug e 
oe may be gad in equity, and will be decreed. Sce Chan. Rep. 8 = 
4 Car. Cornwallis's caſe. u 
9.. It is ill in criminal charges. See 8 Mod. 328. 330. Mich. 5 
11 Geo. 1. The King v. Brereton. "ES 
5 
As to Uncertainty in pleadings, ſee tit. Certainty, and other ti. 
tles of pleadings. And for more of Uncertainty i in general, 
ſee * Fines, Grants, nd other proper titles. 5 
v. 
* ve 
46 
He 


Under-Shertiff, 8 


(A) Matters relating to Under-Sherif. ſel 
| 0 
r _ 1 N under-ſheriff was before the erat. Brownl, INE in caſe 2 
aw 1 * af Norton v. Symms. N 4s 
uſe; per Hobart Ch. J. Hob. 13. pl. 25. in caſe of Norton v. Simms. In ancient time he was 75 
called Seneſchallus Vicecomitis, becauſe he exerciſed the office of the ſheriff himſelf. 9 Rep. 48. b. in the 
the EAN or SHrEwWsSBURY'S Cafe, cites Ingulph's Hiſtory, 463. inter Conſuetudines Scaccarii. And {ht 
9 Rep. 49. b. in S. C. ſays, that in the ſtatute of Welira, 2. cap. 39. he is called Subwicecomes, and ſtar 
in the 11 H. 7. Cap. 15. he is called Shire-Clerk. £2 
But the 17 2. 1 H. g. 4. enacts, That they who have been fberiffs bailiffs = 
tute 6 H. 2, 0 
3 4 one year, ſhall not bear that office by 3 years next following, except Sin 
207, That Jheriffwicks inberitable. - 
whe fberi and all other cfficers of ſheriffs 77 continue and execute their offices within the county of the * 
| 


vezwn of Briſtol, from year to year, in ſuch fort as the like do in London without any forfeiture, not- 
wifi landing the Runter of 42 Ed. 3. 9. 4 23 H. 6. 8. : 3 con 


C8 


aſe 


Was 
. in 
\nd 
and 


ITS 


ept 


the 
not- 


Ny 


Unver-Sherif, | 592 


No under-fherif, fheriff*s clerk, receiver, or ſheriff's bailiff, ſhall ona motion 
be oltorney in any of the king's courts, ſo long as he bears ſuch office po erh 
. . - ormari 
under the fheriff. | aint cn 
for acting as under ſmeriff of Huntingtonſhire, and alſo at the ſame time acting as an attorney, cen- 
rary to the ſtatute 1 H. 5. cap. 4. a rule was made to ſhew cauſe. 2 Barnard. Rep. in B. R. 295» 
Trin. 6 Ceo. 2. Anon. | 


3. When a writ is directed to the ſheriff), (as a writ on the ſta- 
tute of Northampton to remove a force) by the name of his office, 
and not by a particular name, nor doth exprefsly command him 
to do it in perſon, the under- ſheriff may do it; for it is a writ 
grounded on the ſtatute, and not a commiſſion ; for then it had 
been otherwiſe. Cro. E. 294. pl. 9. Hill. 35 Eliz, B. R. Levett 


v. Farrar. 
4. Under-ſheriff may de all miniſterial things which the ſheriff Reſolved 


; jucdic! _ 4 8 that the 
may do, but not judicial. Brownl. 64. Norton v. Symms. aki bo 


under- ſheriff did implicitly give him power to execute all the ordinary offices of the ſheriff himſelf, 
which might be transferr-e by the law, as ſerving of preceſs and executions, &c. But he could not 
deal in a evrit of rediſſeiſin, becauſe in that the ſheriff is a judge ; nor in that caſe of the writ of 
* waſte, where the heriff is commanded to go to the place waited ; becauſe it is perſonal to the ſheriff 
himſelf. Rob. 13. pl. 25 S. C. x 

* [593] 


5. If a ſheriff binds his under-ſheriff ut to return ven. facias's, 
or to intermeddle with executions 717 the ſheriff be acquainted awith 
, it is againſt law, and ill; per tot. Cur. Brownl. 64. Norton 


v. Symms. | 
6. Band by under-ſheriff not to meddle with executions be- Godb. 212. 
yond ſuch a ſum, is void. Brownl. 65. Trin. 7 Jac. Norton v. S: &-— 
Goldſmith : S. C. cited 
2 1 5 12 Mod. 
468. in caſe of Parker v. Kett. Brownl. 63. Paſch. 11 Jac. Norton v. Simms, S. P. 
Hob. 12. pl. 25. S. C. accordingly, Mo. 8 56. pl. 175. 8. C. accordingly. S. P. agreed by 
Anderſon and Walmſley, in cale of Boucher v. Wiſeman. Nov, 51. — Cro. E. 440. pl. 1. Mich. 
37 & 38 Eijz..S. C. accordingly. Het. 157. Mich. 5 Car. S. C. cited in Fox's caic, by Ld. Keeper 
in the Star- chamber, and agreed by Richardſon to be good law. | 


7. It was reſolved, that the ſneriff may grant his under-ſherif- 8 
wick to Hold at the fheriff's will only ; for it was in his choice to 
make or not to make an under-{heriff, but for] to exerciſe it him- 
ſelf; that an under-ſheriff is in effect but the ſheriff's deputy, and 
therefore, according to the nature of a deputation, mult be re- 
moveable as an attorney is; fo as if the ſheriff ſhould make him 
irrevocable, yet he may revoke him. There is neither common 
law nor ſtatute law that makes him immoveable. He is but zz 
the nature of a general bailiff errant to the ſheriff, and to the whole 
ſhire, as others are over the hundred. His oath appointed by the 
ſtarute 27 Eliz. is, that he ſhall bear himſelf well, for ſo long as 


he ſhall continue in the office. It is neceſſary both for the pub- 


lic ſervice, and for the indemnity of the ſheriff, that he be re- 
moveable by the ſheriff, Hob. 13. pl. 25. Sir Daniel Norton v. 


Simmes. 
8. If a return made by the under-ſheriff be denied it thall be 


tried by the under-ſheriff, and the Heri cart diſavay it, if he 
confeſs him to be his under-ſheriff. 9 Rep. 31. b. in the Abbot 


of Strata Marcella's caſe, cites 10 H. 4. 7, b .. 
| It 4 9. A 


5 


93 


It mould 


be L. 5 E. g 
4+ 8. 
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circumſlances infcined an d pre, geri bed by the act, make it a perſonal act, 


Under-Sheriff. 


o. A writ is directed to the ſheriff, and the under- ſheriff makes 
a falfe return, the ſheriff hall be amerced, and not the under. 
ſheritf; for the law doth not take notice of him. Arg. Godb. 
389. cites L. 5 E. 4 

10. The er e ought always iůo have his deputy to be at- 
tendant in caurt, to receive and exec ute their commands, and to ac- 
count to the court of buſineſſes which may fall out concerning 
the ſherif and his office; and he 0 85 t to 2 e a warrant of attor- 
ney for his bigh-/boriF in every one of the courts at Weſiminſ}ter-hall, 
Dy an Oey. of each court; otherwiſe an action upon the "a 

ute lies 2 Tal! 1{t his high-ſtlerick for ſuch neglect. 2 L. P. R. 511. 
0 Sheriu, cites Hill. 22 Car. B. R. 

11. Under-ſheriff gave bend to high-ſheriff without condition, 
but intentionally for performance of covenants to ſave the high- 
ſheriF harmleſs ſtom eſcapes, and to pay the Bight Heri out of the 
profits of the oiice 400!. It was infilted for the plaintiff, that the 
bond was void by the ſtatute againſt farming the office. And for 
the defendant, that it was the plaintiF's own agreement to pay 
it out of the profits, and the under-the: ir” was but his ſubſtitute ; 
for if the profits did not extend to 4co!. he was not to pay fo 
much, but to be accountable; and if they amounted to more, 
the defendant had no power to call him to account for more than 
the 400]. only. Beides, the ſtatute was not penal, nor inflicted 
any forfeiture or other puniſhment cn the ſheriff, if he had farmed 
the office. Finch C. was of opinion ſeemingly, that the 4ool. 

ought to be paid; but referred it to a trial at law in the next 
county whether he was to have the 400l. or no. 2 Chan. Caſes, 48. 
Hill. 32 & 33 Car. 2. Lockner v. Strode. 


12. {he high-ſhcriff, who nced not make an under ber f, if he 


will, may make his bailiffs and precepts to them; yet if he make 
an under-ſherif, of neceſſary conſequence he gives him power 
to make bailiſts and precepts, without acquainting him there- 


with; and this he can do only by virtue of his deputation; per 


Holt Ch. J. in delivering the opinion ot the Court. 12 Mod. 468, 
in caſe of Parker v. Kett. 

12. The de puty- -theriff mißt a in the name c his principal, be- 
cauſe the writ is directed to the high-ſheriff, and the under-ſhe- 
riff acts under the authority and commend of the writ, and there- 
re muſt act in the name ot him to whom the writ is directed; 

r Holt Ch. J. in delivering the opinion of the Court. 12 
Mord. 468. Paſch. 12 W. 3. in caſe of Parker v. Kett. | 

14. An under- ſheriff, by virtue of his office, is included in ſe- 
eral 07s of pariiament, 2 not named. ie Mod. Arg. 289. 
cites W. 2-11; and 25 E. 3. 17. and W. . 18. F. N. B. Ele- 
git, 266. b. tit. Elegit, and 4 Rep. 64, 65. Fulwood's cafe. 

5. Where a fotnte af hoi nis any thing 1% be dane by the ſherif, 
and ' preferibes nc particular manner for doing it, that makes it ne- 
cefiary to be a perſonal act, there tic under-theriff may do it, 
tt: cough the ſheriff only is mentioned. But where the manner and 


he 


* 
q— 
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Anion. 


he cannot. Arg. io Mod. 290. Hill. 1 Geo. B. R. in caſe of 


Kitſon v. Fagg. 


$94 


For more of Under⸗ſheriff in general, ſee Fees, Sheriff, and 


other proper titles. 


+ Union. 


(A) Union, Advowſon. Good or not. 


| LI. I a church and a vicarage are united, being ſeveral pariſhes, 


upon a ſurmiſe that they are diſtant but a mile, and but few 
inhabitants, and becauſe the church of the vicar is in decay, where 
thoſe ſurmiſes are falſe, the union is void. Mich. 9 Car. B. R. 
between SIR RoBRRT MoRDANT AND DoBsoN; per Curiam, where 
the church of WaLTox DEWELL and the vicarage of WELLIS- 
BORNE, in the dioceſs of Worceſter, were united upon the ſaid 
ſurmiſes ; and the inhabitants [were] ſued in the ſpiritual court to 
compel them to come to one church, and therefore a prohibition 
granted, if no cauſe ſhewn at a day. And afterwards Mich. 
10 Ja. B. R. a prohibition granted abſolutely. ] 


Fol. 778. 


+ This title 
is miſplaced 
in Roll, be- 
ing put af- 
ter tit. 

(Voucher). 


Prohibition 
(M) pl. 8. 
C. — 
S. C. cited 
per Powell J. 
Ld. Raym. 


E. 5or. in the caſe of Aus TIN v. Twy NE, it was ſuggeſted by one of the civilians, that the union 
in that caſe was made upon a falſe ſurmiſe, *and therefore void : but the Court ſaid, that they were not 


to diſpute of the validity thereof; becauſe that comes in queſtion in the ſpiritual court. 


2. Annexation or conſolidation ſhall be made where the church 
is void, becauſe if it be made when the church is full, it is void. 
And the ſame law of appropriation ; per Kebill. Br. Appropri- 
ation, pl. 5. cites 6 H. 7. 13, 14. 

3. It was agreed per omnes, except Townſend, that the union 
and annexation of the chapel of E. to the preſident and ſcholars 


*[ 595.] 
See (C) pl. 
3. ſ. 3- in 


the notes. 


of the college of M. and their ſucceſſors, is good. Contra Town- 


ſend, becauſe a thing united fhall be united to a thing of the ſame 
nature, and the chapel is a dead thing, and ſo is the college, and 
therefore ſhall be united to the college, and not to the maſter and 


ſcholars. Br. Appropriation, pl. 9. cites 11 H. 7, 26. 


595 | Anion. 


(uA. 2) Union. By whom. Advowſon. 


„S. P. and [I. BY the affent of the patrons, the ordinary, and the Ling, an 
_—O_— union of two churches may be made. 50 E. 3. 27. 
M. 38, 39 El. B. R. between + AvsTEN axD 'Dwixs; per Cu- 


preſent to it, 


hall be a- churches are.] 
tron, Br. 


Appropriation, pl. 2. cites 50 E. 3. 26. S. C. 

Mo. 661. pl. 904. S. C. adjudged, that where the one church was cf 0 J. value, and the other 
of 8 J. and lay within a mile the one of the other, the ordinary might conſolidate them; and if the 
patron confirms it, and afterwards the king confirms it, this is a good conſolidation, as the comm .n 
law was before the ſtatute 37 II. S. but otherwife ſince. ¶ The latter part of the report omitted here, 
feems miſprinted. ]J—Cro. E. Sc. pl. 21. S. C. and held accordingly by 3 juftices ; and Popham agreed 
that ſuch union was good at common law, and that it was not material whether the queen's aflent be 
precedent or ſubſequent ; but thought it not good now, ſince the ſtatute 37 H. 8. for though the 
ftxtute is in the affirmative, that the ordinary may make an union where the church is under the 
value cf $1. yet therein is a negative implied, viz. that he ſhall not, where the church is above $1. 
But Gawey and Fenner e contra, that the ſtatute is only in the affirmative, and ſo takes not away 
the common law; and that by confent of the king, patron, and ordinary, an union may be of 
churches of any value whatſoever. And afterwards upon hearing civilians, who agreed that by the 
canon law the ordinary, with the patron's affent, might have united 2 churches, though either 


pref; text of the canon law, by affent of Popham, it was adjudged for the deſendant that it was a 
sd union. 

[2. An union may be made of 2 churches, in time of vacation 
by patrons and ordinary, without the aſſent of the king, becauſe the 
king does not loſe the benefit of lapie by it, as he docs in cafe of 
appropriation. M. 38, 39 El. B. R. between AvsTEN axD 'Iwixe; 
per Curiam. D. 9 El. 259. 19. ] 

See tit. Pre- 3. If the churches, or church and chapel are in 2 dioceſes, both 

eatation ordinaries muſt concur to make the union. Watf. Comp. Inc, 

(Bb) el. 5. gro. 329. cap. 16. cites 11 H. 7. fol. 8. and 26. and Pl. C. 497. b. 
and ſo muſt both patrons in all unions; and cites 11 H. 7. 8. 
6 H. 7. 13. 46 al. 4. 50 E. 3. 46. 48 E. 3. 48. 

4. If either of the patrons be a biſhop, the aſſent of the dean 
and chapter muſt be had. Watſ. Comp. Inc. 329. cites 2 Roll's 
Abr. 357. Paſch. 10 Car, Leigh v. Heller. See tit. Preſentation 
(B. b) pl. 5. 

5. 17 Car. 2. cap. 3. , 1. enacts, That in every city or town cor- 
porate,. which hath a mayor and aldermen, and particular juſlices of 

zace, by charter or commiſſion, or bailiff or other chief officer, and 
$ 596 ] »ther lau, by the like charter ; and where 2 or more churches or 
chapels, or a church and a chapel, and the pariſhes thereunto belong- 
ing, do lie within the ſaid corporation, there the biſhop, by the conſent 
of the mayor, aldermen, and juſtices of the peace, or other chief offi» 
cer or officers, and of the patron, ſhall or may unite the ſaid churches 
or chapels, or church and chapel, and appoint at which the inhabitants 
ſhall uſually meet, and which of the ſaid churches or chapels fhall be 
united and annexed to the other, which ſhall be the church preſentative, 
And the pariſhimers, landholders, and inhabitants of the ſaid pariſh 
fo united, fhall after ſuch united churches become void, pay all ſuch 
titles and dues as did belong to the incumbent of the united church, 


wnto the incumbent of the church or chapel ta which it fall be fa 
united. 4 : | 


and who riam, except Popham, who doubted of 4uhatfever alas the 


of them were worth 1001. a year, and ſufficient to maintain a miniiter of itſelf, and this by the ex- 


ES Sys ps yp m ac c...... 


. 


my. 


ne 
er 
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(B) Union. How it ſhall be made. 


Lr. | bay time of vacation of 2 churches the ordinary may unite and Cro. E. 500, 
conſolidate them, by aſſent of the patrons, the king confirm- , egen 
ing it after, and this union is good, though the king does not obferve the 
commence the union, and though the patron gives his aſſent be- reaſon of 
fore the union; for it ic not material awhich of them commences the co 
. . . . . . ut 
union, if the words are ſufficient, though the ordinary be the prin- we (A. 2) 
cipal agent, becauſe he ſays unimus, Sc. and he has the cure of ſupra, pl. 1, 
the ſouls. M. 38, 39 El. B. R. between AUSTEN anD TwWI NE, 3 OY 
adjudged. ] 5 
2. 37 H. 8. cap. 21. /. 3. enacts, That an union or conſolidation 
of tas churches, or of a church and chapel in one, the one of them not 
being above the yearly value of 61. as valued to the king, and not dif- 
tant from the other above one mile, may be had by the aſſent of the or- 
dinary of the dioceſs, and of the incumbents, and of all ſuch as have 
a right to the patrouages, being of full age. And ſuch unions fell 
continue for ever in ſuch manner as by writing under the ſeals of ſuch 
ordinaries, incumbents, and patrons, fhall be declared. | 
S. 6. Provided that all unions to be had within any city or town Watſ.Comꝶ. 
corporate, without the aſſent of the mayor, ſheriffs, and commonalty pen 6. 
of the city, or of ſuch bodies corporate of other tozuns, by the names 


ſays it ſeems 
of their corporations under their common ſeal, ſhall be woid. dc him that 


: this clauſe 
extends to all unions whatever that ſhall be made, viz. as well to thoſe which ſhail be made with the 


king's confirmation, as to thoſe that ſhall be made according to the direction of this ſtatute, becauſe 
the words thereof are general, and with a non obſtante. (Quzre.) And that unions may be made 
of churches in cities and corporations, according to ſtat. 17 Car. 2, the patronage whereof belongs to 
biſhops, ſeems to be warranted by the ſaid ſtatute; but it is a doubt whether ſince the tat. 1 Eliz. any 
union can be made of other churches not within a city or corporation, the patronage of which is 
belonging to a biſhopric, ſo as to bind the ſucceſſor, although the conſent of the dean and chapter be 
had. And it ſeems that it cannot; for although the caſe of LEK IGR AND HEZIIIER, 2 Roll. Abr. 
page 357. reported by Rolls, ſeems to admit that ſuch an union is gocd, the dean and chapter conſent- 


ing, yet it appears not but that that caſe was before that ſtatute 1 Eliz. for it is ſaid by the report to be 
before 13 Eliz, $5 ps 


3. In 8H. 3. the patron of M. purchaſed the advowſon of the 
rectory of K. in the ſame county, and always after preſented only to the 
church of MH. cum capella de K. as appeared by the regiſter of the 
biſhop of the dioceſs ; yet this does not make an union of the 2 
churches, but K. remains a church in right, and the franktene- 
ment is in ſuſpence, and not in the patron of M. as diſſeiſor; for 
the entry of the patron in time of vacation, is no tort, nor gains 


any franktenement. And ſo a preſentation by the queen to the [597 ] 
Church of K. by lapſe was held good, Sav. 17. pl. 46. Paſch. 


22 Eliz, Anon, 11 


397 5 5 Union. 


(C) Union. In what Caſes, and the Conſequences, 


SP. That 1. FF ru churches are feeble, ſo that the parſons cannot have their 
e ee uftenance for the charges which iffue out of them, the ordinary, 
ehurches Gy ent of patrons, may make conſolidation of the two, and make 


were very all one; and for debate of the preſentment quare impedit ſhall lie 


B con- at the common law; per Finch. for law, quad nemo negavit. 
feat was not Br. Appropriation, pl. 1. cites 40 E. 3. 28. | 
neceſlaty, 


becauſe his concern was ſmall; but if they were of reaſonable value, then bis canfent muſt concur, 
becauſe an 2tvowlon lay in tenure, and miglit be held in capite ; and therefore the king might be pe- 
Judiced in his ward, and alſo he might be barred of a cifual profit, as a lapſe which probably miglit 
aappea ſooner where 2 churches were, than where there was but one; per Powell J. Ld. Raym. 
Rep. 195- Paicu. g W. z. in caſe of Reynoltfon » Blake, and the B. hop of London, cites 5 E. 3. 26. 
Bet it jeems miſp. iated for (50 Z. 3. 26, 27.] 


2. 37 H. 8. cap. 21. , 7. enacts, That where the inhabitants Ml 
any poor pariſh, or the more part of them, within one year Mer the 
union or con/olidation of the ſame pariſh, by writing ſhall aſſure the in- 
cumpbent far the yearly payment of jo much money, as with the ſum that 
the pariſh is rated at in the king's court, ſpall amount to gl. to be paid yearly 
by the inhabitants ts the incumbent and his ſucceſſors, ſuch unions or con- 


ſolidations ſpall be void. 


= 8 3. 17 Car. 2. cap. 3. ſ. 2. enacts, That notꝛuithſtanding ſuch 

r union each of the pariſhes ſhall continue diſtinct as to all rates and 

de united, privileges, and church-wardens Ball te elected for each. 

the repara- | 
hall be ſeveral as before. Hob. 67. pl. 71. in ciſe of Aſton Pariſh v. Caſtle-Birmige Chapel. 

The 2 churches of M. and N. were united by the ſtatute, and the ehurch of M. appointed to be the / 
prefentative church. Afterwards the church cf N. was demoliſhed, and houſes built on the ground. 

F. was an inhabitant within the Yimits of N. and Hbelled againſt for refuſing to contribute to the re- ] 


pairs of M. And upon a demurrer to a decla ation in a prohibition brought by him, the queſtion 2 
was whether F. was contributory to the repairs of M. It was argued for the plaintiff, that an union 
of chnrches intend:d no mie at common law than a conſolidation of the tithes, but that the 
b>unds thereof continued diſtinct. as before the union; for an union is always with reipect to, and 
for, the benefit of the parſon, and not to confound the diſtinction of parithes; but that they ſhall re- | L 
main ſeparate to all purpoſes, notwithſtanding the union; and beſides, it is previded by this ſtatute, 

that the pariſhes ſha!l remain ſrparate. And the Court inclined to continue the prohibition for the 


geaſons above, Carth. 228. Paſch. 4 W. & M. in B. R. Feldown v. Beale. See ſtat. 4 & 5 W. al 
& M. cap. 12. Infra, pl. 8. | 75 
Upon a motion for a prob bisior to a fuir in the eccleſaſtical court, upon a rate againſt the inhabi- 
tants of the pariſh of A. to contribute 7 the repair of the church of S. to which pariſh the pariſh of Fall 
M. was united by the ad fer rebuilding the city of Lender; it was argued, that though by this act the re 
churches are united, and this church is become the pariſh-church to both pariſhes, yet the pariſhes ſe 
zemain diſlinct, and the inhabitants of S. cannot make a tax to charge the inhabitants of M. As if in th 
2 market-iown 2 churches ait united, and cne of them is ordered to be pui ed down and the other is | 
the only church in common to both pariſhes, yet this does not unite the pariſhes, quod fuit conceſſum Cn 
per Halt Ch. J. But be ſaid, that there may be a differenc: between tuch an wnicn by the patrons and 40; 


erdinary accorging to their ordinary power by law, ad an union 2s here made by act of pariiament 
for in the firſt caſe the churches are united, yet ſuch union does not make one of the pariſh-church tq 


the other pariſh but they as to this reſpect remain as before ; but here the church is become the pa- ad; 
riſh-church to both pariſhes, and therefore it may be reaſonable that both pariſh:s ſhould contribute viv 
to the repair of it. And upon being moved again, the Court faid a protibition faall go, for 917 
no the church of M. is taken away, and the church of S. by the expreſs words of the act, ad] 


made the pariſh-church of both pariſhes, and in all reſpects as if it had been always the pa- 
riſh-church of both pariſhes; and then by conſequence, in law both pariſhes ought to contribute to 
the repair of it. And it was not the intent of the aft to 9:{charge the pariſh of M. from contri- 
buting to any pariſh- church, as they would were they not chargeable to the repair of this. The rule 
for prohibition was diſcharged. Skin. 588. 636. Mich. 7 W. 3. B. R The pariſh of St. Swithin 


7. St Mary Bothaw, 
S. 3. Where 


for rebuilding the city, to the church of St. Mary le Bow; but a 


Anion. ; = _- 


S. 3. Where one or more of the churches foall be full at the time of The king 
ſuch union, the union ſhall take ele upon the firſt avoidance, and the was ſeiſed 


5 . t the ad- 
ſeveral patrons ſhall prefent by turns, in ſucb erder as the biſhop, donn wt 


with the conſent of the mayor, &c. and of the patrons, ſhell determine, the vicarage 
. FT I }, Hr. fn and off $ 7 of L. in the 

faving to the Hing all tenths and 711 ff Jriils, aud die reſerving all pro- e, 

curaliuns and penſions, A. in Ire- 


land, and the archbp. of A. was ſeiſed of the advowfon of the rectory of the church of A. the 


| king's incumbent died, and during ſuch vacancy the archbp. by an inſtrument, &c. by virtue of 


this (tatute, united L. and A. The king pieſented another vicar. The archbiſhop refuſed to admit 
him. The king brought a quste impedit againſt the archbp. and judgment was given againſt him in 
B. R. in Ireland, whereupon error was brought in B. R. in England. The Court was ot opinion, that 
this ftatute never interded any untn hl fr made of the 2. churches after an auidance in ene; for bx 
the common law (by which this act muſt be conſtrued) there could be no union but by the conſent of 
both patrons ; neither could it be made in frlenti, but by the conſent of both the incumbents, though 
the patrons did agree to unite, though it might be made ix future without the conſent of the ineum- 
bents. Therefore it would be very hard to conſtrue this ſtatute ſo as to make an union good, where 
both the churches are not full at the time the union was made; for it is not ſo by the canon {awe in 
caſes of preſentation and conſolidation, and it is that law which Huld direct in this coſe, It is clear 
that the king cannot be diveſted of any of his prerogatives by general words in an act of parliament, , 
but that there muſt be plain and expreſs words for that purpoſe, though all his other rights are 
no mote favoured in law than the rights of his ſubjectt; and it is likewiſe clear, that general words 
in an act of parliament may be qualified by ſubtequent ſentences or clauſes in the fame ſtatute; 
but certainly it was never the intent of the legiſlature, by this a&t, to work a wrong to any 
patron 3 but if this union ſhould be good. it would diveſt the king of that right which was al- 
ready veſted in him, to preſent to this vicarage ; and ſuch a conftrution of the ſtatute would 
be a damage not only to the crown, but it may happen ſo to be to ſeveral other patrons. Peſides, 
in this caſe, there being 2 benefices united after an avoidance in one, it 1s plain that the archbiſhop 
made the union for his own benefit, whict; is againft a principle in law. Ire whole Court agreed 
that the judgment in Jicland ſhould Le atlitn.cd. 8 Mod. 7, 8. Mich. 7 Ceo. 1721. The King ve 


. Archbiſhop of Armagh. 


S. 4. Provided that no unizn made by virtue of this aft be effectual, 
until it be regiſtered in the regiffer-book of the b:/hop. 


S. 5. No union made by viriue heresf fhall be effeual, where the 


ſettled maintenance belonging to the incumbents ſhall exceed 100l. 


per ann, unleſs the major part of the pariſhioners under their hands de- 


fire ctherwiſe. 


S. 6. Every miniſter of churches united according to this act, ſhall be 
the incumbent thereof, ſo as ſuch miniſter be a graduate in one of the 
univerſities of this kingdom. 

4. In ejectment upon a ſpecial verdict, the caſe was, that H. 8. C. cited 


and P. 2 churches, were united by the af of 22 Car. 2. cap. 11. 5 3 
* OK 

: 8 5 616. in caſe 

proviſion was made, that the mini/ers incumbent before the ſire, ſhould of the pariſh 
receive their ancient revenue during their lives, fo long as they aſſiſt to of St. Swi- 


vhs Z 4 thia's, ſays 
ſerve the cure of the church to be rebuilt, in ſuch a manner as that it SD 


the biſhop ſhall appoint. And afterwards by 22 & 23 Car. 2. reſolved that 
cap. 15. it was provided, that where any of the pariſhes united became ©" cures 

= 3 4 dng their 
void after the fire, by death or otheraviſe, the ſurvivirg incumbent 


churches 


ſhould have the profits of ſuch vacant benefice as amply as if he qvere were abſo- 


. 6 obs l . ; . | luely tak 
admitted, inſtituted, and inducted to it. The incumbent of H. ſur- ks, ar * 


viving the other, claimed the rectory of St. Mary le Bow; but tbat they 
adjudged againſt him, that this clauſe extended only to ſuch were only 


churches as became void after the fire, and before making the act. Ann 


ries; and 
2 Jo. 160, Trin. 33 Car. 2. B. R. Pullen v. Hutchinſon. that this 


caſe was affirmed in etre. 


5. Union 


359871 | Union. 
S. P. Lod F. Union wes of ſpiritual conuſance till 37 Fl. 8. 21. and then 
Nam. Rep. the temporal court took cognizance of it, and the inc mbency of the 
Powell J. churches united is extinf ; but tithes and modus continue after- 
and 199- per wards; per Powell J. But per Treby Ch. J. the ancient church 
r . or rectory remains not, but this is a new creature, a new church, 
3. in as, Bog a new patronage, a novum aliquod tertium. 1 Salk. 165. pl. 4. 
Reynolsfon cited in caſe of Harman v. Renew. 

V. Blake and 5 "= £ 8 

the Biſhop of London. 7 


(5 os *. churches, by concurrence of W patron, and 
T 


was ordinary, was at common latu, but nt of pariſhes ; per Holt Ch. J. 
. Salk. 165. pl. 4. Mich. 7 W. 3. B. R. Harman v. Renew. 


tion of one retory to another ; but ſtill the pariſhes were dittinct, and that made not the pariſh church 
ef A. to de the pariſh church of B. but the incumbent was as well the incumbent of B. as A. and is 
obliged to ſerve the cure if neceſſary. 12 Mod. $2. S. C. f " 


2 7- Upon an union at common law, or by the ſtatute of Hen. 8. 
though ane church be united to another, yet this does not unite the pa- 
ri/hes, or bind the pariſhioners of the church united, to reſort to 
the church to which it is united, but it is anly an appropriation of 
the one church to the other; ſo that the incumbent and his ſuc- 
eeſſors of the other church ſhall be parſons of the church 
# united ; but this notwithſtanding he is bound to celebrate 
divine ſervice, &c. in the church united; and the inhabitants are 
not bound to reſort to the other church; per Holt Ch. J. Skin. 616. 

in the Pariſh of St. Swithin's caſe. 
This ftatute 8. 4 5 V. M. cap. 12./. 2. enacts, That where any churches 
extepes only all be united by virtue of the act 17 Car. 2. cap. 3. and one of the 


to unions . : l | 
* . churches ſhall be demslifhed ; as often as the church preſentative ſhall 


* 


tue of the he out of repair, or there ſhall be need of decent ornaments for . 
_ i anceof divine ſervice, the pariſhioners of the pariſh, wheſe church ſpal 
* be then demeliſhed, ball pay, teavards the charges of [uch repairs and 
peat by Pd) ges of / P 
the expreſs ornaments, ſuch proportion as the biſhop ſhall by the union direct, and 
words of yr want of ſuch direction, one third part of ſuch charges, as the ſame 
P 8 


9. it, ſo as to 


" unions made pull be rated: and in default thereof ſuch proceedings ſpall be had 
8 „ © againſt them. as for the reparation and erna ments for their own pariſh 
Game gi churcb. ; 


F + xemains as it was, Viz. the pariſtiorers of the church united are not contributory to the repairs and or- 


paments of the church to which the union is made, according to Robart, 67. neither can they, I ſup- 
e, bury their dead there, but muſt provide burial-places for themſelves as beſore the union made. 


atſ. Comp. Inc. $v0.. 334+ cap. 16. * 
(D) Pleadings. 


Br. Appro- 1. E who pleads union of a chapel to the collige, &. ſhall ſay 
priation, pl. who made the union, as the pope, or the ordinary, &c. 


. r For to ſay concurrentibus illis que de jure in hac parte requiruntur 


ſame year is not ſuſſicient by ſuch general words. Br. Pleadings, pl. 168. 


fol. 26. that Cites 1 1 H. 7. 8. 
the avowry 


ſit being in replevin] was adjudged good, notwithſtanding it was not expreſſed who made the union. 


* 


2. Union was made concurrentibus his quz in hac parte de jure 


requirebantur z and exception was taken, that it was 7:27 ſaid by _ 


Union of England and Scotland. - 599 


gde union was made; but it Was anſwered, that this was the act 
of a ſpiritual judge, and the common law would not examine it no 
more than ſentences of the ſpiritual court, and cited 11 H. 7. 8. 26. 
And at that time the law was very uncertain what churches were 
poor enough, which gave oecaſion to the making of the act 37 H. 8. 
cap. 21. which gave juriſdiction to the common law to examine 
if unions were well made; per Powel J. kd. Raym, Rep. 195. 
Paſch. 9 W. 3. in caſe of Reynoldſon v. Blake and the Biſhop 


of London. 6 


For more of UiInion in general, ſee Appropriations, Firſt⸗ 
Fruits. Mortmain, and other proper titles. \ 


— _ * — I 


. | 5 

; Union of England and Scotland, 67 

f Py 

* 5 

e 

2 * UEEN Anne, by letters patents bearing date after the union ibid. 583. 

5. Jof Þngland and Scotland, created the then duke of fays the dif- 
Queenſbury, then a Scotch peer, to be an {Engliſh peer, by the title ficulty of 

, : I this caſe was, 

PL of Duke of Dover, &c. who by virtue of that patent was after- that in the 

he wards fummoned by writ to parliament, and was introduced ac- late Dux r 

all cordingly, where he took his feat and continued to fit and vote in two tir ee 

2 ſuccęſſive parliaments, and no o5jeticn was made to ſuch his right at was reſolved 

all any time during his life. The duke died leaving his fon an infant, Þy wr Lords 

nd who on his coming to age petitioned the king to cauſe a writ of 3 

nd ſummons to be iſſued for his coming and voting in parliament. ber 1711.) 

me This was referred to the Houſe of Lords, who heard counſel at that 1 

ad the bar of the houſe, but upon the debate, the majority of 3 

fb peers were againſt allowing the 'claimant the privilege of t# auy yoer * 
ſitting in their houſe. Wms.'s Rep. 582 to 593. pl. 169. *f Great ©, 

; ; | : Britain, Wo 

or- Mich. 1719. The Duke of Queenſbury and Dover's caſe. eee 

5 Scotland at the time of the union, ſhould intitle him to fit in parliament 

jade. | ; 


2. In the caſe of Lord Grantham & al. v. Gordon upon a for- © 
fciture for attainder of treaſon, Wms 's Rep. 617. Hill. 1719. 
there is a memorandum, that in that caſe it was admitted by the 
{YE counſel of the other fide, that by the late ſtatute for the union of 
ſay the two kingdoms, treaſons, and proſecutions for treafons, are the ſame 


os in Scotland as in England. And there is a note added at the end 
<9 of the ſame caſe, that the like determination was made by the 


lords in the December following, in the caſe of Grantham & al. 
v. Farquharſon. | 


END OF THE TWENTY-FIRST VOLUME, 


* 
- 
% I 
- 
F « 
. 
P : 
. 0 
» 
* 
* 
» 
=> 
% 
5 
Aa 
” 9 £ 
* 
4 * * p 
» 
* 
* 
k * 
* * 
1 * % 
Re 
" » 
© * 
, 2 SK 
4 
. 
* 
” 
* 
* 4 - 
b 
* * . * 
N 1 8 
| 
2 
' - 
0 
* . 
F o 
. 
= 
P = 
by k. / z . - 
\ p ny & "y - watts _ Guard wooden r ns 4 n ® 


